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SUMMARY OF SUBJECT MATTER 

TO: Members of the Committee on Transportation and Infrastructure 

FROM: Committee on Transportation and Infrastructure, Oversight and Investigations 

Majority Staff 


SUBJECT: Hearing on “The Impact of Railroad Injury, Accident, and Discipline Policies on the 

Safety of America’s Railroads.” 


Purpose of the Hearing 


The Committee on Transportation and Infrastructure will meet on Thursday, October 25, 
2007, at 10:00 a.m., in 21(57 Rayburn Mouse Office Building, to receive testimony regarding the 
impact of railroad injury, accident reporting, and discipline policies on tail safety. The Oversight and 
Investigations (“O&I”) staff has conducted an in-depth review of railroad employee injury reporting 
practices. The purpose of this hearing is to examine allegations, included in hundreds of reports 
from rail employees that were collected and reviewed by O&I staff, suggesting that railroad safety 
management programs sometimes either subtly or overtly intitrudate employees from reporting on- 
the-job injuries. 


Background 


The Federal Railroad Administration (“FRA”) administers the rail safety program, and its 
primary responsibility is to promote and enforce rail safety regulations. The F'RA has the authority 
to issue regulations and orders pertaining to rail safety and to issue civil and criminal penalties to 
enforce those regulations and orders. 

'I'hc F'ICA relies on approximately 421 Federal safety inspectors and 160 State safety 
inspectors to monitor the railroads’ compliance with federally-mandated standards. The key to any 
safety and regulatory program is the ability to collect and categorize all incident and accident data so 
that safety problem areas are fully understood, identified, and addressed. 
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TTie accuracy of rail safety databases has been heavily criticized in a number of government 
reports over the years. The primary issue identified in many previous government investigations is 
that the rail industry has a long history of underreporting incidents and accidents in compliance with 
Federal regulations. The underreporting of railroad employee injuries has long been a particular 
problem, and railroad labor organizations have frequently complained that harassment of employees 
who reported injuries is a common railroad management practice. 

In 1989, the General Accounting Office^ (“GAO”) issued a report of a comprehensive study 
of FRA,’s railroad injury and accident reporting data, which raised important questions about the 
quality of railroad compliance with FRA accident reporting regulations. GAO found systematic 
underreporting and inaccurate reporting of injury and accident data by the railroads it audited. The 
GAO recommended that railroads develop and comply with an Internal Control Plan (“ICP”) that 
would clarify reporting requirements, and that FRA should use its authority to cite those railroads 
for inaccurate reporting arising from noncompliance with an ICP.^ GAO also concluded, “It would 
be unhkely that all railroads, given the various pressures and structural changes in the industry, 
would adhere to their ICPs consistently, and over time, without steady pressure from the FRA.”’ 

In 1996, the FRA, following GAO’s above recommendations, issued a final rule - 49 CFR 
225.33 -- which mandated that each railroad adopt and comply with a written ICP approved by the 
FRA. In particular, this ICP must contain provisions against the harassment of employees who 
report injuries occurring on the job. 

The Department of Transportation Office of Inspector General (“OIG”) concluded that, 
“FRA investigated less than two-tenths of one percent of all accidents and incidents involving 
railroads” [emphasis added]. ^ From 2002 through 2004, FRA inspectors identified 7,490 critical 
safety defects out 69,405 total safety defects related to automated grade crossing warning signals. 
However, FRA recommended only 347 critical defects, or about five percent, for findings of 
violations that carry a fine. According to the OIG, the FRA’s standard practice of allowing safety 
inspectors to use their discretion in deciding whether to recommend a violation has resulted in a 
small number of critical defects that were recommended for violations. Moreover, in those few 
instances where violations are found, Federal law allows the FKA to negotiate-down the amount of 
civil penalties proposed, and this is a common practice. 

Since O&l staff began contacting various railroad labor groups on the injury accident 
reporting issue, staff has received several hundred e-mails and reports of alleged harassment of 
railroad employees who have reported injuries. Many other reports allege cases where employees 
were cautioned not to file an injury^ report, in order to avoid disciplinar)' action. More than 200 
individual cases, with documentation, of alleged management harassment following injury' reports 
have been provided to the Committee staff. 


' GAO renamed Government Accountability Office in 2004; (GAO/RCED-89-109) 

- Internal Control Plans arc now mandated by the FRV and define die procedures that each railroad uses to comply with 
Federal incident and accident reporting regulaaons. 

^ GAO/RCED^89-109. 

' Federal Re^ij/er, Vol, 61, No. 247, December 23, 1996. 

= “Audit of Oversight of Highway-Raikoad Grade Crossing Accident Reporting, Investigations, and Safety Regulations,” 
DOl OIG Report Number: MH-2006-016, November 28, 2005. 
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FRA Audits of Railroad Intury Reports 

According to FRA’s “Comprehensive Accident/Incident Recording Keeping Audits” 
conducted under Part 225 of the FRA regulations for Class I railroads, FRA found 352 violations 
for underreporting, with the largest category representing failures to report employee injuries. It is 
important to recognize that this number of violations represents the number of underreported injury 
events that FRA was able to identify by auditing railroad records, but this number does not 
represent the number of injuries that may have never been reported by employees.*^ 

In a discussion with O&I staff, the FRA Associate Administrator for Safety stated that she 
believed that supervisor}^ pressure on employees to not report injuries is a significant issue. When 
the agency receives complaints on this subject, FRA does investigate these reports. Flowever, she 
maintained that FRA simply does not have the resources to investigate the extent of the 
“harassment” issue.’ 

Flowever, FRA recendy conducted an extensive audit into allegations that CSX frequently 
harasses and intimidates employees and found numerous violations of Federal law. In the FFCV’s 
executive summary of its fmdings, it concluded: 

The consensus of the investigative team was that certain CSXT officers were 
creadng an atmosphere or culture that tends to have a c hillin g effect on employee 
injury/LUness reporting and which ultimately sends a message to employees that if 
they report an on-duty injury, they would be subject to adverse consequences.® 

Railroad Employee Allegations of Intimidation 

It is alleged that many Class I railroads have management programs and policies that inhibit 
or intimidate employees into not reporting on-the-job injuries. Thus, many injury accidents, that are 
required to be reported to the FRi\, may never be reported as a restdt. It is alleged that railroad 
management personnel invoke pressure upon employees in three common ways: 1) by “counseling” 
them not to file an injury report in the first place, subdy suggesting that it might be in their “best 
interests” not to do so; 2) by finding employees exclusively at fault for their injuries and 
administering discipline; and 3) by subjecting employees who have reported injur}' accidents to 
increased performance monitoring, performance testing, and often followed by subsequent 
disciplinaty action up to, and including, termination. 

O&I staff examined many of the Class I railroads’ safety management policies for dealing 
with employee injuries, All of these programs certainly appear intent on preventing injuries, but it is 
also clear that these programs may create “unintended consequences”. A major unintended 
consequence is that employees generally perceive intimidation to the extent that those who are 
injured in rail incidents are often afraid to report their injuries or seek medical attention for fear of 
being terminated or severely disciplined. Many of the reports suggest that railroad employees often 


United Transportation Union officials contended that up to fifty percent of on-the-)ob injuries by railroad workers may 
be unreported- {Meeting with O&I staff on October 4, 2007.) 

^ September 1 9, 2007 briefing by the FRA Associate Administrator for Safety to O&I staff, 

* FRA Draft: Report on CSX Transportation Harassment and Intimidation Investigation, p, 4, October 17, 2007. 
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find themselves the targets of a higher degree of management scrutiny immediately after filing an 
injury report. These practices arc well-known among railroad employees and affect their willingness 
to report. 

FRA injury reporting guidelines distinguish between “reportable” and “non-reportable” 
injury accidents. Typically, any injur}' occurring on the job that requires medical treatment and/or 
prescription medication is reportable and required by law to be submitted to the FRA by the 
company as dictated by procedures in their ICPs. These guidelines are clearly outlined in FR^A 
regulations and official reporting guides.^ 

The following arc common policies and practices that the O&I staff has identified as 
creating at least the potential for abuse and which are often perceived by employees as harassment 
and intimidation: 

“Risky” Employee Assessments: Burlington Northern Santa Fe (“BNSF”) uses a pomts 
system (“red/grecn program”) where employees arc assigned points for safety incidents, rule 
infractions, and injuries. The program assigns 40 points for a FRA-reportable injury and 5 points 
for a non-rcportable injury. The points are apparently assigned whether the injury is the fault of the 
employee or not. When an employee receives 45 points (becomes a “red employee”), he or she is 
automatically targeted with additional inspections and performance checks. The net effect to the 
employee is that suffering an FRA-reportable injury often places an employee in disciplinary 
jeopardy, and reportedly mlubits employees from seeking medical treatment and filing FRA-required 
safety reports. BNSF reported to staff that they were re-evaluating their use of “red/green” 
employee points system.'^ 

Union Pacific (“UP”) also uses a similar policy called the Employee Quality Management 
System (“EQMS”), where each employee starts with 1,000 points and then receives debits and 
credits based on observed performance and structured testing. An EQMS score of 900 could 
subject the employee to Field Training Exercises, which allows management to test and monitor 
employees essentially at their discretion," UP also has “Preferred Attention List” Employees or 
“PALs”, which are employees identified by management based on: personal injury, absenteeism, 
human factor incidents, major rule violations, current discipline, EQMS score, and attitudinal 
behavior. A PAL employee is assigned a “manager mentor” to “coach” the employee over 90-day 
increments. UP recendy reported that it is in the process of changing this aspect of its PAL 
program to ensure that every employee receives a similar mentoring program.’^ 

Railroad management typically refers to these practices as necessary to identify employees, 
who are “at risk” and who may need coaching and counseling. They suggest that targeting risky 
employees is a more effective use of management and training resources, and that these programs 
arc only to assist workers in being more careful, f lowever, employees frequently perceive these 
inter\^entions as harassment. The practical effect of these programs is that they appear to suppress 


FRA Guide for Preparing Accident j Incident Reporir, FRA Office of Safety, DOT/FR/\/RRS-22, May, 2003, 

October 12, 2007 meeting between BNSF and O&l staff. 

" 49 CFR 217.9 requires railroads to conduct operadonai tests and inspections, however each railroad can design and 
tailor their own policies as they deem appropriate to meet this requirement. 

October 12, 2007 meeting between UP and 0&! staff. 
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injury reporting, and that they often subject employees to a higher probability of discipline in the 
future. 


Targeting Employees for Increased Monitoring and Testing: Injured employees are 
sometimes “targeted” for close supervisor scrutiny, and staff reviewed numerous reports of minor 
rule infractions resulting in employee termination following injuries. O&I staff obtained a CSX 
presentation to managers, entitled “Safety Action Plan”, that required supervisors to identify their 
five “most at risk employees”. This new policy was to closely observe the targeted employees in 
each operating region over a period of time. Staff obtained several examples involving different 
railroads of minor rule infractions resulting in employees being fired for relatively minor incidents 
following injuries reported to FRA. In one case, an employee was fired for heating a can of soup in 
the locomotive (even though this is a common practice for which most are not disciplined); and in 
another case, an employee was fired because he failed to inform his supervisor that he had an 
appointment with his personal physician in connection with a previously reported injury, even 
though the appointment was during his off-duty time. 

Supervisors Discouraging Employees From Filing Accident Reports: It is alleged that 
front-line supervisors often try to subtly prevent employees from filing injury reports and/ or lost 
work day reports in an attempt to understate or minimize on-the-job injury statistics for FRA 
reporting purposes. If medical treatment or prescription medication is declined by an employee, 
then the injury accident becomes “non-repoftable” for FRA purposes. O&I staff has a court- 
certified transcript of a tape recording where a railroad supendsor subtly cautions an employee not 
to file an accident report, because of the increased scrutiny it uill bring to him. A senior supervisor 
at one major railroad was recently fired for attempting to cover up multiple FRA-reportable 
employee injuries. 

Supervisors Attempting to Influence Employee Medical Care: Railroad supervisors are 
often accused of trying to accompany injured employees on their medical appointments to try to 
influence the type of treatment they receive, or tiy to send employees to company physicians instead 
of allowing a choice of their own treatment providers. There are reports of employees being 
instructed by supervisors after an accident that they cannot go to the hospital or seek medical 
attention until they sign certain forms, give statements, or attend accident reenactments. Railroad 
supervisors have insisted on accompanying injured employees into exam rooms and attempt to have 
private conversations with creating doctors. O&l staff reviewed cases where railroad supervisors 
have allegedly denied and/or interfered with initial medical treatment for injured employees. The 
type of treatment and medication the patient receives determines whether the injury becomes FR7\ 
reportable. Moreover, FRA-required ICPs and railroad policies specifically prohibit any interference 
with the medical treatment of injured employees. 

Light Duty Work Programs v. Injury Leave: Some railroads are accused of using ‘Tght 
duty programs”, where injured employees arc told to come to work, often doing nothing but sitting 
in an empty room. The employees are paid for their time, but this policy could be viewed as another 
subtle form of intimidation. It also allows carriers to minimize the required reporting of lost work 
days to the FRA. Since the injured employee is unable to do his or her normal work duties, the 
railroads often claim that no lost work day occurs since employees are “at work”. Thus, lost work 
day statistics are also likely underreported to the FRiV. 
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Availability Policies: Another practice, allegedly used by railroads to prevent employees 
from missing work days is a company “availability policy”. These are policies that require an 
employee to work a certain number of days per year. If the employee cannot work the required 
number of days, he or she is no longer a full-time employee. Injured employees trying to retain their 
jobs and full benefits are then faced with the dilemma of complying with the railroad’s availability 
policy, and pressured into returning to work before full recovery from a previous injury. 

Supervisor Compensation: One alleged cause of the pressure placed upon injured 
employees is the compensation system for rail supervisory personnel. A part of management 
compensation is often based upon performance bonuses, which can be, in part, based upon 
reportable injur}" statistics within their supervisory area. Thus, it is alleged that meeting bonus 
targets provides an incentive for some front-line supervisors to place direct and/or indirect pressure 
on employees to not report injuries. 

Railroad Safety Programs and Internal Control Programs 

O&I staff requested the ICPs and safety programs from all the major railroads. These 
documents were received from six of the eight Class I railroads. All of the company plans reviewed 
appear to comply with FRA regulations on the required components of ICPs. All contain the 
required “anti-harassment provisions” for employees reporting injuries. 

Meetings were held by O&I staff with senior executives of five railroads who supplied their 
safety programs and ICPs.’^ All of these officials stated that they maintained a “zero-tolerance” 
policy toward supervisors who intimidated employees or otherwise attempted to suppress injury 
reporting. They cited examples where supervisors were discharged for actions related to covering up 
injury reports. Most of the railroads contended that they audited their insurance claims against FRA 
injury reporting programs required under ICPs in an effort to ensure that all FRA reportable injuries 
were being captured and reported. However, as FRA audit records repeatedly demonstrate, this 
system still fails to capture numerous unreported incidents. Some railroads do a better job than 
others. 


All of the railroads reported that they had established toll-free employee hotlines, some 
administered by a “neutral” cliird party, for the expressed purpose of providing employees with a 
safe and confidential mechanism for reporting cases of employee harassment, as well as other safety 
and ethics incidents. All reported that they carefully investigate every single report to the employee 
hotline - often having each report reviewed by the company’s safety or operating officers. 

However, railroad employees frequently suggested that they did not trust these “hotlines”, saying it 
was virtually impossible to keep complaints made against their supervisors anonymous, and they 
feared subsequent retribution by reporting to the ethics hotlines. 

Railroad officials maintain that “at risk” employee tracking systems, or “points systems,” 
where certain employees receive heightened management scrutiny, are useful tools to identify the 
employees who are most likely to be involved in an accident. They suggest that the intent of these 
management tools is to “counsel and assist” employees in avoiding hazardous behavior and 
subsequent injuries in the future. The railroads admit that sometimes severe discipline is applied in 


Burlington Northern Santa Fe, Canadian Pacific, CSX, Norfolk Southern, and Union Pacific. Kansas City Southern 
also submitted an ICP. 
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instances of “dangerous” behavior and violations of FRA regulations, and they argue that, under the 
law, they must comply with Federal regulations regarding rule infractions and discipline, up to and 
including termination in many cases. 

It appears that at the senior executive level, at least, the major railroads are attempting to 
proactively manage safety and to comply with the FRA regulations as outlined in each railroad’s 
approved ICP. It also appears that these systems routinely break down at the front-line, supervisory 
level. While front-line supervisors may not alw^ays set out to harass employees into not reporting 
injury accidents, the “unintended consequence” of many management safety programs appears to be 
that front-line supervisors often feel pressured to meet safety goals and sometimes subtly (or not so 
subtly) engage in behaviors that are perceived by employees to be “management harassment”. A 
frequently-heard response during preparation for this hearing is that “railroad culture” is the primary 
culprit. Several rail executives referred to the fact that the industry was developed on an 
authoritarian-based “military model” more than a century ago, which remains embedded today. 

All of the railroad executives interviewed in preparation for the hearing, as well as the 
American Association of Railroads, acknowledged that the “railroad culture” has traditionally been 
characteri 2 ed by very adversarial labor-management relationships and remains so today. Virtually all 
the railroad executives interviewed in preparation for this hearing contend that the Federal 
Employers’ Liability Act (“FE1.A”) of 1908 is a causal factor in creating this adversarial 
environment. 

FELA was enacted at a time when the railroads were the nation’s largest employer and rail 
work was particularly hazardous. According to a 1996 GAO study, in the early 1900s, injured 
railroad workers had difficulty getting compensated under the common law that governed injury 
compensation.’'^ Railroads often avoided paying compensation for on-the-job injuries by arguing, 
for example, that an injury was the result of co-worker negligence or that workers accepted the risk 
of injury at the time they accepted railroad employmient. FELA provided rail workers with more 
protection against denied railroad liability', but workers are required to establish employer negligence 
to receive compensation. 

FELA applies exclusively to the railroad industry and is a “fault-based” system, while most 
workers in other industries are covered by state government-administered, “no-fault” workers’ 
compensation systems. The railroads argue that this “fault-based” system creates the adversarial 
labor-management relationship. 

Railroad labor groups, on the other hand, believe that FELA is working well and should not 
be replaced or changed. In these orgaruzations’ view, FELA provides workers the opportunity' to 
fully recover their losses from on-the-job injuries and provides railroads with an incentive to operate 
more safely. 


GAO report to Subcommittee on R.iilroads, Committee on Transportarion and Infrastructure, Federal Employers 
Eiahility Act: Issues Associated with Chamyng how Railroad Work-Related Injuries are Compensated. GAO/RCED- 96-199, August 
199G. 
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The Regulatory Environment; 

FRA vs. FAA Regulatory Approaches and “Human Factors” 


Another factor that was cited by many during preparation for the hearing is the “traditional” 
regulatory philosophy of FR^A., which is similar to the traditional law enforcement model. F’RA 
safety inspectors spot check for rule infractions, and arc tasked with invoking a system of civil 
penalties and other enforcement actions to ensure compliance by the railroad industry. However, 
with a limited inspector force of approximately 420 inspectors, FRA cannot hope to oversee but a 
tiny fraction of railroad operating practices. 

By contrast, the Federal Aviation Administration (“FAA”), while still employing traditional 
regulatory practices (albeit with a much larger inspector force of approximately 3,000 inspectors), 
has been very successful at augmenting its inspector force and conventional enforcement models 
with the implementation of “government/industry partnership” approaches to safety regulation. 

In the 1980s, scientists at the National Aeronautics and Space Administration (“NASA”) and 
leading universities demonstrated persuasively that more than 75 percent of all incidents and 
accidents in air transport have some sort of human-related causal factor,’^ More importantly, 
however, this seminal research demonstrated that accidents almost always involve multiple and 
interrelated causal factors. While the fmal “pilot error” may have been the most salient and obvious 
factor in an accident sequence, there are always many other factors that either caused the pilot to 
make the error, or allowed a simple error to progress to a catastrophic conclusion. In this 
philosophy of accident causation, it makes litde sense to blame a complex accident sequence on a 
single human operator, when there were many other factors that led the operator down a path 
toward making the “fmal” error. Pronouncing an accident “human error” sheds very little useful 
light on why an accident occurred. 

Recognizing these human factors and complex accident causation principles, the FAA began 
to promote and establish voluntary reporting programs such as NASA’s Aviation Safety Reporting 
System (“ASRS”), where anyone in the aviation system could report a mistake or a violation and 
receive immunity from the finding of a civil penalty violation. In addition, the FAA has established 
a “Voluntary Self Disclosure” program where both organizations and individuals can disclose a 
violation, cease and desist from the unsafe practice, develop a corrective action plan, and be immune 
from civil penalty action. The dramatic improvement in U.S. airline safety over the last two or more 
decades has been directly Unked to the implementation of these “non-punitive” principles in the 
regulatory environment. 

It is clear that these programs have led to a more open and to a more complete and non- 
punitive, safety reporting culture in aviation, and that the FA.c\ and air carriers have eliminated many 
of the factors inliibiting incident and accident reporting. The FRA is just beginning to experiment 
with similar techniques, and has begun a pilot program, the Confidential Close-Call Reporting 
System (“C3RS”), w'hich has similar feamres to the FAA’s voluntary self-disclosure programs. To 
their credit, some railroads have begun to institute C3RS in some areas.'^ These types of “non- 
punitive” regulatory programs continue to provide significant benefits, and it is difficult to argue 
with the dramatic improvements in air transportation safety. 


Hyman Tractors in Aviation, Wiener and Nagel (Eds.), Acadermc Press, 1986. 
Union Pacific is implemenfing a trial C3RS program as indicated to O&I staff. 
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Today^s railroad regulatory envuonment is more orietited toward assigning blame to a single 
individual, without a thorough examination of the underlying causes that led that single individual to 
commit an error. This approach is apparent in both railroad internal investigations of injury 
accidents, as well as FRA regulatory reports. 

Legislative Issues 


It has been suggested that the major railroads traditionally have had a financial incentive to 
underreport injury and accident statistics as a means of avoiding Congressional legislation or 
additional FRA regulations. On the surface, the available safety statistics seem to support railroad 
claims of decreasing injuries and improving statistics. However, for reasons discussed above, the 
validity of these statistics is subject to question.*^ 

A related issue is reflected in the legislative history of statutes passed by the states of 
Minnesota and Illinois. Both states were concerned by the large number of reports of rail carriers 
denying medical treatment or interfering with medical treatment of injured employees, and state 
statutes were passed prohibiting such conduct by rail carriers. In each case, rail carriers joined 
together and challenged these statutes in Federal District Court. The Illinois Federal District Court 
struck down its statute on the basis of Federal preemption; the Minnesota Federal District Court 
struck down the Minnesota statute in part for the same reason. Both cases are now on appeal. 

Section 1521 of Public Law 110-53, the “Implementing Recommendations of the 9/11 
Commission Act of 2007”, and section 606 of H.R. 2095, as passed by the House on October 17, 
2007, are intended to address the above problems. Section 1521 strengthens whisdeblower 
protections for rail workers and could prevent harassment. Section 606 is similar to state laws in 
Minnesota and Illinois that were struck by federal courts as preempted. By enacting both of these 
provisions, a uniform national standard will be created for the protection of injured workers and 
allow them access to immediate medical attention free from railroad interference. 


In addition, it is important to recognize when looking at injury reporting data over the years, that clue to industry- 
consolidation, there are fat fewer railroad employees dian there were 10 years ago, thus fewer injury reports. 
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OVERSIGHT AND INVESTIGATIONS HEARING 
ON THE IMPACT OF RAILROAD INJURY, AC- 
CIDENT, AND DISCIPLINE POLICIES ON THE 
SAFETY OF AMERICA’S RAILROADS 


Thursday, October 25, 2007 

House of Representatives 
Committee on Transportation and Infrastructure, 

Washington, DC. 

The Committee met, pursuant to call, at 10:05 a.m., in Room 
2167, Rayburn House Office Building, the Honorable James Ober- 
star [Chairman of the Full Committee] presiding. 

Mr. Oberstar. Good morning. The Committee on Transportation 
and Infrastructure will come to order. Apologies from the Chair for 
being delayed. Unfortunately, people just stop in to a Member’s of- 
fice, and you can’t turn them away. 

This morning, we gather for a very important hearing, a very 
critical examination of rail safety, and we do so a week after the 
House passed, by a vote of 377 to 38, the Federal Rail Safety Im- 
provement Act, another historic act from this Committee with enor- 
mous, as the vote shows, bipartisan support to enhance safety in 
the rail sector, increase the number of rail safety inspectors and 
enforcement personnel. 

It has been a long time in coming. Only once in the last 100 
years has there been a significant amendment to and update of the 
Rail Safety Act of 1907. 

Well, the issue we consider today is that of railroad injury, acci- 
dent, and discipline policies. The accuracy of the databases for rail 
safety has been criticized by a number of government reports over 
the years. Reports have documented a long history of under-report- 
ing of accidents, under-reporting incidents, of noncompliance with 
Federal regulations; and under-reporting of rail injuries is signifi- 
cant because employees frequently report that harassment of those 
who do report incidents, being hurt on the job, is a common prac- 
tice in the rail sector. 

One of the reasons for this pressure is the 1908 law itself, the 
Federal Employers Liability Act, and under-reporting or with- 
holding of reporting makes accident statistics look better than they 
really are, but it denies the public, it denies regulators, and it de- 
nies the Congress a full understanding of the nature and extent of 
safety problems in the rail industry, and that is vital to improving 
safety. And it is not right for people on the job to be told you 
shouldn’t report this injury; maybe you can just sit here in the 
health room, maybe you just need an aspirin or maybe you just 

( 1 ) 
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need a little time, and don’t put this on the report because then 
it becomes an accident, and then that looks bad for the railroad. 
Most often, these incidents happen at inconvenient times: late 
hours, during bad weather. 

I recall my own experience working in the mine, sampling ore in 
the night shift on top of a rail car. We had to crisscross the car, 
take little samples in an X, put them in a canvass bag, throw the 
bag over, and then jump to the next rail car and go on and sample 
ore on it, and then send that ore sample to the lab so it could be 
analyzed before the train was dispatched to Lake Superior for ship- 
ping. 

And it happened one of those nights, night shift, about 1 a.m., 
2 a.m. It was raining, and as I was making the move from one car 
to the next, the ore slipped out from under me and I fell 15 feet 
and landed right between two ties; smacked my head. Fortunately, 
I missed a rock that was right nearby that would have gone into 
my temple. Some of my political opponents of the years thought 
that probably would have been a good idea. 

But I sat there in the dry, as we call it, for quite some time. 
There wasn’t a car to take anybody injured to treatment, to the 
hospital, to go to town. Eventually, a first aid person came and 
looked me over and said, well, tomorrow morning you go check in 
at the hospital. It was reported under the mining laws as an on 
the job injury. 

I grew up in a mining family. My father was chairman of the 
safety committee in the underground mine. Safety, to me, was 
something that was an everyday matter; required everyday vigi- 
lance. I never forget my father coming home midday, white as a 
sheet. The mine collapsed; the drift that he was working in col- 
lapsed. He had thrown his two coworkers out the mouth of the drift 
when he heard the timbers cracking, and the ore stopped just at 
his shoulders. It took four hours to dig him out. But for weeks, as 
chair of the safety committee of the underground mine, he had 
complained to the company that they were using green wood tim- 
bers, they weren’t putting seasoned wood in the drifts to hold up 
the ceiling of the drift. 

That was just one incident, but when you are the victim or when 
you see the victims, it has a different effect, a lasting effect. 

So when I began hearing reports, which was a few years ago, 
about these matters, I said this is serious stuff: intimidation, 
threats on the job; some not so subtle, some perhaps subtle. So I 
directed the Oversight and Investigation Staff to get out in the 
field and go out and talk about injury accident reporting. Since 
then, we have had a floodgate of e-mails of alleged harassment of 
railroad employees. Some are cases where employees were cau- 
tioned by managers not to file an injury report in order to avoid 
future problems or disciplinary action. We have 200 individual 
cases with documentation of alleged management intimidation fol- 
lowing injury reports, and they have been provided to the Com- 
mittee. 

We have reviewed the most recent FRA comprehensive accident 
incident reporting and recording audits. Those audits, conducted at 
major railroads. FRA found 352 violations of Federal law for under- 
reporting in the largest category: failure to report employee inju- 
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ries. That is only the number of under-reported injury events that 
FRA was able to identify. Maybe just the tip of the iceberg. 

The associate administrator of FRA for safety said she believed 
that supervisory pressure on employees to not report injuries is a 
significant issue. When the agency receives complaints, FRA does 
investigate reports. But the associate administrator maintained 
that FRA simply does not have the resources, meaning people, to 
investigate the extent of the harassment issue. If our legislation, 
H.R. 2095, is enacted, we will see an increase in personnel; FRA 
will have the staffing they need to follow up. 

Many railroads have management programs and policies that 
may give the benefit of the doubt and unintentionally inhibit or in- 
timidate employees into not reporting injuries on the job. The re- 
sult is many injury accidents may never be reported. We have seen 
a number of cases — I have looked at the docket myself — where rail- 
road managers sometimes bring pressure on employees, one, coun- 
seling don’t file that injury report, it is in your best interest not 
to do this; finding, secondly, employees exclusively at fault for their 
injuries: you are the cause, you are the fault of your own problem; 
and, third, subjecting employees who report an injury accident to 
increased monitoring and performance testing on the job. I know 
how intimidating that can be in the mines, in the shops. I have 
seen it. And we can’t allow this to continue to happen. 

We have to find a way to have a more open, non-punitive envi- 
ronment for reporting of rail incidents and accidents, and an envi- 
ronment where railroad workers feel free to come forward and re- 
port. That will be a subject of inquiry in the course of this hearing 
today. We are going to hear some very startling and dismaying tes- 
timony, but it has to be laid out in the public, and then we have 
to move ahead to address it in a constructive manner. 

With that, I withhold further comment and yield to the distin- 
guished gentleman from Pennsylvania, Mr. Shuster, our Ranking 
Member. 

Mr. Shuster. Thank you, Mr. Chairman. I first want to start off 
by congratulating you and Chairwoman Brown for the passage of 
the Rail Safety Act, and thank you for working with us. We didn’t 
get everything we wanted in there, but we certainly know we have 
another opportunity. I understand that the Senate is trying to 
work through a rail safety bill, and hopefully we will take a con- 
ference — 

Mr. Oberstar. If the gentleman would yield. 

Mr. Shuster. Certainly. 

Mr. Oberstar. I want to express my appreciation to the gen- 
tleman for his thoughtful manner in approaching this issue. We 
had many, many hours of discussion, and constructive discussion, 
and the gentleman came forward with thoughtful recommendations 
for changes in the legislation, and the end result was, I think, a 
very good bipartisan product. 

Mr. Shuster. Thank you very much. And, again, congratula- 
tions, we look forward to seeing that Senate bill come forward and 
moving through the process. 

Today’s oversight hearing on rail safety is a subject that has 
been examined many times in the past couple of years by this Con- 
gress and the last Congress, and each time we found that our rail 
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safety programs have made significant positive impact and 
progress. The railroads have a large presence in my home State of 
Pennsylvania and safety is a top priority for me. We are coming off 
a record year for safety in the rail industry, and I certainly, every 
chance I get, like to point out, especially in a public forum, some 
of those statistics. 

In 1996 there were 33 railroad employees killed. In 2006, that is 
down to 16; 16 too many, but still is an improvement, significant 
improvement. In 1996, 25 employee deaths were involved in train 
accidents; in 2006 there were only 6. Passenger trains carried 397 
million people in 1996 and 12 passengers were killed, and in 2006 
almost 550 million passengers and only 2 fatalities. 

I cannot say enough. In 2006, it was the best year yet, but there 
is always room for improvement and, of course, that is what we 
want to focus on today and as we move forward. 

Today’s hearing will focus on allegations that railroad safety poli- 
cies may have unintended consequences, such as harassment and 
intimidation of employees who report injuries on the job. Working 
through these issues, coming to better understand FELA, which, as 
the Chairman pointed out, was passed in 1908, 100 years ago, it 
appears to me that the FELA, Federal Employees Liability Act, 
doesn’t encourage disputes being settled in a positive way, but, 
from what I can tell, it encourages litigation. It encourages, when 
there is a problem, both sides get attorneys and we go to war. 

And I think we need, as the Chairman pointed out, a more open 
and non-punitive process that will encourage cooperation. All types 
of businesses across this Country and across the world, when we 
are cooperating, finding problems, finding solutions, not sitting in 
a courtroom, enriching attorneys, but enriching the business by 
making it safer for employees, by improving the quality of the 
product or the quality of the service that we provide, I think that 
is what we need to focus on and, again, stay away from the court- 
room and stay away from hiring attorneys that are just going to 
go out there and battle one another, instead of, as I said, sitting 
down the table, figuring out a positive solution. 

In 1997, the FRA implemented a new regulation which required 
each railroad to adopt and comply with a written internal control 
plan. This plan bans the practice of intimidating or harassing em- 
ployees who wish to file an injury claim or seek medical treatment. 
My understanding is that the railroads have disciplined or even 
fired managers for violating this policy. When you have hundreds 
of thousands of people involved on both sides, I am certain situa- 
tions like these occur, but I don’t believe, from what I can see, that 
it is widespread on either side. I think people with good intentions 
are out there trying to make sure that, whether they are labor, 
whether they are management, trying to improve the safety in the 
rail system. 

Additionally, hefty fines and civil penalties are placed to discour- 
age such harassment. In fact, the recently enacted 9/11 bill imposes 
$250,000 in punitive damages on railroads who intimidate or har- 
ass injured workers. As a matter of full disclosure, it is important 
for me to point out that the majority staff will likely reference an 
FRA report today that is still in draft form, and it should be treat- 
ed as such during questioning. 
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Finally, I want to point out, in full disclosure, I am not an attor- 
ney, thank goodness. My brother is an attorney, so I take full lib- 
erty to bash attorneys whenever I get the opportunity. I feel that 
gives me the right, if I have a family member that is an attorney, 
which I am sure turnabout is fair play; I am the politician, so he 
can bash me from time to time. 

But I am troubled by the Committee’s decision to call certain wit- 
nesses who have litigation pending in the courts. This Committee 
has always avoided taking an action which might appear to preju- 
dice litigation, and that is exactly where we are heading today, I 
am afraid. We have two witnesses who are parties to pending liti- 
gation against the railroads, and another of our witnesses is a law- 
yer who is suing the railroads. So I would ask our Members to 
please keep this in mind when they are questioning these wit- 
nesses today. 

With that, I look forward to the testimony today and I thank you, 
Mr. Chairman, for holding this hearing. 

Mr. Oberstar. Thank you, Mr. Shuster. Your last point about 
whether it is appropriate or just raising the question about wit- 
nesses who are involved in litigation, it is not at all a common fact, 
regular practice of the Committee over the many years that we 
have conducted investigations and oversight. One of my very first 
hearings as Chair of the Investigations and Oversight Sub- 
committee was on Galaxy Airlines crash, a fatal crash in Reno, Ne- 
vada, in which 93 people from the State of Minnesota were killed; 
one survivor. The matter was under investigation, there were law- 
suits pending. We held a hearing on the safety issues, the safety 
implications of that crash. We held hearings on TWA 800 while 
lawsuits were pending and while the NTSB investigation was un- 
derway. Careful to separate those matters that were under litiga- 
tion and investigation, and make sure that witnesses were not 
pressed to answer questions that were the subject of litigation. We 
held hearings on the Value Jet accident. In fact, that was a Full 
Committee hearing in which we had witnesses shielded from public 
view. 

So, we are being very careful on the line dividing courtroom testi- 
mony from a matter that is appropriately the subject of safety in- 
quiry. 

We do have a vote in progress. We have probably 5 minutes left. 

Ms. Brown, the Chair of our Rail Subcommittee and a vigorous 
advocate for rail safety and for railroads in general and rail work- 
ers. 

Ms. Brown. Thank you, Mr. Oberstar, for your leadership on this 
Committee and also on improving safety in all transportation sec- 
tors. 

I want to thank you, Mr. Shuster, for your leadership, along with 
Mr. Mica, in passing the railroad safety bill. 

The Railroad Subcommittee has concentrated on safety in the 
rail industry, and that includes the safety and well being of rail- 
road employees. The railroad safety bill will address many of the 
issues that we are going to discuss today. The bill that passed over- 
whelming the House last week had seven provisions that would im- 
prove the reporting of railroad accidents: it would require the Fed- 
eral Railroad Safety Administration to conduct audits of railroads 
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to ensure that they are fully reporting all accidents and incidents 
to the national accident database; it increased the maximum pen- 
alty for failing to report an accident; it makes it unlawful for any- 
one to knowingly interfere with or obstruct an investigation by the 
Secretary of Transportation or the National Transportation Safety 
Board; it also doubles the number of Federal safety inspectors who 
monitor the railroad compliance with Federal standards. 

I have talked to CEOs and senior management of all of the major 
railroads, and I know that they do not support or condone em- 
ployee intimidation in any form, but that message needs to be 
made clear to every employee in the company, including those in 
the field. There may also be a need to reconsider some of the com- 
pany’s programs that encourage under-reporting of accidents, while 
still ensuring that employees have the right to make sure that 
workers are following the rules and doing their job properly. 

We also need to consider the inherent problem that is caused by 
a faulty base compensation system and need to look at improving 
a system that now seems to pit management against employees. 
Nobody wants to see people get hurt on the job, and an injury 
should not be compounded by a hostile work environment. 

I look forward to hearing from today’s panelists on ways that we 
can create a culture of safety in the railroad industry so that both 
the management and workers can safely handle the significant in- 
creased workload that is predicted for America’s railroads. 

I yield back the balance of my time. 

Mr. Oberstar. I thank the gentlewoman for her statement. 

We have just two minutes remaining on this vote. The Com- 
mittee will recess and reconvene as quickly as possible after this 
vote. 

[Recess.] 

Mr. Oberstar. The Committee will resume its sitting. When we 
recessed for the vote, Ms. Brown was concluding her statement, 
and the Chair recognizes the Chair of the Rail Subcommittee, Ms. 
Brown. 

Ms. Brown. Thank you, Mr. Chairman. I think I need to just re- 
peat some of the things that I said to reiterate. First of all, I think 
I said that since we passed the railroad safety bill and it passed 
by a large measure and the Senate is beginning to work on their 
bill, many other problems that are inherent with railroad reporting 
and safety I think have been addressed in the railroad safety bill. 
But I think there are a couple of aspects of this program that I 
want to repeat what I said earlier. 

One, I talked to all of the CEOs and senior management of all 
of the major railroads, and I know that they don’t support or con- 
done employee intimidation in any form. But that message needs 
to be made clear to every employee in the company, and, in par- 
ticular, including those that work in the field. 

We also need to consider some companies’ programs that encour- 
age under-reporting of accidents, while still ensuring that employ- 
ees have the right to make sure that workers are following the 
rules and doing their jobs properly. 

We also need to consider the inherent problem that is caused by 
a faulty base compensation system and need to look at improving 
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a system that now seems to pit management against employees, 
and I say may need to look at. 

No one wants to see people get hurt on the job, and injuries 
shouldn’t be compounded by a hostile work environment. I look for- 
ward to the hearing today and the panelists, and I have questions 
for all of them, that we can create a culture of safety in the rail- 
road industry so that both the management and workers can safely 
handle the significant increased workload that is predicted for 
American railroads. 

And I yield back the balance of my time. 

Mr. Oberstar. Mr. McNerney? 

Mr. McNerney. Thank you, Mr. Chairman. First of all, I would 
like to say that the railroad business is in my family; my grand- 
father was a railroad engineer, I have cousins that work in the in- 
dustry. So I am keenly interested in the outcome of this hearing 
and seeing that railroad employees have a culture of safety. It is 
true that every side should be aligned on the safety issue. It is in 
everyone’s interest that safety be maintained and that injuries be 
minimized. So we can look at this objectively and find a way for- 
ward. 

I look forward to the testimony and thank the Chairman for his 
leadership on this issue. 

Mr. Oberstar. I thank the gentleman and appreciate his per- 
sonal connection to the subject matter; it always adds a dimension 
of significance and heavy weight. Thank you. 

Does the gentleman from Wisconsin have a comment to make? 

I would ask unanimous consent to include in the record, at the 
conclusion of my opening statement, the letter from the Attorney 
General of the State of Minnesota, Lori Swanson. Without objec- 
tion, so ordered. 

She concludes: “All can agree that railroads should not deny 
prompt medical attention to injured rail workers and should not 
discipline or otherwise harass and intimidate them. While it is my 
strong belief that our state law is not preempted, I nevertheless 
urge the Congress to act to ensure that rail workers throughout the 
nation, not just in Minnesota, are provided prompt medical care 
and not subjected to harassment and intimidation.” And this fol- 
lows several paragraphs describing the State’s action in the legisla- 
ture enacting protective legislation and pursuing the matter in law- 
suits in Federal District and Circuit Court. 

Now we will begin, as we will do with all witnesses, Mr. 
Boardman, if you would rise and raise your right hand. Do you sol- 
emnly swear the testimony you will give before the Committee will 
be the truth, the whole truth, and nothing but the truth, so help 
you God? 

[Witness answers in the affirmative.] 

Mr. Oberstar. Thank you. Please begin. 

TESTIMONY OF THE HONORABLE JOSEPH H. BOARDMAN, AD- 
MINISTRATOR, FEDERAL RAILROAD ADMINISTRATION, 

WASHINGTON, D.C. 

Mr. Boardman. Thank you, Mr. Chairman. Mr. Petri, Mr. 
McNerney, thank you, all the Members today. The FRA appreciates 
the efforts of the Committee in addressing this issue and in devel- 
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oping rail safety reauthorization proposals in H.R. 2095, the Fed- 
eral Railroad Safety Improvement Act of 2007. I look forward to 
working with you on these proposals as the legislative process 
moves forward. 

Currently, each railroad carrier is required to file a monthly re- 
port with the Secretary of Transportation, under oath, listing all 
accidents and incidents resulting in injury or death to an indi- 
vidual or damage to equipment or roadbed arising from the car- 
rier’s operation during the month. The carrier is required to de- 
scribe the nature, cause, and circumstance of each accident or inci- 
dent included in the report. 

The Secretary’s enforcement authority under the Act includes the 
power to impose civil and criminal penalties. The penalty for a vio- 
lation ranges from $550 to $27,000. The Act does not address har- 
assment or intimidation of railroad employees. 

Both the Accident Reports Act and the Federal Railroad Safety 
Act of 1970 confer broad powers on the Secretary of Transportation 
to implement the provisions of the Accident Reports Act, including 
the authority to issue regulations and investigate accidents or inci- 
dents resulting in serious injury to an individual or to railroad 
property. 

The reporting requirements of Part 225 concerning an employee 
injury are triggered generally when an event involving the oper- 
ation of a railroad results in an employee dying, requiring medical 
treatment beyond first aid, missing at least one day of work, being 
placed on restricted work activity, receiving a job transfer, or losing 
consciousness due to the injury. 

The regulations also require that railroads keep records of so- 
called “accountable injuries.” These injuries are defined as any con- 
dition not otherwise reportable of a railroad worker which condi- 
tion causes or requires a worker to be examined or treated by a 
qualified health care professional. 

FRA’s current accident reporting regulations prohibit railroad ac- 
tions calculated to discourage or prevent proper medical treatment 
or reporting of an accident/incident to FRA. While other actions of 
a railroad or railroad official may constitute harassment or intimi- 
dation, it is important to note that only actions calculated to pre- 
vent proper medical attention or accident reporting are violations 
of FRA regulations. 

But there are other provisions, and some of them were identified 
this morning, other legal protections. Department of Labor is the 
900-pound gorilla on this issue, really, not the FRA. Discriminating 
against an employee for, among other things, notifying or attempt- 
ing to notify the railroad carrier or FRA of a work-related personal 
injury or work-related illness of an employee is prohibited under 49 
U.S.C. 20109, as amended, by Section 1521 of the Implementing 
Recommendations of the 9/11 Commission Act of 2007. The em- 
ployee whistleblower rights are enforced under the procedures set 
forth by the Department of Labor, and the FRA and the Depart- 
ment of Labor have already begun the process of coordination with 
respect to the administration of this newly amended Executive 
Branch function. 

As I said earlier, the issue of harassment and intimidation occurs 
against a much broader background than the narrow scope within 
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which FRA works to promote reporting of accidents and incidents. 
The DOL, and before it the Railway Labor Act Boards of Adjust- 
ment, works on those complex issues. Rail labor relationships are 
complex and often involve conflicts, and the conflicts are, for the 
most part, subject to the jurisdiction of those courts and the Labor 
Board Adjustment. 

In order to create a culture of risk reduction, FRA is working to 
establish programs that will encourage employees to fully disclose 
information regarding precursors to accidents or near accidents 
without fear of blame. Such programs will allow FRA to gain a 
more complete picture of how and why accidents occur and, thus, 
identify and reduce risks before accidents occur. 

To date, two FRA-led demonstration projects, in cooperation with 
the Union Pacific Railroad Company, have been launched in an ef- 
fort to support a positive change in a safety culture of the railroad 
industry: the Close Call Confidential Reporting System (C3RS) and 
the Clear Signal for Action reporting system. The FRA will remain 
aggressive in its efforts to promote accountability and will seek to 
plant the seeds of cooperative programs that may help reduce risk, 
while engendering greater trust in the railroad industry. 

Thank you very much. 

Mr. Oberstar. Thank you very much, Mr. Boardman, and my 
appreciation to you for those initiatives that the FRA is under- 
taking. They seem to be moving in the right direction. 

You are familiar with the points system. What are your thoughts 
about the point system and risk ranking indices? 

Mr. Boardman. There are different systems among the railroads. 
I think that is what you are referring to. Or is it more about 
the 

Mr. Oberstar. No, that is exactly right. 

Mr. Boardman. Okay. I think each railroad has the intent to try 
to figure out a way that it can provide the incentives that would 
provide a better record of safety and reward employees. Some of 
those kinds of systems that railroads put together — and I think 
they will freely admit — have unintended consequences of difficulty 
for those employees in terms of how they interpret and what hap- 
pens to those employees as peer pressures and other kinds of con- 
cerns raise their head. 

Mr. Oberstar. Well, if a railroad has a ranking system and the 
employee builds up points over a period of time, eventually he be- 
comes a problem employee in the mind of the railroad, and the 
point system, from what we have seen, from the documents — and 
by no means are every incident reported, but a very good sampling 
of incidents — do not take into account contributing factors. It is a 
fault system. You had an accident? It is your fault. Now you have 
a choice: report it or not report it. If you don’t report it, then you 
don’t get points against you. Have you looked at this? 

Mr. Boardman. I don’t understand the intricacies of what you 
are asking. I mean, I would have to look at the specifics of the 
point system that we might really be talking about here. I know 
that when you determine whether there is a fault of an employee 
or whether an accident occurred, there is no question that an acci- 
dent occurs. Is it a fault of an employee or is it a system that 
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doesn’t have a fault attached to it I think is a common question 
that all operators look at. 

In other words, in my own background, not rail, as a bus oper- 
ator and oftentimes you would have bus operations where you 
would line all the buses up at one time, and when those buses 
began to leave that location so that everybody could transfer at the 
same time, one of the most serious accidents that could occur is a 
rear bus running into a front bus, because what it told you imme- 
diately was the driver of the rear bus really wasn’t cleared to go 
forward; no different than somebody trying to merge onto an ex- 
pressway. 

So there was always a debate, and I think one of the difficulties 
here that we need to think about is as the railroads themselves try 
to reduce risk in their operations — and we think that they really 
ought to try to reduce that risk, one of the severest judges that I 
had when I had a safety committee were the employees themselves, 
and I think that is a critical element of any risk program, any 
points program, any of the things that the railroads do. There has 
to be a structure to how they analyze those accidents; there have 
to be regular data reviews themselves; and there has to be that 
critical part, which is the employee input. 

Mr. Oberstar. Well, you are getting on to another issue that I 
think we need to explore in this inquiry in the course of this hear- 
ing, and that is individuals, individual incidents, and systems. Do 
you think there is, in the rail sector, a culture preoccupied with 
blame, with fault, and with individuals, rather than one that re- 
views the system within which safety should be addressed? 

Mr. Boardman. I think, today, my observation is that two or 
more conditions exist in the railroad industry: the one you describe, 
but, paradoxically, the railroads that are becoming more progres- 
sive and understand the need for this employee input are also un- 
derstanding that there needs to be, first and foremost, a focus on 
the individuals, the employees, the people that are impacted in the 
accident itself, and the third parties that pay the price of being ei- 
ther evacuated from a particular accident location or that are im- 
pacted at a grade crossing. 

And there needs to be an unequivocal understanding in that com- 
pany that that comes first, and then the occurrence of an investiga- 
tion to find out what really occurred; and I think that does not 
exist in the entire railroad industry. You have differences among 
railroads, differences among managers, but, today, I think there 
are real indications — and I won’t single any one in particular out, 
but one of the women you will have up here later I was particularly 
impressed with in the most recent review of their railroad and how 
they are really rethinking this culture of safety. 

Mr. Oberstar. You are quite right on that and I have been im- 
pressed with that particular railroad and their approach to the 
subject, and you touch on something that is important: the culture 
of safety. With every mode of transportation, safety begins in the 
boardroom, in the corporate boardroom. Safety is not the primary 
responsibility of the Federal Railroad Administration or of the FAA 
or the Federal Motor Carrier Safety Administration. Safety is the 
primary responsibility of the company itself. And the reason we 
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have government oversight agencies is to keep them honest and to 
help employees train and develop their own culture of safety. 

When the Steelworkers Union was formed in 1937, one of their 
ten points was safety on the job. The conditions in the steel mills 
weren’t safe. 

I see the bells have rung. We are going to have this action 
throughout the day, until final consideration of the pending legisla- 
tion, so I will withhold further questions at this point and yield to 
Mr. Petri. 

Mr. Petri. Thank you very much, Mr. Chairman. 

Thank you for your testimony, Mr. Boardman. I wonder, based 
on your experience not only in your current job but in the transpor- 
tation industry and in other positions, if you have any basis to indi- 
cate how the railroad industry stacks up with other modes of trans- 
portation so far as concern about safety or actual safety records are 
concerned. Obviously, they are not completely comparable because 
I guess the operating conditions are different between a truck or 
a railroad or an airplane and so on, but could you comment on how 
it stacks up with other transportation sectors? 

Mr. Boardman. Certainly. I think, I guess, the best way to say 
this is one of the things I get surprised about — and while I think 
this is extremely serious business that we are dealing with with 
railroads, what I find surprising sometimes is that there have been 
tremendous improvements made in rail safety, and the focus — we 
have difficulty, as an industry, getting, for example, the highway 
side of the House to pay attention to our grade crossing accidents, 
which result in 600 [subsequently corrected to 400] or so deaths a 
year. 

[Information follows:] 



12 


INSERTS TO THE TRANSCRIPT OF THE TESTIMONY OF 

JOSEPH H. BOARDMAN, 
ADMINISTRATOR, 

FEDERAL RAILROAD ADMINISTRATION, 

U.S. DEPARTMENT OF TRANSPORTATION, 

BEFORE THE COMMITTEE ON TRANSPORTATION AND 
INFRASTRUCTURE, 

U.S. HOUSE OF REPRESENTATIVES 


October 25, 2007 


1. Insert on page 28 at line 618: 

Mr. BOARDMAN: To be exact, FRA’s accident/incident database shows that 
grade crossing accidents caused an average of 358 deaths per year during last five 
calendar years. The current number for 2006 is 369 fatalities. 
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Mr. Boardman. And part of the reason we have such difficulty — 
and, yet, that is one of our key elements of reducing the number 
of injuries — one of the difficulties we have is that there are over 
40,000 highway deaths a year. 

So for the highway side that we work with, that particular mode, 
we are a very low ranking priority in terms of what they feel they 
need to do. And, yet, in my arguments with them to try to say, lis- 
ten, if you took some of the resources you had and worked with us 
and this industry, what we could do and what would be a tremen- 
dous impact on reducing the number of these grade crossing acci- 
dents. It is particularly frustrating because of those differences in 
modes. 

So I am not sure I get at your question absolutely directly, but 
what I see is an industry that is willing, that wants to improve 
safety, that has demonstrated that improvement in safety, but that 
we can always do better. 

Mr. Petri. Just a second question. I know we have to go and 
vote. I guess the statistics indicate that there has been a reduction 
in accidents over the last few years in the railroad industry. Is that 
because of underreporting or is it because of better safety? What 
would be the reasons for that? What can we learn from that? 

Mr. Boardman. We absolutely believe it is because there is less 
accidents. We do not believe it is because of — I mean, what we are 
talking about today is employee injuries, and there may be some 
difficulties, and we have investigated and looked to see what the 
difficulties were on this underreporting, but when you look at the 
absolute number of accidents that are out there, they are down 
dramatically, and we appreciate that. 

What we are not content with is that here, a couple of years ago, 
we began to flatten out in terms of the rate of reduction; and the 
rate of accidents continues to bother us. So we are specifically look- 
ing at the rate of accidents at this point in time. It is something 
we really need to approach, and we are looking at that with a Risk 
Reduction Program to really get at that problem. 

Mr. Petri. Thank you. 

Mr. Oberstar. Mr. McNerney? 

Mr. McNerney. Thank you, Mr. Chairman. 

I was wondering about the difference in the sort of culture be- 
tween the railroad industry and the airline industry. There seems 
to be a fairly good culture of reporting and encouraging people to 
report accidents in the airline industry, or incidents. Could you ad- 
dress that, what you think the cause of that difference and how we 
might expand that sort of culture to the railroad industry? 

Mr. Boardman. Congressman, I think you have hit on a key 
point, and that is we decided to do that, exactly that, with the 
Close Call Reporting mechanism we now have in place, and we are 
beginning to expand. We modeled it very similarly to what occurred 
in the aviation industry under FAA. We think the critical element 
of that is that there be a reporting system that allows the employee 
to be anonymous; that we really find what could have happened 
here when there was a close call of an accident. We think the FAA 
did the absolute right thing when they looked at that in their par- 
ticular culture. We, right now, are looking at and modeling that, 
and have begun to do so. 
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Mr. McNerney. Thank you. Do you think the difference of the 
sort of criteria between reportable and non-reportable incidents is 
any way impacting this culture or this dynamic? 

Mr. Boardman. Yes. I think there is a complexity here that is 
very difficult, and that our particular area is a very narrow one on 
harassment and intimidation, it is only: was there an effort to pre- 
vent the employee from making the report or was there a manipu- 
lation or a prevention of seeking proper medical care? The rest of 
it, that because human nature becomes complicated in the relation- 
ship between the employee, the supervisor, the people involved, 
and the witnesses, are other cases or occurrences that maybe you 
or I would judge as harassment and intimidation, but do not fall 
under the authority of the FRA. They may fall under the authority 
of the Department of Labor. So that makes it much more complex. 

Mr. Oberstar. Mr. McNerney and Ms. Richardson, we have five 
minutes to go on this vote. The majority leader has announced that 
voting will be closed at 17 minutes, so we had better recess now, 
Mr. Petri, and we will resume as soon as possible after conclusion 
of this vote. 

[Recess.] 

Mr. Oberstar. The Committee will resume its sitting. 

Mr. Boardman, do the Federal Railroad Administration criteria 
for reportable and non-reportable injuries play a role in the prob- 
lems that we are discussing here? The definition of reportable and 
non-reportable injuries, does that play a role? 

Mr. Boardman. Well, I think, yes, it does, because I think our 
regulatory requirements are very narrow in regard to what harass- 
ment and intimidation would be. And just to reiterate for a second, 
it is really about preventing any report at all, which would be har- 
assment and intimidation, or discouraging or preventing the proper 
treatment or a treatment at a level that would kick in the require- 
ment to report. If it is a minor treatment, it does not require re- 
porting, and if it is prescription drugs or a more serious treatment, 
then it does require reporting. So there is an element of that, yes. 

Mr. Oberstar. What should be changed? 

Mr. Boardman. Well, I think, obviously, the broad concept of 
what you talked about in terms of the culture itself certainly needs 
to be changed. We think that you have stepped in the right direc- 
tions with adding DOL now to actually going in and providing 
some of their resources to look at this issue in the most recently 
passed bill that came from the 9/11 Commission. 

Mr. Oberstar. Thank you. 

Mr. Boardman. We think that the paradox that I talked about 
earlier, that there is the old and there are the newer things or 
structures within the railroad themselves, and what you talked 
about earlier. You used a corporate language, I think, as the lan- 
guage, and I think I would just say to you I agree with that; it is 
the leadership first, it is the leadership from the top and it is all 
the way down. 

What we found, as our investigators get into this, is that when 
you do get up to a leadership level, there is an immediate fixing 
of the problems. Whether there is a continuation and a hanging in 
there to keep them fixed is another question. But we do see and 
are encouraged, once it gets to the right level, that they fix it. 
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Mr. Oberstar. Thank you. 

Can you describe in layman’s language the distinctions between 
FELA and worker’s comp? 

Mr. Boardman. I guess, in layman’s language, I was trying to 
understand it for myself in regard to that, and one of the things 
that hit me here in my whole career was that there was always an 
immediate reporting of an injury under Worker’s Compensation; 
there was not any delay. And I don’t remember — I mean, there 
were times when employees themselves didn’t want to report it, 
didn’t want to go through the paperwork, didn’t want to do those 
kinds of things. I said to somebody during prep for this that there 
are injuries that — I was on a dairy farm, I wasn’t from a mine. But 
I remember basically going home every day with something cut, 
bleeding, or something wrong, and it wasn’t a reportable accident 
or injury on my own regard. And I do think you see a lot of that 
among employees themselves, that they aren’t going to normally go 
forward with that. 

I think where it begins to get difficult is that, with FELA, there 
is a necessity on the part of the employees to go forward and rep- 
resent themselves to get a solution to something that is not minor, 
that is not something that they wouldn’t bother reporting. So I 
think the differences, at least in my mind, are those. 

Mr. Oberstar. More simply, could you describe FELA as fault- 
based, a fault-based system and worker’s comp as essentially a no 
fault system? 

Mr. Boardman. Yes, I think that is fair. 

Mr. Oberstar. And in a fault-based structure, then, every injury 
becomes reportable. 

Mr. Boardman. Has to be proved, yes, and reportable. 

Mr. Oberstar. Can FRA make changes in that structure without 
the need of legislation? 

Mr. Boardman. I don’t know the answer to that, sir, but I will 
get an answer for you. 

[Information follows:] 
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Mr, BOARDMAN: Congressman Oberstar, I’ve consulted FRA counsel and been 
informed that there is no way that FRA can make changes to the Federal Employers’ 
Liability Act (FELA). It is necessary for Congress to make the changes by enacting 
legislation to amend or repeal FELA. 
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Mr. Oberstar. And, by that, then my next question would be are 
you considering any such changes, and your answer would be, well, 
no, because we haven’t fully considered 

Mr. Boardman. Not that have made their way to me. 

Mr. Oberstar. Okay. 

Mrs. Capita? 

Mrs. Capito. Thank you, Mr. Chairman, I have no questions at 
this time. 

Mr. Oberstar. Thank you. 

I have other questions which I think we will submit to you in 
writing, Mr. Boardman. 

Mr. Boardman. Yes, sir. 

Mr. Oberstar. Because we are likely to have another vote in a 
few minutes, so I will hold you excused and call our next panel. 

Mr. Boardman. Thank you, Mr. Chairman. 

Mr. Oberstar. Thank you. 

Ms. Brown. Mr. Chairman, I do have a question for Mr. 
Boardman. 

Mr. Oberstar. Oh, certainly. Of course. 

Ms. Brown. In your opinion, is there a significant under-report- 
ing of rail accidents? 

Mr. Boardman. No, there isn’t. We do not believe that they are 
significantly under-reporting. We believe there are occurrences, but 
with the modifier “significant,” no. 

Ms. Brown. What would the FRA need to more thoroughly inves- 
tigate railroad accidents, what tools would you need? 

Mr. Boardman. We have begun to change our concept of how we 
would use tools, and we are using much more today a Risk Reduc- 
tion Program that we would really be looking at. So what we really 
would want to see, for example, in human factor accidents — and I 
have got a rule of eight requirements, and I would be happy to give 
those to you or I can go through them right now. But what we are 
really looking at today is to try to find a way to reduce risk to have 
railroads themselves look at their hazards and then make decisions 
on mitigating those kinds of things. 

Ms. Brown. You indicated that a lot of the intimidation kind of, 
and I guess civil rights kind of violations, came under the Depart- 
ment of Labor, and it seems to me, under this particular Adminis- 
tration, Department of Labor is kind of weakening. And I know you 
can’t respond to that 

Mr. Boardman. Thank you. 

Ms. Brown. — but how can we improve the system, then? 

Mr. Boardman. I think what we are doing. Congresswoman, — 
and I think that you have worked with us very well on this with 
your Committee and your leadership and your ranking in the 
past — is that these kinds of things that we are looking at today to 
reduce risk, to have our railroads more involved in the RSAC proc- 
ess, for example, and the labor unions, we are finding real success 
in those areas. This is not an area that we have particularly put 
into that process, and I am not even really considering that at this 
point in time, but we are making the kinds of improvements I 
think that are driving down the number of accidents and trying to 
get out and make sure we investigate the ones that are under our 
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national inspection program, that we begin to look at where we 
would use or get the most bang for our buck in the process. 

Ms. Brown. My last question. I guess you have taken a look at 
the safety bill. Do you see provisions in there that would strength- 
en how we investigate accidents? 

Mr. Boardman. Well, in this particular area I see, in particular. 
Section 506, which is one that addresses this very directly, and, 
yes, that would help. 

[Information follows:] 
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3. Insert on page 37 at line 838: 

Mr, BOARDMAN: I should add, also, that although Section 506 of H.R. 2095 
would help in some ways, we do have suggestions on how it could be improved. On 
page 10 of the enclosure to the Department’s May 21, 2007 views letter on that bill as 
introduced, we summarize the section and comment on it, as follows; 

“Section 506 makes it unlawful to knowingly interfere, obstruct, or hamper an 
investigation by the Secretary or the NTSB. This also includes attempts to harass, 
intimidate, mislead, or coerce another penson with the intent to hinder, mislead, or 
prevent that person from cooperating with any investigation by the Secretary or the 
NTSB. Any person found violating this section may be fined or imprisoned for up to one 
year[,] or both, 

“The penalty assigned to this offense seems inconsistent with the felony penalties 
assessed under 18 U.S.C. 1510 for obstruction of a criminal inve.stigation or section 1512 
(witness tampering) or the felony penalties for obstructing proceedings before an agency 
of the United States set forth in 18 U.S.C. 1515; and the penalties for destruction and 
alteration of records in Federal investigations, 1 8 U.S.C. 1519. DOT sugge.sts that the 
penalties for the offense prohibited by Section 506 of H.R. 2095 be sub.stantially 
increased to reflect the critical importance of deterring this offense, by making it a felony, 
consistent with the cited provisions from title 18 of the U.S. Code.” 

The penalty provision of Section 506 in the version of the bill as passed by the House 
remains the same and so merits the same recommended change, which we hope might be 
accomplished during the conference process. 



20 


Ms. Brown. Thank you, Mr. Chairman. 

Mr. Oberstar. I apologize to the gentlewoman. I lost track of 
who was where with all these votes. 

Ms. Brown. I know. Thank you. 

Mr. Oberstar. Mrs. Napolitano. 

Mrs. Napolitano. Thank you, Mr. Chairman. I am sorry I kind 
of missed a little bit of the ongoing statements, but I have a ques- 
tion in regard to what role the inspectors play in assisting the FRA 
in collecting and categorizing the incident and accident data. And 
then do the States all receive all of the same incident reports as 
reported to the FRA? 

Mr. Boardman. In the State that the accident occurs in. Con- 
gresswoman? 

Mrs. Napolitano. In any State. 

Mr. Boardman. Yes. As far as I know, we do. Am I right on that? 
Yes, they do. And we have our operating practices inspectors, for 
example, in this particular subject area, both in FRA and the 
States. I think there are about 90 plus or minus. I think there are 
88, actually, for FRA and in the States there are another 30 folks 
that investigate these particular incidents, so they provide that 
data. 

Mrs. Napolitano. You are talking about incidents that happen 
outside on public-private property. What about on rail property? 

Mr. Boardman. Oh, I was really specifically talking about the 
harassment and intimidation subject of the hearing. In terms of the 
rail property and all of the inspectors we have out there, we have 
a little over 400 of them. 

Mrs. Napolitano. I am not asking you about the number, I am 
asking do they report to FRA 

Mr. Boardman. Yes. 

Mrs. Napolitano. — as they report to the States. Because, in my 
State, I know the CPUC specifically told me that they were not get- 
ting the reports of incidents on rail property. 

Mr. Boardman. Oh. We will check that for you. Congresswoman. 

Mrs. Napolitano. I think they are now, after I brought it up on 
one of the Committee hearings. 

Mr. Boardman. Okay. 

[Information follows:] 
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4. Insert on page 39 at line 877: 

Mr. BOARDMAN: I should add, also, that while FRA does not require railroads 
to report their accidents/incidents directly to the States, as the railroads are required to 
report them to FRA under 49 C.F.R. part 225, FRA works cooperatively with the States 
to share information on railroad accidents/incidents. For instance, FRA’s policy is to 
share with the CPUC the information we have on railroad accidents/incidents occurring 
in the State of California, including providing notice to the CPUC of their occurrence, 1 
understand that the CPUC is likewise committed to share the same information with 
FRA, so that both of our agencies work together to identify and address the causes of 
railroad accidents/ineidents occurring in the State. 
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Mrs. Napolitano. But that is why I am asking are they required 
to report all incidents, whether on their own property, outside of 
their property. 

Mr. Boardman. Yes. If it meets the criteria for reporting, which 
is either generally monetary-or injury-based, they are required to 
report. 

Mrs. Napolitano. Is there a difference between an accident that 
the railroad companies are required to report and one that is not 
required to be reported? What is the criteria specifically that dif- 
ferentiates? 

Mr. Boardman. I will respond to you in writing and give you a 
general answer and then give you 

[Information follows:] 
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5. Insert on page 39 at line 889; 

Mr. BOARDMAN: The criteria establishing what must be reported to FRA as an 
accident/incident under FRA’s accident reporting regulations at 49 C.F.R. part 225 arc set 
out in detail in those regulations. The criteria are sometimes complex and are further 
explained in the FRA Guide for Preparing Accident/Incident Reports . The Guide is 
posted on FRA’s Web site at 

- http://saFetvdata.fra.dot.aov and can be obtained through the “search” function on that 
site. 


Part 225 requires railroads to submit various types of reports and to keep various 
types of records for specified types of events. For example. Part 225 mandates the 
following; telephonic reports to the National Respon.se Center of certain 
accidents/incidents as well as other events (under section 225.9); monthly reports to FRA 
of certain accidents/incidents (under section 225.1 1); and various records, which must be 
made available for FRA inspection, concerning reportable accidents/incidents, 
accountable injuries or illnesses, and accountable rail equipment accidents/incidents 
(under section 225.25). 

With respect to these monthly reports in particular, .section 225.1 1 of FRA’s 
regulations requires railroads to provide a monthly report to F'RA of all 
accidents/incidents described in section 225.19. In turn, section 225.19 divides 
reportable railroad accidents/incidents into three groups; (1 ) highway-rail grade crossing; 
(2) rail equipment; and (3) death, injury, and occupational illness. An event that falls into 
any of these categories must be reported with the specific details of information 
referenced in that section. Some events fall into more than one category and must be 
reported using the forms or alternative forms specified in section 225.19. 

The most basic term in this discussion, “accident/incident,” is defined in .section 
225,5 as follows: 

(1) Any impact between railroad on-track equipment and an automobile, 
bus, truck, motorcycle, bicycle, farm vehicle or pedestrian at a highway-rail grade 
crossing; 
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(2) Any collision, derailment, fire, explosion, act of God, or other event 
involving operation of railroad on-track equipment (standing or moving) that 
results in reportable damages greater than the current reporting threshold to 
railroad on-track equipment, signals, track, track structures, and roadbed; 

(3) Any event or exposure arising from the operation of a railroad, if the 
event or exposure is a discemable cause of one or more of the following 
outcomes, and this outcome is a new case or a significant aggravation of a pre- 
existing injury or illness: 

(i) Death to any person; 

(ii) Injury to any person [including a railroad employee] that 
results in medical treatment; 

(iii) Injury to a railroad employee that results in: 

(A) A day away from work; 

(B) Restricted work activity or job transfer; or 

(C) Loss of consciousness; 

(iv) Occupational illness of a railroad employee that results in any 
of the following: 

(A) A day away from work; 

(B) Restricted work activity or job transfer; 

(C) Loss of consciousness; or 

(D) Medical treatment; 

(v) Significant injury to or significant illness of a railroad 
employee diagnosed by a physician or other licensed health care 
professional even if it does not result in death, a day away from work, 
restricted work activity or job transfer, medical treatment, or loss of 
consciousness; 

(vi) Illness or injury that meets the application of any of the 
following specific case criteria: 

(A) Needlestick or sharps injury to a railroad employee; 

(B) Medical removal of a railroad employee: 

(C) Occupational hearing loss of a railroad 

employee: 

(D) Occupational tuberculosis of a railroad employee; or 

(E) Musculoskeletal disorder of a railroad employee if this disorder 
is independently reportable under one or more of the general 
reporting criteria. 

(4) Occupational illness. 

Many of the key terms in the definition of “accidcnt/incidenf are also defined in section 
225.5, and the applicable reporting thre.shold for rail equipment accidents/incidents is set 
forth in section 225.19 or in appendix B to part 225. For rail equipment 
accidents/incidents in calendar year 2007, the threshold is $8,200. 
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Mrs. Napolitano. Okay. I would really appreciate it. One of the 
other questions I would have, and one of those that is very near 
and dear to my heart because of what I have been through in my 
area. The appellate courts have found that the local safety hazards 
do not exist in any State because local safety hazards can be en- 
compassed within Federal regulations, even if the Federal Govern- 
ment has not acted. 

Should the States be allowed to regulate the railroad industry 
when the Federal Government has not acted in order to protect 
against local safety hazards? And I find that quite often is the case 
with the cities that I represent, and I keep getting information that 
not once has any State been successful in getting some alleviation 
to the issues. 

Mr. Boardman. I think. Congresswoman, we know that this is 
a particular interest area of yours and that we are working with 
the California PUC right now to try to resolve any of their issues 
that they have. 

[Information follows:] 
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Mr. BOARDMAN: Congresswoman, you have identified two important, but 
separate, areas of State authority to regulate railroad safety. The first is the authority to 
regulate where there is no Federal requirement cov'ering a particular subject matter, and 
the second is the authority to have an additional or more stringent requirement, which is 
necessary to eliminate or reduce an essentially local safety or security hazard. 

Pursuant to 49 U.S.C. § 20106 (section 20106), if there is no Federal regulation or 
order covering the particular subject matter, then a State is free to address that subject in 
any way it chooses. Flowever, if there is a Federal regulation or order covering the 
particular subject matter, this does not allow a State to substitute its own judgment if it 
would have addressed a subject matter in a different way than FRA has chosen and the 
State does not like the regulation with which FRA has covered the subject matter. If a 
State has thoughts as to how to make existing Federal regulations better, FRA is glad to 
consider them. Two ways States can advance their ideas are filing petitions for 
rulemaking with FRA and participating in the Railroad Safety Advisory Committee. 
Absent the existence of an essentially local safety or security hazard, if one State has a 
better idea for improving railroad safety, it is a better idea for M States and should be 
embodied in uniform. National regulations. 

With regard to essentially local safety or security hazards, while it is true that in 
most cases courts have found that no essentially local safety hazard was present in the 
specific situations before them, 1 am not aware of any court that has said that local safety 
hazards do not exist in any State. However, a fairly narrow interpretation of this 
provision is consistent with both the stated purpose and legislative history of section 
20106. For example, the legislative history of section 20106 makes clear that this savings 
clause was never intended to allow State-wide regulation. Every condition that exists is 
“local” in the sense that it occurs somewhere. However, most hazards are not 
“essentially local," as there is nothing about the nature of the hazard itself that is 
particular to that location. Section 20106(1) is intended to allow regulation specifically 
addressed to a particular location at which hazardous conditions exist that are related to 
that location and not common throughout the State or elsewhere in the Nation. 
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If a State were allowed to regulate as a local safety hazard any condition that it 
believed would be better served by a different regulation than the existing Federal 
requirement, the national uniformity of regulation, which Congress so carefully crafted, 
would be destroyed, and railroad safety would be substantially compromised. 
Nevertheless, States retain the authority to address essentially local safety hazards where 
they truly exist, as well as to address those subjects not covered by Federal regulations. 
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Mr. Boardman. But there is certainly a right, and I think your 
point is that even though there is a right for the locals if the feds 
have not ruled to make a rule, that in fact that hasn’t happened. 
There are cases where that has happened, and this is a very dif- 
ficult area right now, and we understand it, certainly the Chair- 
man as well has brought it up with Minnesota in regard to the par- 
ticular subject area that we are dealing with. 

We will continue to work with California or any other State, but 
we think it would create more difficulties by having 50 different 
regulations to cover a particular area than it would to continue to 
work 

Mrs. Napolitano. That is the argument that I heard, and I un- 
derstand that. However, if we are still continuing to have States 
in some and those national regulators say we need some assistance, 
isn’t it proper for you to be able to begin to work on having some 
relief for them? 

Mr. Boardman. I think that it is proper for us to work with them 
continually, and I think, for the most part, we resolved their issues, 
and there are some that seem to be intractable and that we really 
can’t get resolved. All of us, as humans, don’t like to be told “no,” 
in the end, that we are not going to do this particular part of it, 
but we will continue to work with them, ma’am. 

Mrs. Napolitano. I would appreciate it. And if you could send 
some of that information as to what you are doing, what outreach 
or what is it specifically that we may be able to share with some 
of our individuals that we work with, that would be very helpful, 
especially at the local level. 

Mr. Boardman. Yes, ma’am. 

[Information follows:] 
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7. Insert on page 41 at line 936: 

Mr. BOARDMAN: One event that we are particularly excited about is an 
upcoming Rail Corridor Safety Conference, scheduled for May 12-14, 2008, in Ventura, 
California. The conference will bring together Federal, State, and local transportation 
agencies and officials to discuss a variety of railroad safety and security issues. This is 
just one example. We are committed to working both formally and informally to address 
the issues that are important to States and local communities, and these efforts are 
ongoing on a daily basis. 
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Mrs. Napolitano. Thank you, Mr. Chairman. 

Mr. Oberstar. Mr. Boardman, we hold you excused. 

Mr. Boardman. Thank you, sir. 

Mr. Oberstar. Thank you very much for your testimony. 

Our vote is now in progress, hut I will call the next panel. Mr. 
William Junghauer, Mr. James Brunkenhoefer, Mr. John Tolman, 
Mr. David Cook, Mr. Gregory Haskin, Mr. Timothy Knisely, Mr. 
Charles Ehlenfeldt. 

Gentlemen, please rise. Raise your right hand. Do you solemnly 
swear that the testimony you will give before this Committee in the 
matters now under consideration will he the truth, the whole truth, 
and nothing but the truth, so help you God? 

[Witnesses answer in the affirmative.] 

Mr. Oberstar. You are now sworn in and we will — I hate to do 
this, but I will ask Mr. Junghauer to begin, and I will interrupt you 
at about three minutes into your testimony. 

TESTIMONY OF WILLIAM G. JUNGBAUER, PRESIDENT, YAEGER 
JUNGBAUER AND BARCZAK, PLC, MINNEAPOLIS, MIN- 
NESOTA; JAMES M. BRUNKENHOEFER, NATIONAL LEGISLA- 
TIVE DIRECTOR, UNITED TRANSPORTATION UNION; JOHN 
TOLMAN, VICE PRESIDENT & NATIONAL LEGISLATIVE REP- 
RESENTATIVE, BROTHERHOOD OF LOCOMOTIVE ENGI- 
NEERS AND TRAINMEN, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS; DAVID COOK, FORMER CSX LOCOMOTIVE ENGI- 
NEER; GREGORY HASKIN, FORMER UNION PACIFIC CON- 
DUCTOR; TIMOTHY KNISELY, FORMER NORFOLK SOUTHERN 
CONDUCTOR; AND CHARLES R. EHLENFELDT, FORMER BNSF 
CONDUCTOR 

Mr. JUNGBAUER. Thank you, Mr. Chairman. My name is Bill 
Junghauer. I am an attorney; I am proud of it. The reason I am 
here is I want to tell this Committee and the Country about all of 
the abuses that are going on of rail carriers harassing and intimi- 
dating injured employees. 

The Congresswoman had asked a question a little while ago and, 
Mr. Chairman, you mentioned the Minnesota statute. The State of 
Minnesota, the State of Illinois have found, they had legislation 
passed because there was so much harassment of injured employ- 
ees going on that they passed criminal statutes, criminal statutes 
to stop these railroads from denying injured people medical care. 

You know what these railroads did? They went to Federal court 
and they sued to stop the States from trying to protect their in- 
jured citizens. What these railroads are saying is. States, don’t go 
out there, don’t do anything to protect your citizens. And now they 
are coming to Congress and saying. Congress, don’t you do any- 
thing either. 

I am here to tell you that, based on my experience in this Coun- 
try, that railroad workers, if you go home in your districts, they 
will tell you, every one of them, that this is a huge problem. 

If I can get the Elmo up, please. This document I want to show 
you is an exhibit from Burlington Northern Santa Fe. I had to sub- 
poena it. I had to fight for it. This is their red-green program. If 
you look at the things in the yellow, you will notice that for an em- 
ployee they get 40 points if they have a reportable incident; 5 
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points if it is non-reportable. This is it in a nutshell. This is the 
type of programs that cause harassment and intimidation, because 
if you are a trained yard and engine employee, TYE employee, 47 
points makes you a red employee. 

I have personal examples — and you are going to hear from one 
of them today — of individuals who have been fired because they 
have an accident, they get 40 points, and then a minor little thing 
comes along again, or another accident, even though it is not their 
fault. And that is the most disturbing thing of all. Congressman, 
you brought this up before, yourself, Mr. Chairman, that people are 
being punished for getting hurt even when it is not their fault. 

I also have for the Committee a transcript that is attached, it is 
Mr. Cloud’s transcript. This is a CSX employee. We have tape re- 
cording, court reporter transcript of a CSX official saying don’t file 
that accident report, and then saying we are going to go make up 
an accident; we are going to say that somebody threw a rock and 
hit you in the head and escaped. It is all in my — I have submitted 
it to the Committee. Nothing has been done. 

What makes an individual cheat like that? And what the Con- 
gresswoman was asking before, what is the culture? And I have 
studied this for a long time, and I believe that it is the manage- 
ment programs at these railroads that cause middle and lower 
management people to harass their employees, and that, I believe, 
is the compensation system. 

I also have attached as exhibits the fact that, in most of these 
railroads, the compensation, in part, for first-line supervisors and 
middle management is based on whether statistics go down or not. 
It doesn’t matter if they try hard. If a defective rail car comes in 
from somewhere else and an accident happens in their territory, 
their family doesn’t eat as well. That causes good people to become 
bad. And if you want to change the culture, change those programs 
that cause good people in these railroads to become bad and harass 
employees. That is what I am trying to argue for. 

Again, the Minnesota 

Mr. Oberstar. I am going to interrupt you at this point because 
we have seven minutes remaining on this vote, and we will recon- 
vene as soon as possible after the vote. 

[Recess.] 

Mr. Oberstar. The Committee will resume its sitting. 

Mr. Jungbauer, you were, I think, nearing completion of your 
statement when I interrupted you for the vote. 

Mr. Jungbauer. Okay. Shall I start again? 

Mr. Oberstar. No, you may continue at that point and conclude. 

Mr. Jungbauer. Thank you. 

There are three quick points I want to make. I take strong issue 
with FRA statements that this is not a problem. Statistics in our 
own office: 38 of the last 108 cases we have had in our office have 
either been not correctly filed with FRA or misfiled. 

Secondly, FRA fines do not work. If anyone goes — and I have 
done a Freedom of Information Act request. Fines that are assessed 
against these corporations are reduced and paid in pennies. Billion 
dollar corporations don’t worry much about thousand dollar fines 
that end up being negotiated down to hundred dollar ultimate pay- 
ments. 
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And, finally, on Worker’s Compensation, the problem with work- 
er’s compensation is it doesn’t pay the injured person enough. A 
perfect example I can give you is the State of Arizona. I have a cli- 
ent who lost a foot in a switching accident. Under worker’s comp, 
he would get $75,000. A foot is worth a lot more than that to my 
client. 

Thank you very much. 

Mr. Oberstar. Thank you, Mr. Jungbauer. 

Mr. Brunkenhoefer. 

Mr. Brunkenhoefer. Yes, sir. First, I want to give you a hypo- 
thetical story. 

Mr. Oberstar. Pull the microphone around in front of you. There 
you are. Thank you. 

Mr. Brunkenhoefer. I want to give you a hypothetical story. 
There is a couple named Jean and Jim, and they are out on their 
bicycles between a place called Beulah and Chisholm, and someone 
bumps the nice lady with a car, and Jim gets very concerned about 
her health, and the person gets out of the car and says before I can 
render you aid, we have to contact my insurance company, we have 
to fill out these forms, we have to have a conversation about this 
not being reported to the insurance company because my insurance 
rates will go up and I will lose my bonus. 

And before I take you for medical care, I need my supervisor to 
come over from Hibbing or Virginia, and when you are through 
being treated, we are going to require you to go to a specialist in 
Duluth or Superior during the week, and the lady says, well, I can’t 
do that, I don’t have anybody except my son, who works for a rail- 
road or works for someone, and he will have to take off work or 
my husband will have to take off work to transport me back and 
forth. And they tell you that is your problem, that you are going 
to have to handle it yourself 

Now, I believe, in the State of Minnesota, when you do not 
render aid to someone who is injured, it is a felony. If you do it 
on the railroad, you get a bonus. That is the culture. 

Why are we here today? Because of a culture that says because 
I don’t like FELA, it is my right, because there is a law I don’t like, 
I have a right to torment, torture, commit fraud, abuse, and the list 
goes on. So the way I am going to do this is I am going to keep 
seeing people suffering; I am going to keep insisting that they can’t 
report an injury; I am going to keep insisting they can’t take medi- 
cation; I am going to keep insisting that I have this right, because 
this is my way of protesting a law. 

Now, I have done some protesting in my life, but I have never 
made anybody physically suffer because I didn’t like it. That is not 
the way we are in the United States. Everybody here that is going 
to testify later is going to talk about these beautiful numbers we 
have. Well, I think we have established that it is garbage in and 
garbage out; that the numbers they are basing their testimony on 
we have already shown that they are not reporting what is going 
on, so how can you put faith in numbers? 

The front of this testimony here says that we are going to have 
a hearing about injuries, harassment, intimidation. I didn’t know 
that you could just come up here and change the subject to what- 
ever you wanted to. So they are going to talk about FELA. They 



41 


don’t want to talk about their culture that says it is okay. And 
something is very wrong, and I have read the testimony, and all 
I see is they want to defend the system the way it is now. 

We are all doing a wonderful job on the management side and 
we want to keep doing it just like it is doing, because it works so 
well. They want to talk about FELA. I think Mr. Jungbauer and 
I can come to agreement. We will talk about it as long as treble 
damages are on the table. I mean, this game about we are always 
going to talk about FELA, I don’t think this Congress is going to 
repeal EELA, and I don’t think, if I am reading the numbers right, 
the next Congress is going to be interested in talking about it. And 
they are liable to talk themselves into a bigger problem than what 
they have. 

Let’s talk about harassment and intimidation, and people not 
getting medical care. Let’s talk about families. Let’s talk about peo- 
ple that hide injuries, find out two weeks later they are hurt and 
then they suffer the rest of their lives, the rest of their lives with 
pain because some manager wants his damn bonus. And this stuff 
about transferring them or docking them on pay or firing them, it 
is not working. 

This hearing is about what is not working. People are hurt, peo- 
ple are suffering, but, yet, I haven’t seen anything that says here 
is how we solve this problem. So the only concept I have been able 
to come up with, Mr. Chairman, is that we make it more punitive, 
because I haven’t heard anything that says that anything else 
works. It is like we have got a bad culture out there and we have 
got a renegade official, and that renegade official is not going to 
make his safety numbers, so we are going to out here and we are 
going to tell the injured worker. 

Now, I will agree with the railroads, we are not having the peo- 
ple who lose their legs or dying; they are getting reported. But 
what we are not getting reported is the small injuries that we 
could all work on and come to a solution. 

Now, we hear all about this terrible program that we can’t talk 
about called FELA. Eighty percent of all the people who are injured 
on the railroads settle between the employee and the employer 
without the help of any lawyer. Eighty percent. They want to tell 
you that every injury has something to do with a lawyer. That is 
not true. That is not true. I believe that is GAO. Twenty percent 
hire lawyers. Of the 20 percent, 19 percent settle short of jury set- 
tlement. They have lawyers all the way through the process, from 
the time you hit the ground, they are on the phone telling their law 
department, but, boy, they get all stirred up if one of our guys goes 
to a lawyer. Boy, that is horrible. 

Then that 1 percent that goes to trial, two thirds of that one per- 
cent end up getting an award; one third doesn’t. So they are trying 
to contend that all of this that is going on, all these people suf- 
fering, all these families are suffering because one percent of the 
time they have to go to trial. One percent. 

What system do we have that we have to come before here to sit 
down and say these people — nobody in America has the right to 
treat people that are injured and hurt and denying them medical 
care? No one has the right to try to use their own employees to es- 
sentially cause them additional pain. I call that torture. They 
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didn’t twist the guy’s arm, but the guy’s arm was already broke. 
So he is being tortured, he is being denied medical care, or she is 
being denied medical care, and, gee, because I don’t like a law, I 
am going to keep torturing my people until I can get that damn 
law repealed. 

God, I am Jewish. The history of my religion is people being tor- 
tured because they wouldn’t change their faith. Now we want to 
torture the railroad employees until they somehow come to you and 
say we have had enough, Jim, we have had enough, Mr. Chairman, 
we want you to change the law. 

I will answer questions. 

Mr. Oberstar. Thank you, Mr. Brunkenhoefer. 

Mr. Tolman. 

Mr. Tolman. Good afternoon. Chairman Oberstar, Ranking 
Member Shuster, Members of the Committee. I appreciate the op- 
portunity to be here today. 

The subject of today’s hearing is something that has been a bone 
of contention for the Rail Conference members and all railroad 
workers for generations. We believe these policies originated be- 
cause of ties between the industry and military that go back quite 
a way. 

This history underlines why managerial culture in the railroad 
industry is known as command and control. It should come as no 
surprise that railroads react swiftly and harshly when something 
goes wrong. This is true across the board. Whether an incident pro- 
duces an injury to a railroad worker results in an accident or mere- 
ly involves an act or omission that causes nothing more than a 
rules violation. 

It is vitally important for this Committee to understand the in- 
dustry’s culture, dating back for more than a century, and a half 
is the root of this problem. This culture manifests itself in aggres- 
sive, draconian tactics across the board. 

The carriers are fond of blaming the Federal Employees Liability 
Act as the culprit and suggest that it is far more adversarial than 
other programs designed to address workplace injuries and occupa- 
tional illnesses. However, the railroads are wrong for two reasons. 

First, injured employees work to seek out the assistance of an at- 
torney, as Jim just said, in only a minority of cases. In fact, a num- 
ber of studies have been done dating back for years which show 
that a percentage of cases in which an attorney is involved in 
FELA matters is significantly smaller than the percentages of 
worker’s comp cases in which an attorney is retained. Moreover, 
the GAO study said that an overwhelming majority of EELA claims 
are resolved in upwards of 90 percent and less than 1 percent end 
up in court. 

Second, if the industry’s ar^ment is valid, then we would expect 
to see a noticeably more lenient response to railroads in cases of 
accidents where no personal injuries are sustained and in simply 
disciplinary matters. This is simply not the case. 

For example, the FRA first published a final rule governing loco- 
motive engineers in 1991. The industry command and control cul- 
ture went into overdrive. Scores of locomotive engineers found that 
certification revoked for incidents that would not have triggered a 
disciplinary action whatsoever in the past. The level of aggressive- 
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ness on the part of the carriers forced the FRA to reopen the rule 
for major revisions barely a year and a half after it went into ef- 
fect. On April 9th, 1993, the FRA published an interim final rule 
that significantly scaled back some of the revocational offenses and 
clarified others. 

Although the industry has been hemmed in somewhat by the 
FRA in terms of locomotive engineer certification, command and 
control remains the philosophy when related to railroad worker’s 
discipline. The June 27th Senate Appropriations Committee report 
on Senate Bill 1710 points out that the Railway Labor Act arbitra- 
tion cases — many, if not most, involving discipline — take an aver- 
age of 30 months to resolve and funding for such cases routinely 
runs out several months before the end of the fiscal year because 
of the caseload. 

It doesn’t matter whether an event involves an injury, an acci- 
dent, or merely a disciplinary matter; the industry’s response is 
swift and harsh, and that is what command and control is all 
about. 

In conclusion, the 19th century ended over 107 years ago, and it 
is time to bring the treatment of railroad workers into the 21st cen- 
tury. The culture of the industry must change now, and together 
we must share ideas, cooperate to implement programs where labor 
is treated as an equal partner throughout the industry and workers 
are considered a valued resource and not a disposable commodity. 

Thank you, Mr. Chairman and Members of the Committee. 

Mr. Oberstar. Thank you, Mr. Tolman. Your complete testi- 
mony, of course, will be in the record. 

Mr. Cook. 

Mr. Cook. I would like to thank the Members for this oppor- 
tunity to state all factors regarding my injury while at work on 
CSX Railroad in January 2006. I was employed at age 18 by the 
Seaboard Coastline Railroad in May 1970, as a locomotive fireman 
and promoted to engineer position in January 1972, working over 
36 years and 12,000 days until September 2006. I held elected posi- 
tions with the United Transportation Union through 1992 and 
joined the BLE in 1993. 

In 2005, I helped handle complaints of CSX employee fatigue 
from extended overtime, positive job changes were made in Novem- 
ber, and I, as the senior engineer in our Orlando, Florida terminal, 
did work one of the newly reduced hour jobs. In late December I 
was told by a young CSX manager that “if I couldn’t work 12 hours 
every day, CSX could pull me out of service and send me to a doc- 
tor,” which I considered as a threat. 

On January 12, 2006, after working over 10 hours, I told the 
same officer I was tired and felt unsafe. The following morning I 
was informed that I had failed three operational rules tests the 
previous work day at the same time he ordered me to leave. I knew 
of no personal test failures since 1993, and I filed a CSX code of 
ethics complaint for falsifying my personal employment records. 

On January 20, 2006, after working over 10 hours with a relief 
crew available and ready to take over, this same CSX officer delib- 
erately held me on extended overtime and I sustained my only ca- 
reer injury. After a medical check of my condition, it showed a back 
injury which was reported to the FRA. My crew and I were sub- 
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jected to increased operational rules tests ordered by the same CSX 
officer who took me for a medical injury evaluation and CSX officer 
test teams held tests much over the average two to four per em- 
ployee per month. 

The FRA requires the railroad officers to perform normal tests 
for education, not discipline. From January 24 through 26 of 2006, 
I was administered 13 tests, but only 11 were noted, with 2 alleged 
failures for me only, and on January 31st I was charged with an- 
other test failure and two more compliances were not recorded 
again. 

After five area incidents from 12/05 through my injury, CSX or- 
dered tests for 56 days, with 457 total employee tests, 19 failures 
by 13 different employees. I had 7, and 12 others had singular fail- 
ures. From January i2th through February 16th of 2006, 35 days, 
there were 334 total tests wherein I had all six failures. These test 
failures showed CSX was only interested in building up a quick 
record of rules failures on me as a senior engineer and very active 
union member who was injured to cover up their goal to terminate 
me, sending a clear message to other local employees not to report 
any injuries in the future. 

As a result, I was ordered to four separate investigations and no 
other failed employees were charged, with CSX officers acting as 
the prosecutor, judge, and jury. In three investigations my fellow 
crew members were called as Carrier witnesses, even though they 
were guilty of rule violations at the same test times, and my wit- 
nesses requested were refused to he made available by CSX. 

On January 18th, 2006, I sent CSX President Michael Ward an 
18-page letter about this harassment, copying other CSX execs, the 
FRA union officer, six Federal agencies, and three U.S. 
Congresspersons. On March 1st, CSX administered me 85 days of 
unpaid suspension, which was more discipline than our entire 100- 
man terminal had in a year. My four discipline cases were ap- 
pealed by the BLET, my regional officer and one Congressperson’s 
staff advised me that these actions by CSX toward an injured em- 
ployee were unethical, unlawful, and suggested I needed legal ad- 
vice. 

In July of 2006, I filed an extensive Federal Labor lawsuit 
against CSX based on discrimination, harassment, and intimida- 
tion of me because I was injured while working for them. In early 
August 2006, the UTU and BLET presidents wrote a joint letter to 
CSX President Ward about injured employee incidents where CSX 
used terms of the “CSX Action Plan.” This plan directs CSX ter- 
minal officers to name five BAD ACTORS in each location and all 
are to be targeted, stalked, and followed to find ways to terminate 
such persons. 

In early 2006, most employees were told, in face-to-face rule 
meetings required by CSX, that if you get hurt, we will fire you. 
I had been checked regularly by numerous doctors and it was dis- 
covered that I have four bulging upper back and neck discs, caus- 
ing my constant pain. After September 7th, 2006, I could no longer 
work based on my lack of ability to climb, sit extended times, or 
stand the whole body vibrations present while performing my engi- 
neer duties. I consulted my doctors and found that they are not op- 
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timistic about my injury improvement, so I filed for full railroad re- 
tirement disability, which was granted March 1st, of 2007. 

In December of 2006, I was ordered to a fifth investigation using 
my crew members again as witnesses, disregarding their guilt, 
which was a final step to terminate me only after I was injured, 
and it was postponed until I will ever be able to return to work. 
This treatment by CSX caused a mental strain based on my per- 
sonal disability, pain, and my employer attempting to paint a pic- 
ture of me to take me from excellent, long-term employee, who 
trained many new hires for CSX, to deserving termination only be- 
cause of my injury. 

Mrs. Napolitano. [Presiding] Mr. Cook, I hate to ask, but could 
you wrap it up, sir? 

Mr. Cook. Yes, I am. 

I started in September of 2006 with psychiatric counseling and 
meds which continue to date to be able to cope with such treat- 
ment. The CSX Action Plan and their clear actions against me 
show that CSX intends to terminate any employee who reports an 
injury using manipulated, false test records, threats, harassment, 
and/or discrimination. 

All railroad workers hope this hearing and future legislation 
based on clear facts you are presented show that we are bullied in 
our workplace by officers in a transparent effort to intimidate em- 
ployees from reporting injuries or face termination. The U.S. work- 
ers deserve to be treated with dignity and respect in their work- 
place. This Nation’s railroad companies should continue to educate 
employees to improve safety, but by intimidating employees 
through any means is unacceptable to create misleading and faulty 
safety records. 

Thank you. 

Mrs. Napolitano. Thank you for your testimony, sir. 

Mr. Gregory Haskin? 

Mr. Haskin. Good afternoon. Chairwoman Napolitano and Mem- 
bers of the Committee. My name is Greg Haskin and I would like 
to thank you for the opportunity to testify today at this important 
hearing. I felt immediate impact of the failed railroad industry in- 
jury policies and hope this hearing can bring to light the abuses 
perpetrated by the railroads. 

November 5th, 2001 started out as a normal workday for me. 
Less than two hours later, my life as I knew it would change for- 
ever. As a young boy, I was a typical kid, fascinated by trains. My 
grandfather worked for 27 years for the Union Pacific and my fa- 
ther 43 years. I couldn’t wait for my chance to do what I was born 
to do. In 1997, I was finally hired into train service on the Union 
Pacific Railroad. 

That dream was cut short at the age of 28 and became a night- 
mare that I may never awaken from. I was truck in the head by 
a piece of steel projecting from a rail car. I would later find out 
that this bar had been broken for more than three weeks prior to 
the accident, but the company needed the car to lay rail in the yard 
and couldn’t afford to take it out of service. 

When I came to, I was laying face down on the car in my own 
blood and wasn’t sure what had happened. Minutes later. Union 
Pacific management was on scene and my lesson in harassment 
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and intimidation was just beginning. I was on scene for two hours 
while management decided what to do with me. No call to 911 was 
ever made. No one stepped up to take me to an emergency room. 
No one with medical knowledge was ever brought to the scene. 
They just sat back, hoping and waiting to see if my head would 
eventually quit bleeding. 

Finally, after two hours, I was told that I would be taken for 
medical attention. Instead of taking me to the nearest emergency 
room, the director of operations drove me 30 minutes to a clinic lo- 
cated less than a quarter mile behind Union Pacific’s Central Re- 
gional Headquarters. I was injured in Kansas, but this clinic was 
in Missouri. 

On our way there, we passed four major hospitals. I entered the 
clinic soaked in blood with the manager by my side. A nurse be- 
hind the desk rushed to me with a towel to help control the bleed- 
ing. She informed the manager that the clinic didn’t handle inju- 
ries this serious. He replied that a UP nurse had called ahead and 
was told the doctor on call would handle it. 

A doctor entered the room within minutes only to be told by this 
same manager he was not the doctor we were here to see. The doc- 
tor, stunned and amazed, turned around and left the room. 

About 15 minutes later, that doctor entered the room. After quick 
examination, he told me I would need staples to close the wound 
and to talk with the manager about what I wanted to do. The man- 
ager stated if I received staples, my injury would turn into an FRA 
reportable accident, which would follow me for the rest of my rail- 
road career and that I would have no chance of promotion and it 
could ultimately cost me my job. I was scared to death. I was doing 
the job I was born to do and here I was about to lose it all. 

I chose not to have the staples. The doctor told me he could pre- 
scribe something, but it would be the same as taking four 200 mil- 
ligram Tylenol, that I probably had at home. The nurse then in- 
formed the doctor that I had not had a tetanus shot in over 10 
years. The doctor informed the director and myself that they would 
love to give me a tetanus shot, but they were all out of it because 
of 9/11. 

I didn’t know it at the time, but if the doctor would have pre- 
scribed the 800 milligram Tylenol or given me a tetanus shot, my 
injury would have become reportable to the FRA. I now know why 
he was so reluctant to do either. 

I left with a bandage on my head, resigned to live with the pain 
until I could get home and take some Tylenol. I was driven the 30 
miles back to the yard in Kansas, to my vehicle, and I drove myself 
30 minutes to my home, which I barely remember doing. 

I got home at about 5 p.m., almost eight hours after the accident, 
and I took four 200 milligram Tylenol, as directed, and went and 
laid down. I woke up at 9 a.m. the next day., 17 hours later. My 
head was pounding, I was nauseous, and the sheets were a bloody 
mess. I took more Tylenol and vomited throughout the day. My 
mother became worried about me and called my sister, who is a 
neurological ICU nurse at St. Luke’s in Kansas City. When she 
came to check on me and heard about my symptoms, she called a 
friend of hers who is a neurological surgeon at St. Luke’s, and after 
hearing the symptoms, told her to get me there immediately. I was 
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diagnosed with post-concussive syndrome and referred to a neurolo- 
gist. The emergency room doctor told me I was lucky to awaken 
after being asleep all that time. 

When UP learned that I went to the emergency room, they 
changed my work status to OS, short for other service, saying I 
was in training. I spent the next month at home in bed on narcotic 
pain medications to try and control the headaches, and was shown 
as OS the entire time, meaning that the UP did not have to report 
my injury to the FRA because I had lost no time from work, accord- 
ing to UP’s records. 

I then returned to work, continued to work with the railroad’s 
approval for over two years, while still undergoing treatment for 
the headaches. In December of 2003, UP told me I could no longer 
work while taking the narcotic pain medications unless one of my 
treating physicians would put it in writing I was safe to perform 
my duties. I was devastated, to say the least. I went to all my doc- 
tors, pleading for a written statement that I was safe to work, but 
all the begging in the world could not persuade them. 

From my injury in 2001 until 2004, I underwent seven surgical 
procedures on my head and neck trying to alleviate the headaches 
so I could keep what I thought was the best job in the world. My 
last surgery was one last attempt to stop the pain. In this surgery, 
a probe was heated to 178 degrees and placed on three separate 
nerves in my neck. Each nerve was burned for 60 seconds. No an- 
esthesia could be given, as the doctors needed to make sure they 
were not burning the wrong nerves. The only way to describe this 
pain is to place your hand on a stove top on high and leave it there 
until you can no longer feel your hand. I still battle headaches 
every day. I have lost every ounce of pride I once had and deal with 
impotency and depression that no 34 year old man should ever 
have to go through. 

There will be more stories like mine as long as railroads are al- 
lowed to harass and intimidate employees, as is current practice. 
The current reporting procedures give incentive to the railroads to 
keep an accident from becoming FRA-reportable. I do not know if 
those first 48 hours prior to my laying in the emergency room 
would have made a difference in my health today, but I do know 
if every injury, no matter what type of medical treatments are in- 
volved, had to be reported to the FRA, workers like me would be 
treated by emergency room doctors that are trained to treat trau- 
matic injuries like mine. In my case, the doctor that first treated 
me at the clinic behind UP Headquarter was a retired ophthalmol- 
ogist. That is right, an eye doctor. 

The UP records show my accident never became an FRA report- 
able. The director of operations that handled me that day has since 
been promoted twice since my injury and is currently a super- 
intendent. 

To finish up, I only wish that — I am sorry. Excuse me. I am al- 
most done. 

I have not worked for the Union Pacific since December 1st, 
2003, but to this day the Union Pacific still shows I have never lost 
a day because of my injury. The most ironic thing about my acci- 
dent is that, according to the Union Pacific records, I never even 
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worked on November 5th, 2001. That was the day that I was in- 
jured. If only it was that easy to erase my headaches. 

Thank you for the opportunity to address you here today. 

Mrs. Napolitano. Thank you, Mr. Haskin. 

Mr. Timothy Knisely. 

Mr. Knisely. Thank you, ma’am. Good afternoon. Chairman and 
Ranking Members of the Committee. My name is Timothy Knisely. 
I used to be a conductor for the Norfolk Southern Railroad. I hired 
out in October 1974, at the age of 20. In 2001, I was injured in the 
course of my duties. 

On the evening of March 9th, 2001, I reported to work as usual. 
I was required by the Norfolk Southern to take a train from our 
Homestead Yard in Oregon, Ohio to CSX’s Stanley Yard in 
Walbridge, Ohio to pick up a number of rail cars and bring them 
back to Homestead Yard. After arriving at the CSX Yard, I went 
to disconnect the air hose from the set of rail cars. The brass fitting 
on the air hose fractured because of metal fatigue and old age. 

When this happened, the air hose, being under approximately 80 
pounds of pressure, began to whip around in the air much like a 
fire hose, and with its fcass fitting on its end. The hose struck me, 
knocking me all around. It repeatedly hit me in my legs, back, 
chest, and head. Each time I tried to get up off the ground, it 
would knock me back down. This lasted for about one minute. It 
finally stopped when the hose got caught underneath one of the 
cars and permitted me to get on my feet as best I could. I knew 
I was seriously injured and called for help. 

The Norfolk Southern trainmaster came to the site to investigate 
the incident. He transported me to the local hospital that the rail- 
road uses. The trainmaster attempted to persuade me not to report 
my injury. When I refused his coercion and reported the injury, the 
next day I was charged with making a false injury report. The 
trainmaster did acknowledge that I in fact was struck in my legs, 
back, and chest, but claimed, because he could not see any injury 
on my head, that, therefore, I must have lied about being struck 
in the head. After 27 years of dedicated and loyal service to the 
railroad, I was subsequently charged with lying about being struck 
in the head and eventually fired. This charge happened solely be- 
cause I dared to report my injury. 

The day after the incident, the trainmaster, with others, went 
back out to the CSX yard to videotape a re-enactment in order to 
prove at my hearing that I could not have been struck in the head 
by the hose, to show that it could not go that high so as to support 
my firing. Unbeknownst to me, the videotape was altered and those 
portions that showed that the hose would in fact go even higher 
than my head, were removed from the videotape. The railroad con- 
tended that the hose would only go five to ten inches off the 
ground. The railroad proceeded to have their hearing and fired me 
after 27 years of service, allegedly not because of the incident and 
not because I claimed to be hit on other places on my body, but 
simply because I claimed I was hit on the head. 

The truth was that they fired me because I chose to report my 
injury and the claim that I was not struck in the head was simply 
the best they could come up with. The railroad fired me even after 
I submitted voluminous pages of medical documentation specific to 
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my head injury. The medical reports included the emergency room 
treatment of the day of the injury and the immediate months 
thereafter, not the least of which was extensive examination right 
here with doctors from George Washington University School of 
Medicine. 

The railroad chose to ignore hoth my statement and the volumes 
of medical proof of severe head injury. Nevertheless, I remained 
permanently fired not because of my work that night, nor because 
of my injuries, but solely because I chose to report my injuries. 

During the civil FELA litigation that followed, the railroad was 
required to produce that videotape. It was then that it was discov- 
ered that the videotape had been tampered with and a portion out 
of the middle of the tape, which proved that the hose under these 
circumstances would fly in the air up to 9 feet or more, was taken 
out. When this was brought to the attention of the court, the rail- 
road acknowledge and admitted in court to the tampering of the 
videotape. The court made a finding that “a videotape recreating 
an equipment malfunction which was videotaped by Defendant 
Norfolk Southern and produced during the course of discovery in 
this case was deliberately and intentionally changed for the pur- 
pose of deception before it was provided to Plaintiff. 

Of particular concern to the court was the fact that the Defend- 
ant Railroad edited a significant portion from the videotape which 
helped substantiate the type of injuries Plaintiff received on March 
9th, 2001 by the malfunctioning and defective equipment, and 
which controverts the basis upon which Defendant Norfolk South- 
ern terminated Plaintiffs employment.” 

It was my belief then, and it remains my belief today, that I was 
charged and fired for daring to make an injury report so as to be 
made an example of and so that others in the future would think 
twice before filing a Federal Railroad Administration required in- 
jury report. 

I am aware of other colleagues of mine at the same yard — Arthur 
Richter, Michael Linkenbach, Susan Sheidler, and others — who 
have been similarly charged for allegedly filing false injury reports 
within days or hours of such reporting of their injuries. It is my 
belief, as well as the belief of others, that the purpose of such 
firings is to maintain a chilling effect throughout the Toledo area 
on the abilities and initiative of other injured people who might 
dare to report their injuries as required by the FRA. 

Thank you all for taking the time to listen to me today. 

Mrs. Napolitano. Thank you for your testimony, sir. 

Mr. Charles Ehlenfeldt? 

Mr. Ehlenfeldt. Yes, Ehlenfeldt. Good morning. I am a former 
employee of the Burlington Northern Santa Fe. On August 1st, 
2002, while operating a poorly maintained switch, I was injured. 
Since the accident, I have had two major back fusion surgeries. 

Despite this, the BNSF reported the cause of my injury to the 
FRA as a human factor. They blamed me for the injury. In my 
opinion, the BNSF did not accurately report my injury to the FRA. 
From the date of incident, I have been harassed, intimidated and 
treated unfairly by the railroad. 

I was called into the supervisor’s office almost immediately after 
the incident. Both the superintendent and train master were in the 
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office. I had no union representation or even a neutral person with 
me at that time. The two officials closed the door and drilled me 
with questions. 

The BNSF used my injury to fire me. When I called BNSF and 
told them I could not work due to my back injury, the Burlington 
Northern Santa Fe would not allow that. I had to lay off sick rath- 
er than lay off due to my on the job injury. 

This counted against me in BNSF’s attendance policy. I was 
eventually to attend an investigation where they alleged I violated 
the policy. I had an on the job injury, and the BNSF was going to 
punish me for that. The worst form of harassment and intimidation 
came when the BNSF terminated me. 

On January 6th, 2006, while working on a train, I heated a can 
of soup in a sidewall heater. Engineers and trainmen do this be- 
cause BNSF does not provide any way to heat food on a train. We 
often work 12 hours a day and sometimes must remain on the 
train for up to several hours more without access to food. When I 
opened the can of soup, it splashed on my face and burned it. 

I reported this incident to the BNSF as I was required to do. The 
BNSF then forced me to attend an investigation concerning this in- 
cident. Prior to the investigation, I gave the railroad a doctor’s note 
that I was unable to work due to my back injury. I was perma- 
nently terminated after this investigation. 

In the investigation, Randy Cartwright, Road Foreman, a Bur- 
lington Northern Santa Fe official admitted that it was common 
practice to heat food on locomotive equipment including sidewall 
heaters. Mr. Cartwright had been with the railroad since 1969, and 
he himself had used locomotive equipment to heat food. To my 
knowledge, he was never investigated by the railroad. 

He also testified that he knew that other people had used the 
sidewall heater to heat food in the past. Despite the railroad’s 
knowledge of this common practice, there was no rule against it. 
In his deposition, Mr. Cartwright was unable to explain, in his po- 
sition as a railroad official, why I was fired and he was not when 
we both had engaged in the same common practice. 

I believe the facts of my case show that the Burlington Northern 
Santa Fe harassed and intimidated me because I was involved in 
an FRA reportable injury. 

In a time when I was physically hurting — I had two major back 
fusion surgeries and was in significant pain — the Burlington North- 
ern Santa Fe made the conscious decision to kick me while I was 
down. They cut my healthcare insurance during the time I was 
scheduled to have my second major back surgery and, while in the 
hospital, they had my car towed. 

They brought trumped-up charges against me on two occasions 
and assessed discipline both times. The second trumped-up charge 
resulted in permanent dismissal. The only difference between my 
case and the numerous other employees that have done the same 
thing, including company officials, is that I had an FRA reportable 
injury. 

The pain I have endured through 13 hours of surgery and the 
long months of recovery pales in comparison to the emotional pain 
and financial stress that Burlington Northern Santa Fe has put on 
me and my family. 
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Members of this Committee, thank you for listening to my story 
and taking on the issue of railroad harassment and intimidation. 
Individual employees, such as all of us here and many who are too 
scared to say, are not any match for the large railroad corporations, 
such as the BNSF. I believe we need Congressional action to solve 
this serious injustice. 

Thank you. 

Mrs. Napolitano. Thank you, sir, for your testimony, and 
thanks to all of you for being here. 

Unfortunately, we are going to be recessing for about an hour 
until after the vote. We are currently just about ready to go for an- 
other vote, and I have been instructed to please ask for the recess 
for one hour. 

So, again, thank you so very much and please stand by. 

[Recess.] 

Mr. Oberstar. [Presiding.] The Committee will resume its sit- 
ting with, again, apologies to all, especially witnesses who have 
traveled a long distance to be here for this hearing and expected 
to be heard and to be heard in their entirety. 

None of us could anticipate all the procedural motions that were 
offered on the House floor throughout the morning and into the 
early afternoon and the consequential votes that occurred because 
of those procedural motions. But I think my message from the floor 
from both sides of the aisle — I think Mr. Buchanan can confirm — 
is that we are safe for at least the next hour and a half. 

Mr. Jungbauer, Mr. Brunkenhoefer, very powerful, compelling 
testimony, Mr. Tolman, Mr. Cook, each of our individual accident 
victims who told their stories in very compelling ways, I thank you 
for your testimony. Thank you for having the honesty, integrity 
and courage to come forward and express your particular case. 

The purpose of this hearing is to give voice to those who have 
not been heard to an issue that has not be aired publicly in the 
hearing process and to seek redress. 

Mr. Jungbauer, you have had a lot of experience in the court- 
room, experience intimately engaged with the experiences of indi- 
vidual railroad workers. Why do you believe railroads systemati- 
cally underreport accident and injury? 

Mr. Jungbauer. Mr. Chairman, I believe, after studying this for 
quite a number of years, that there are programs that most car- 
riers have that provide a financial incentive to middle managers 
and first line supervisors which, as I tried to say earlier, can cause 
even good people to turn bad. If it is a matter of whether or not 
they get a bonus or part of a bonus or promotion, people will start 
to put pressure on the injured people. 

I think that is what has gone wrong because I have done this 
long enough that at the beginning of my career I didn’t see this 
type of harassment. This is a much more recent thing that has got- 
ten worse. Since about 1992 is about the best I can put a timetable 
on it, that it has really gotten worse since about then, major 
changes. 

Some of the other witnesses had said that the FELA is com- 
bative. I have had wonderful relationships with some major rail 
carriers where we did everything on a handshake, but things have 
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changed. It is not just because of the FELA. It is because of other 
things that I can’t fully put a finger on. 

But in trying to think, to give advice to this panel, to this group, 
I think if we could convince railroads to get rid of the financial in- 
centives to middle management and first line supervisors, that 
would go a long way to being able to protect our workers with the 
new legislation that has come forward and the legislation recently 
passed by the House. 

Mr. Oberstar. I am a little reluctant to raise it, but that is the 
Harriman Award because it was started for a laudable purpose to 
reward and recognize railroads that have excellent operating prac- 
tices and injury-free and accident-free practices. It has been alleged 
that in the rush and the pressure to win the Harriman Award that 
railroads are repressing adverse information. 

Mr. JuNGBAUER. I believe that to be the case. 

Mr. Oberstar. Mr. Brunkenhoefer, you said that 80 percent of 
injuries are settled within the company or railroad. 

Mr. Brunkenhoefer. Yes, and Mr. Jungbauer corrected me. He 
says it is 90 percent. He said it was 90 percent. 

Mr. Oberstar. Ninety percent. 

Mr. Brunkenhoefer. A significant number are settled between 
the employee and the representative of the employer. 

Mr. Oberstar. Only 1 percent of cases go to trial. 

Mr. Brunkenhoefer. That is my understanding. 

Mr. Oberstar. How many cases does that represent? One per- 
cent is how many? 

Mr. Brunkenhoefer. I have absolutely no idea how many FELA 
cases are filed. 

Mr. Oberstar. Mr. Jungbauer, do you have any idea? 

Mr. Jungbauer. In my firm, if I try, we have similar statistics. 
We have to work the cases right up to trial, and that is a difference 
by the way. In the old days, there was not so much friction between 
the railroads and us. We could settle cases early which saved 
money for everyone, but now because of certain polices in claims 
departments where the operating people are having something to 
say as well as claims on whether or not a case can settle, that is 
what I believe is driving things right down the courthouse steps 
also. 

But I do believe, Mr. Chairman, it is a very small number that 
actually go to trial. Many, many cases go right to the courthouse 
steps, which is too bad. 

Mr. Oberstar. Mr. Tolman, do you have any way of knowing 
how many injuries are never reported? 

It is hard to prove a negative, but how many are not reported? 

Mr. Tolman. No, I mean we don’t have the statistics. I mean I 
think the credible witnesses on my left did a brilliant job pre- 
senting what is happening in the industry, and it is unfortunate 
that it shouldn’t be happening like that. 

The GAO did the study on those numbers that were presented 
today, 90 percent resolved before it got to court, 1 percent that did 
go to court, and we don’t have the numbers even on how many or 
what they were actually looking at. 

Mr. Brunkenhoefer. If I can interrupt, we have had regional 
meetings of where we will have 700 to 1,000 members, and I have 
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said, anybody who believes that they will be injured and not be 
fired that works for a railroad, would you stand up? It doesn’t hap- 
pen. So the perception among railroaders is if you have a report- 
able accident, you at least expect to be fired. 

Mr. Oberstar. Well, management obviously has the responsi- 
bility to distinguish among various kinds of behavior, to identify 
unsafe behavior and safe behavior, and to educate employees, work 
with employees on safe practices. 

Mr. Cook, are you aware of such practices within the railroad 
sectors? Do they have programs for employees on how to operate 
this, that or the other piece of equipment safely and conduct them- 
selves safely? 

Mr. Cook. Yes, sir. In all my years with the railroad, the number 
one priority was always safety. In the last few years, as a past 
union representative is when I started seeing this trend to where 
they started disciplining people vigorously because of any injuries, 
but they have had safety programs for years and made them their 
number one priority. 

Mr. Oberstar. When Mr. Tolman says in the old days or Mr. 
Jungbauer, he means prior to 1992? 

Mr. Cook. Yes, sir, that is right. 

Mr. Oberstar. What caused this sort of demarcation point? 
What happened from 1992 on to change practices? 

Mr. Cook. I don’t really have a credible answer for you. All I 
know is what I have seen. I had never been injured in my career, 
so I didn’t have to face it, but I did represent a lot of members who 
were injured and none of them, up until the last few years, were 
targeted, stalked or intimidated until they were fired. That was 
their intent they have started in the last few years. 

Mr. Oberstar. Now Mr. Haskin and Mr. Knisely and Mr. 
Ehlenfeldt, the Federal Employers Liability Act, FELA as it is pop- 
ularly known, enacted in 1908 was enacted at a time when rail- 
roading was the largest or one of the two or three largest employ- 
ers in the Country. Railroading was the preeminent industrial ac- 
tivity. 

A job on the railroad was highly sought after, a very good paying 
job, better than working in the steel mills and, for a good many 
Americans, better than working on the farm. They went to work for 
the railroad. 

Railroads have, from time to time and I know in the last, oh, 
eight or ten years, suggested that these problems could be cor- 
rected. These problems of reporting and of assigning points and all 
could be corrected if FELA could be amended or rescinded, repealed 
and a worker’s comp type program substituted forward. What 
would you think about that? 

Mr. Haskin. Mr. Chairman, in regards to my case, I have had 
a lot of time in the last six years since I was injured. Every day, 
four or five times a day, I am reminded that I got hurt, and so it 
is emotional at times for me to talk about it. It is something that 
I am very passionate about, that I would love to, if I can just make 
a difference and keep it from happening for one other person, then 
being here today or anything that I do is worthwhile. 

I truly believe that, without FELA, the day that I was injured, 
who knows? I might not even be here today to talk about it because 
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I truly believe that once Claims showed up on the scene and took 
over the case, that that was the whole reason for we need to do 
something with him because his head hasn’t quit bleeding. 

I think, without FELA, it will be a graveyard in the railroad 
yards. I think there will be injuries, deaths, and I think the statis- 
tics will go straight through the roof when they are actually re- 
ported. 

Mr. Oberstar. Thank you. 

Mr. Knisely? 

Mr. Knisely. Yes, sir, Mr. Chairman, I believe that we really 
need FELA desperately because as I believe it is one of the only 
programs that the railroad pays attention to when workers are in- 
jured. If we were going to go to workman’s compensation, I believe 
there would be caps on what the workers would be allowed to get 
as far as being compensated for lost arms, legs, catastrophic inju- 
ries. 

I just believe that the railroads pay much more attention to 
FELA, and the actual employees have much better ability and pro- 
tection because the railroad does have to pay attention to FELA. 
So, therefore, I believe it is much more important to have that than 
workman’s compensation which I think could become corrupt easier 
than the FELA system. 

Mr. Oberstar. Thank you. 

Mr. Ehlenfeldt? 

Mr. Ehlenfeldt. Yes, sir, I believe the reason they have FELA, 
especially in the rail industry, is when an accident does occur, a 
lot of them are pretty serious since the heavy equipment. When 
you do get hurt, you are probably going to have a good likelihood 
of getting hurt bad. I just feel that I guess I have to ask a question. 
Why would the difference between FELA and the labor act that 
they would like it to go to? Why would that matter of it being treat- 
ing people like human beings? 

If somebody was hurt, why should it matter if they are subject 
to FELA or subject to State industrial tax or State industrial? Why 
would that matter? 

Why would this man have to sit there? He is lucky he is not dead 
for getting hit in the head and Mr. Haskin. 

I don’t really see why should that cause somebody to act like a 
decent human being to take care of somebody that is hurt? 

I don’t really understand the reason why they would want to get. 
Why would they want to get rid of it if everything is cool, if every- 
thing is okay? I don’t really see what. That is our only protection 
is the way I see it. 

Mr. Oberstar. Thank you. 

Mr. Buchanan. 

Mr. Buchanan. Thank you, Mr. Chairman. 

I want to thank all our panelists today for coming in. 

I am a guy that has been in business for myself for 30 years, and 
I have had my fair share of issues over the years, but primarily it 
has been the workman’s comp field. So this is something new for 
me today as I have to try to understand it. 

Let me just ask you. You had mentioned, Mr. Jungbauer, the 
thing about 1 percent go to trial. That doesn’t unreasonable. Are 
you saying that is high, low? You made that comment. 
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Mr. JuNGBAUER. The reason I make the comment is if some peo- 
ple that are tort reform advocates say that civil cases such as 
FELA clog up the court systems. The fact is they don’t. The fact 
is that business litigation clogs up the court systems a lot more 
than civil cases do. So it is not a strain on the court system. 

As far as statistics that tort reformers might want to say that, 
oh, there is so much spent on this and that, if railroads would just 
be safe, carriers would be safe early, they could put lawyers out of 
business. Put me out of business. I don’t need to be here. I can find 
something else to do. Just be safe. 

Mr. Buchanan. I am the first one. I have had a lot of employees, 
and if we have someone that gets hurt, we are motivated to make 
sure they get back. We take care of them, do the right thing. I 
would think the railroads have that mind set. I don’t see why they 
wouldn’t want to deal with that in a positive way, but maybe I am 
wrong on that. 

But I can tell you that the proliferation, at least in the State of 
Florida, with trial lawyers has been enormous. It has put a lot of 
small businesses out of business. I was Chairman of the State 
Chamber two years ago, and we represent 137,000 businesses. But 
I can tell you a lot of lawyers in my case have created a lot of 
value, but it just seems like there is a lot of issues that sometimes 
get abused, not many but some. 

I was just trying to get back to the 1 percent comment you made. 
I think in the system that doesn’t seem because you are not always 
in workman’s comp either able to resolve all those issues all the 
time. One percent seems kind of normal or low. I don’t know if that 
is. I was only trying to get my understanding. 

Mr. JuNGBAUER. I think it is a low number. If 50 percent were 
going to trial, we would really be clogging up the court system. The 
fact is most cases can be settled. As I testified to earlier, if we can 
get claims people that will actually talk to us, we can settle cases 
early. 

In the old days, like at Burlington Northern, there was a guy 
Jack Lambrick, one of the best guys around. The biggest case I 
ever settled, I settled with him in 15 minutes because we had a 
trust with each other. 

Sioux Line, Chuck Nelson was one of the best in the Country. If 
I even made a flinch with my eyebrow, it could cost me money. He 
could read me so well. 

Those were good, honorable, wonderful people. If we can get back 
to that type of relationship of trust, lawyers can still represent 
their clients. 

The best thing is injured people won’t go to lawyers if they have 
a trust relationship with their carrier, with their employer. So if 
I was the employer and wanted to put lawyers out of business, I 
would just treat my employees better. 

Mr. Buchanan. Well, I think that should be the mind set, and 
that is what we have tried to do is do everything we can. 

As I was in the automotive retailing business part of my career, 
we had a lot of people dealing with the equipment and automobiles. 
So, safety and putting a lot of emphasis on that because we 
couldn’t afford to have our people be out of work, and so we would 
try to deal with it as aggressively as we could. 
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Mr. Cook, let me just ask you in terms of your experience, what 
happens when someone gets hurt with the company you are with? 
How do they deal with it? 

What happens? What do you do when someone gets hurt? 

Mr. Cook. Mr. Buchanan, in my case, I reported to my imme- 
diate supervisor. They took me to the nearest local hospital, major 
hospital in Orlando. I sat in a wheelchair for nine hours. I had my 
vitals taken twice. 

About six hours prior to the nine hours expiring, we were told 
that I would be five or six hours being seen, and I told the super- 
visors after nine hours and twenty-one and a half hours on duty, 
if my back wasn’t hurting from my injury, it was now hurting in 
addition because of sitting in this wheelchair. 

So this is what happens. I could have been taken to another hos- 
pital, but instead we stayed in that one place which was a major 
hospital in Orlando. 

It was after that, that weekend, I was on my off days. They had 
told me to take an extra day off when I was due back to work to 
see how my back was doing, to attend a safety seminar which I did. 

When I tried to return to work the next three days is when I was 
besieged by these test teams who were ordered to do whatever they 
could to fail me to make me appear to be a person that was an ex- 
cellent employee by record to a lousy employee within a matter of 
three days. That is what happened. 

Mr. Buchanan. You were working with CSX, is that it? 

What do you think? Why are they motivated? Why is the com- 
pany motivated to do that in your opinion? 

Mr. Cook. In my opinion, we found out later what it was. It was 
what is called the action plan. They are ordered, the CSX officers, 
to label five bad actors in each terminal. 

You generally will not know, and I didn’t know that I happened 
to be on that list, but the only reason I was on the list was because 
I got injured. It was the first one in my career. I did everything 
to avoid it. 

But their orders are to increase the FRA testing, which is not 
meant to be disciplinary, and use it as a disciplinary tool in an ef- 
fort to terminate you. That is going to be the final step. 

Mr. Buchanan. In your case, you are a good employee. Why 
would the company be motivated to do that? 

I am just trying to understand, myself. If I have a good em- 
ployee, and I have had employees for 30 years that I have dealt 
with. If I have a good employee that is productive, I don’t under- 
stand why it is in the company’s best interest to terminate you and 
not get you back to work right away. 

Mr. Cook. Well, I agree with you, but in reality what they have 
done with this action plan and this point system or whatever you 
may want to call it, they have a created a method so that to termi- 
nate a person that is injured will send a message to following em- 
ployees: Don’t report that injury unless you want to have the same 
thing happen to you. 

Mr. Buchanan. Mr. Haskin, what is the procedure with your 
company if you get hurt? Do you feel like they have the employees’ 
best interest in terms of safety and your health? 



57 


I know you had a pretty tough incident, hut I was just curious 
about from your standpoint. 

Mr. Haskin. You know with having a father and a grandfather 
that worked for the Union Pacific for over 70 plus years combined 
or 80 plus years combined, when I was a young boy, I thought they 
did. I really grew up that way and thought it was a great place to 
work and felt the same way when I hired out. It shortly changed 
thereafter where I kind of saw how the changes were, the dis- 
cipline, the intimidation when it came to injuries. 

Union Pacific, constantly on their web site, or they at least did 
when I was working — I assume they still do — would track FRA re- 
portable injuries on the front page for each region. In my case, 
Kansas City was at the top of that list or was probably a number 
one when I was injured. 

You might say, well, what is big about an award? Well, these 
managers, the manager that handled me that day that I was in- 
jured has since been promoted twice and is now superintendent of 
a major city or major region. I think it is incentive to them. 

Obviously, we don’t know any financial or have any facts of fi- 
nancial gains for them but as far as promotions, I think my case 
speaks for itself, that this manager went right up the ladder. He 
had a pretty well stalled career for six or seven years prior to my 
incident and since then has been promoted to superintendent. 

I think it sends a sign to other managers that you be tough be- 
cause in my case I know for a fact that how they treated me kept 
at least five to ten other people that had minor, smaller injuries 
than I did from reporting it because they were scared to death that 
they were going to be terminated. They would rather not report a 
sprained ankle or what have you because they didn’t want to lose 
their job over it. 

Mr. Buchanan. So what you are saying is if someone had a 
minor injury that got reported, they would be terminated. Is that 
what you are saying at this company? 

Mr. Haskin. One hundred percent. I was also in 2003, and I will 
make this quick. In 2003, I became after the railroad told me. After 
they let me work for two years on a narcotic pain medication, they 
told me that I could no longer work. I became. I wanted to be ac- 
tive, and I wanted to do something about it because I knew that 
they couldn’t intimidate me financially because they already told 
me I couldn’t work. 

They couldn’t hurt me any worse than they already had with the 
headaches and everything else physically that I went through every 
day. So I decided that I was going to be somebody that they 
couldn’t intimidate. 

I personally watched the same little business and industry clinic 
that employees were taken to with the doctor, the specific doctor 
that they wanted to see. I watched that to where injuries weren’t 
reported. They might fill out an accident report, and it is the same 
as I did. 

I filled out an accident report, but the manager specifically said 
we are going to put this down as first aid. I was given first aid the 
day that I was injured. Okay, so it is not a reportable injury to the 
FRA if it is first aid. That is why none of the medication was pre- 
scribed to me. 
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But one of my first cases that I had as a local chairman was an 
employee that sprained his ankle in the Kansas City yard, and he 
called me and said I sprained my ankle. I was like, well, you need 
to fill out an accident report. They have already told me they are 
going to fire me or they are going to have an investigation if I fill 
out this report. Anyway, I was like, so we talked. 

Long story short, they had him come to work for three days, and 
he sat in the crew room while they called another employee to work 
his joh and that way it didn’t have to turn into an FRA reportable 
injury. He got paid by sitting on a couch in the break room for 
three days, three tours of duty, just so they would not have to re- 
port it to the FRA. 

Mr. Buchanan. That is unbelievable. 

Mr. Knisely, let me ask you, in your incident, did you receive 
prompt medical attention on behalf of the company or what hap- 
pened there? 

Mr. Knisely. Excuse me. Yes, sir, I did receive prompt medical 
attention. I was taken to the hospital that the railroad normally 
takes their employees when there is any kind of an incident. Like 
I say, they tried to coerce me not to make out a medical accident 
report which is required by the FRA to do. 

When I told them that, yes, in fact, I needed to go to the hospital, 
they did in fact take me. However, after I reported my injuries, 
even though they had records, they wanted to make an example 
out of me to send a chilling effect to any other employee that heard 
that I was injured so that they would keep them from reporting in- 
juries which are required by the FRA to report. 

Mr. Buchanan. How did they coerce you? 

You said they coerced you. What do you mean by that? What did 
they do? 

Mr. Knisely. Saying things like: Oh, well, you don’t feel that 
bad, do you? Gee, it was night time. Let me look. Oh, I don’t see. 
I don’t see any blood coming out of your head. There is no way that 
you could have been hit. Well, let’s just do this as a precaution. 

I was limping on one leg. I still had a lot of adrenaline going 
through my system and all the bruises hadn’t come to the surface 
yet. 

But that was their form of saying, well, gee, you don’t really, this 
isn’t really that bad or anything. So that was the way that they 
went about handling that situation at the scene of the accident. 

Mr. Buchanan. Thank you. 

Mr. Ehlenfeldt, what is the safety policy in your situation with 
the company? What was involved there? 

Mr. Ehleneeldt. The safety? 

Mr. Buchanan. When you had your incidents, how did the com- 
pany respond? 

Mr. Ehleneeldt. Well, they basically put me on trial inside the 
office, trying to tell me that, just asking me questions on what hap- 
pened, and then they tried to tell me how it could possibly happen. 

Basically, the crew that was with me, the engineer, he had over 
30. Maybe he had even 40 years experience, and the brakeman 
that was with me on that job was probably about the same amount 
of seniority. Both of them, I wasn’t going to turn in the injury be- 
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cause I was too scared to turn it in, but they could see that I was 
in pretty bad shape. 

So I had to drive about an hour because we were working at a 
remote location. When I told the superintendent there, the way he 
handled it was to drill me with questions about what happened, 
why did this happen, where did it happen, and tried to basically. 

They offered to take me to the doctor’s office, but I thought that 
I had just strained myself and figured I would be able to feel better 
if I just was able to lay down for a day or so. 

They called me and asked me more questions on not really how 
I was feeling or anything but of what happened, how I could pos- 
sibly get hurt. 

When I finally found out that I really had severe problems, then 
when I returned to work for light duty, the local supervisors there 
would pull me aside and ask me why, different questions about 
why it was taking me so long to come back to work, when my next 
appointments were, why I would take so long to get certain ap- 
pointments with a specialized surgeon, when my specific appoint- 
ments were and why they had to be during time when I should be 
at light duty and why. It was just a big harassment about two or 
three times a week. 

I believe that if a guy gets hurt, from what I have been told by 
fellow employees, the railroad, the Burlington Northern anyway, 
they tried to assess any answer for an injury, that it is the employ- 
ee’s fault no matter what it is. 

A recent injury that happened at Hauser, Idaho, in the last year 
or so, a fellow was walking at night, fell in a hole, injured his 
ankle, and they brought him into the office and questioned him for 
two or three hours before they would let him get medical attention. 
By that time, they had filled the hole, took pictures of where sup- 
posedly he had fallen in this hole. That is just kind of the way. 
That is the way they treat you. 

Mr. Buchanan. Well, thank you for your testimony. I want to 
thank all the witnesses. 

That is it for me, Mr. Chairman. 

Mr. Oberstar. Thank you, Mr. Buchanan. 

Ms. Brown, the Subcommittee Chair. 

Ms. Brown of Florida. Thank you, Mr. Chairman. 

These are certainly some horror stories. I guess I want to start 
with you, Mr. Cook, but before that, I want to ask Mr. Haskin. 
When you had your accident, you indicated that you laid on the 
ground for two and a half hours and they didn’t take you to the 
hospital or anything? 

Mr. Haskin. Actually, there was a maintenance away truck that 
was within 100 yards of where I was injured, and they took me 
over there and laid me in the bed of the maintenance away truck 
for the two. It was two hours. 

Ms. Brown of Florida. Why didn’t you say something? 

You felt intimidated. I mean you were bleeding. You were in- 
jured. You needed medical attention. 

Mr. Haskin. Right. Well, at the time, I was asked that question. 
I know my dad asked me that question. 
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Ms. Brown of Florida. Your mama had to make sure you got 
some help the next day. I don’t understand why you didn’t speak 
up. Mayhe we can get to the root of this. 

Mr. Haskin. Right. When I was injured, and obviously when you 
only get five minutes, you can’t tell all the details. I could have 
went on for 15 and added a bunch more horror details in there, but 
I tried to bring out the most important things. 

When I was laying in the back of the maintenance away truck 
and, as I said, the director of operations was on scene within five 
minutes after this happened and walked over. Showed up and 
walked over to the car that I was injured on first. Looked at for 
I don’t know how long it was. I mean I was a little groggy and 
didn’t know how bad it was. Then came to me and says. 

Ms. Brown of Florida. You were bleeding? 

Mr. Haskin. I was bleeding, laying back, laying down there. 
They didn’t have any first aid equipment in the truck. The only 
thing they could find was a towel that the maintenance away em- 
ployee had in his front seat, and they applied that to my head. 

Ms. Brown of Florida. I understand that the company wasn’t 
responsible, but why did you not say, listen, take me to the doctor? 

Mr. Haskin. Yes, ma’am. 

Ms. Brown of Florida. You felt intimidated? 

Mr. Haskin. Well, the manager showed up and instead of saying, 
are you okay, the first thing he said was, how in the hell did this 
happen? 

Ms. Brown of Florida. Okay, and your response should have 
been: I need help. Take me to the hospital. 

Mr. Haskin. Right. 

Ms. Brown of Florida. I would have done it. 

Mr. Haskin. Absolutely. 

Ms. Brown of Florida. But you felt intimidated? 

Mr. Haskin. Absolutely. I knew that I had watched enough other 
people, employees that I knew, that when you get hurt on the 
Union Pacific, it is pretty well written law that you will have an 
investigation. No matter how the accident happened, you will have 
an investigation. 

I was scared. I was scared that I was going to lose my job. This 
is what I wanted to do since I was eight years old. 

Ms. Brown of Florida. Yes, sir, I understand that. 

Let me find out. There are four of you that testified. Can you 
give me a couple of things? 

Give me your status, where you are now. I think several of you 
said you got fired. Did you get reinstated? Did you get money? I 
mean did you get taken care of and how would you recommend 
that we improve the system? 

Then I have other questions for the other speakers, but we will 
start with you, Mr. Cook. 

Mr. Cook. Ms. Brown, my status is, in September of 2006, I 
could no longer physically work. I couldn’t climb, sit long hours or 
anything else that had to do with engineer duties which is what 
I had been doing for 36 years. 

I had to apply for railroad retirement disability. That is where 
I am. I continue to go to doctors and chiropractors. They are not 
optimistic that I am going to ever get any better. 
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I have exhausted all the medical changes I have. Not as serious 
as some of these guys are, but still I am not able to do my job be- 
cause of my injury. 

Ms. Brown of Florida. I understand that. So you are getting 
railroad retirement as we speak? 

Mr. Cook. Yes, ma’am. 

Ms. Brown of Florida. All right, and Mr. Haskin? 

Mr. Haskin. As I had said, December 1st, 2003, the railroad, the 
medical director sent me a letter stating that I had to have the doc- 
tors okay me to work or say that it was safe for me to work on that 
medication. None of them would. 

Ms. Brown of Florida. I applaud them too. If you weren’t eligi- 
ble, you should not be working. You should not have been working. 

Mr. Haskin. Absolutely, and in hindsight that was a lot of the 
questions of why the Union Pacific medical director okayed me for 
two years to work on narcotic pain medication. Obviously, I wasn’t 
going to pull myself out because this was what I wanted to do for- 
ever, and I truly believed in my own heart that I was safe to work. 

In hindsight, looking back into the picture, there were times that 
I know that I wasn’t attentive as I what I needed to be. So they 
told me that I couldn’t work anymore. 

I was still local chairman at the time and continued to be. I took 
the local chairman’s position after, in January of 2004, after they 
told me I couldn’t work. I needed to do something and continued 
to do that until 2005. 

In 2004, my case went to trial. Speaking of FELA, and I know 
that that has been or FELA has been brought up a lot. In my case 
and you have heard my testimony, and the railroad knows all these 
facts. They knew them all at the time. 

It was kind of ironic. In December of 2003, they finally took re- 
sponsibility that it was their fault to cause my injury, but for the 
two years prior to that, they denied it, completely denied it. 

My case went to trial in April of 2004. My attorney had been 
doing this for 27 years, and the day before trial he told me this is 
the first time I have never had not one nickel offered to settle this 
case, not one nickel. 

I had no choice but to go through, went in front of a jury and 
my peers, a 10 day trial. We put on 10 days worth of evidence. The 
railroad came back and put on 45 minutes worth, and the jury 
awarded me $3 million. 

Ms. Brown of Elorida. Okay. Mr. Knisely? 

Mr. Knisely. Yes, ma’am. I am sorry. Could you repeat the ques- 
tion, please? 

Ms. Brown of Elorida. What is your status now? 

Mr. Knisely. I am on occupational. 

Ms. Brown of Elorida. How can we improve the system? 

Mr. Knisely. How can I improve the system? 

Ms. Brown of Elorida. No. We, Members of Congress, what can 
we do? 

Mr. Knisely. Okay. Eirst of all, I would say, and I want to thank 
everybody for doing all the work they did on the bill here, but I 
would recommend that we keep EELA. Do not allow workman’s 
compensation because of the great potential for abuse. 



62 


I would say not only make the railroads themselves, meaning the 
company, liable for intimidation and those types of practices but 
possibly make the people, the immediate supervisors, have some 
kind of liability now because they are protected under the financial 
blanket of these very wealthy railroads. That is what I would do. 

I would make not just the railroads liable, but I would say if a 
train master or superintendent or local management was found to 
do things against the law, as in my case they tampered with tape, 
actually took out sections of tape which I would say would be ille- 
gal. The court did not approve of it, obviously. 

I would say make them liable also. I think that would help a lot 
as far as the harassment goes among the employees and the middle 
management people. 

Ms. Brown of Florida. You got fired also, sir? 

Mr. Knisely. That is correct, ma’am. 

Ms. Brown of Florida. What was the end result? You took 
them to court and what was the end result? 

Mr. Knisely. Okay, we settled out of court right before our court, 
as a matter of fact. The end result was there was a settlement. 
There is a confidentiality agreement which I am not supposed to 
talk about. 

Ms. Brown of Florida. That is fine, but how would you encour- 
age other employees because I don’t understand why let’s say the 
person sitting next to you didn’t speak up when he needed to go 
to the hospital? 

What we can do to ensure that if someone is seriously injured, 
that they will ask for assistance? 

Mr. I^iSELY. What you could do is hopefully pass these laws 
that are in this bill, saying that an employee is protected if they 
do report their injuries and afford some sort of protection to the 
employee that they can’t be fired until it is proven somehow 
through not a company court but through some sort of substantial. 
I don’t necessarily know if it has to be a court system but some 
kind of a substantial panel that the railroad doesn’t own them- 
selves. 

Ms. Brown of Florida. Okay, the last person. 

Thank you, Mr. Chairman, for giving me a little extra time. 

Do you think an ombudsman would be helpful to have on the job, 
the last person? 

Mr. Ehlenfeldt. I am not sure. I am not sure how they would, 
what the best policy would be, but I believe that the way they have 
it set up now is that your local management team in different ter- 
minals, you are basically stealing their money if you file, if you get 
hurt on the job. 

Ms. Brown of Florida. You are speaking of bonuses? 

Mr. Ehlenfeldt. Yes, and I think they take it. Instead of work- 
ing as a job to take care of your fellow employee, I think they take 
it personal. I am sure there are a few good train masters or first 
line supervisors, but for the most part they are well aware that if 
you do get hurt on the job, it is going to affect their pay. 

I don’t know how you would have to go about eliminating that, 
but that is a big problem, I believe. 

Ms. Brown of Florida. What is your status now? 



63 


Mr. Ehlenfeldt. I am just fired. I have not been offered any 
other jobs. After my first back surgery, I went and got good enough 
to pass the test for the physical ability test and went back to work 
for a couple of years. Then I was burnt, and they fired me, and that 
was it. So I was fired March 13th, 2006. 

I work a part time job now, and my wife makes enough money 
to pay the bills. Thank God, she has insurance because they had 
cut my insurance. I had to pay 550 some dollars every month just 
to cover myself I couldn’t afford to do that, so she at least has cov- 
erage for me and our family. 

Ms. Brown of Florida. Yes, sir. 

Mr. Chairman, are we going to have another round? 

Mr. Oberstar. Yes. 

Ms. Brown of Florida. Okay. 

Mr. Oberstar. Thank you. 

The railroads have established hot lines for their employees to 
use. Are you aware of procedures? 

First of all, are you aware of the existence of a hot line, aware 
of procedures for calling and of what might happen if you do use 
that hot line or do you know of anyone who has used the hot line 
and what has happened when they have done? 

Mr. Tolman? Mr. Brunkenhoefer? 

Mr. Tolman. Yes, I have heard some war stories on the hot lines. 
When a particular individual reported an incident to the hot line, 
the very next day a manager approached him and accused him. 
What are you doing not working with us? You are going to do stuff 
like that. 

I mean the harassment and intimidation in the industry is very 
prevalent based on these stories. Until the railroads recognize that 
we have a problem and we need to address it by working together 
and cooperatively, these will continue. I don’t even know which 
railroad that was in particular. 

It is a good idea to have hot lines, obviously, to call in. Confiden- 
tiality isn’t always covered. I mean you can’t always. People recog- 
nize each other’s voices, et cetera, et cetera. 

The thing is the railroads, some of them recognize that they 
should change and have stepped up to the plate, but there is an 
awful big, big plate to step up to. That plate is a round circle, and 
when you are only doing a small percentage of it, a small percent- 
age of the railroads or a little piece of it in one area, one geo- 
graphical area or another, you are not going to resolve the problem. 

The CEO of any one of these major railroads could make a rec- 
ommendation that we need to change this culture. However, the 
superintendent in ABC State doesn’t know what the superintend- 
ent’s directive is. The message doesn’t trickle down. Until the mes- 
sage really trickles down from the CEO to the superintendent or 
the train master that adversely affected these individuals here, we 
are going to continue having this problem. 

Some of the railroads have stepped up to the plate, I said. One 
of the issues at BNSF, after going through this process, I was sur- 
prised that it even existed. They have a 72 hour soft tissue injury 
reporting. So if you get a back injury or a soft tissue injury, you 
have up to 72 hours to report it. 
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You have to report it immediately, but you have up to 72 hours 
if your knee feels better tomorrow. But if you say it initially, you 
are covered, so they won’t fire you for not reporting the injury. Now 
that is an issue that should be right across the board unequivo- 
cally. 

CP Rail, terrific new culture there, they understand that we are 
doing things wrong. They understand that labor has a piece to offer 
here and understand that profits can be better for all of us. Growth 
can be better for labor unions. Growth can be better for the rail- 
roads if they move in those directions. Now those are the things 
that we need to do. 

Some of the other railroads have stepped up to the plate and lis- 
tened to our general chairman, who have stepped up and said this 
guy has been harassing and intimidating on this particular prop- 
erty, and they fired him. Those are the things that have to be done 
to change the culture, and hopefully we get there, Mr. Chairman. 
Thank you. 

Mr. Oberstar. Thank you. 

Mr. Brunkenhoefer? 

Mr. Brunkenhoefer. Just two things, one is that for my par- 
ticular union, nobody is perfect, but Norfolk and Southern has 
moved forward to try to help solve the problem, and so we don’t 
want to condemn everybody all the time everywhere. There are 
some people that at least look like they have tried to take a step 
forward. 

On a carrier which I really don’t want to name unless pushed to, 
I got a complaint from the field. I wrote a handwritten letter, faxed 
it to the vice president of operations. I said: Attached is informa- 
tion. This is wrong, and I know you are the kind of guy that is not 
going to tolerate this. 

So he sent it back a division. They fired that superintendent, and 
they fired the guy who blew the whistle. So it left a real good mes- 
sage. Yes, they took care of the manager, but they took care so ev- 
erybody in that terminal knows what happens if you complain to 
the boss. Yes, the supervisor got fired, but the worker got fired too. 
So why have a hot line? 

Mr. Oberstar. That was the next question. While they have and 
profess to have policies, is there any disciplinary measure taken 
against managers and supervisors, demoted, fired, that the oppo- 
site as you just said applies to the workers? 

Mr. Cook, are you aware of any such. Mr. Tolman did mention 
that just a moment ago. 

Mr. Cook. Not on our railroad. Chairman Oberstar. In fact, with 
the action plan, they are encouraged to target, stalk and intimidate 
you until they do fire you. 

Mr. Oberstar. The CSX Safety Action Plan is what you are talk- 
ing about? 

Mr. Cook. Yes, sir. 

Mr. Oberstar. It instructs supervisors to identify and target 
their five most “at-risk employees” for monitoring. 

Mr. Cook. Right. 

Mr. Oberstar. How do you classify that? How do you describe 
that? 

Mr. Cook. Well, I don’t know how they 
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Mr. Oberstar. Does that qualify as harassment? 

Mr. Cook. Well, what they are going to do according to the terms 
of that plan is that you will not know that you are one of those 
at-risk persons, but if you get injured, you are going to be at risk. 
You are going to be one of the five. 

If you try to move to another terminal to avoid scrutiny, you are 
going to be placed on the new terminal’s list. In your original ter- 
minal, there will be a vacancy, and they will add another bad actor. 
So they are going to keep a list of people that they are going to 
target. 

Mr. Oberstar. It sounds to me like the old days of blackballing 
in the iron ore mining industry. 

Mr. Cook. Yes, sir, it does. 

Mr. Oberstar. They have a list. If you are an at-risk person, you 
don’t know it. It doesn’t take long before someone has reported 
what you said at the pool hall or in the barber shop, and then you 
are out. 

Mr. Cook. That is right. 

Mr. Oberstar. Ms. Fallin, any questions? 

Ms. Fallin. Thank you, Mr. Chairman. 

I just came into the meeting, so I missed out on a lot of the dis- 
cussion, but I was interested in some of the comments made about 
the harassment and intimidation as I have just heard a little bit 
of the testimony. I guess not knowing a lot about this issue because 
I missed part of the testimony, but I would think that the union 
leadership might be able to protect against some of the harassment 
and intimidation. 

Now I don’t know how the system works, but is there not a bet- 
ter way for the union membership to be able to protect the employ- 
ees once they are a member of that group? 

Mr. Brunkenhoefer. There is an expression. I come from Hous- 
ton. It is called you can beat the rap, but you can’t beat the ride 
which means in the inner city that they can arrest anybody and 
take them to the police station. 

In the case of what we have to do is when we have an employee, 
it takes any place from one to three years to get them before a tri- 
bunal, and so you are working with a person who is injured. You 
are working with a person who is vulnerable with having bills 
come to. You are working with a person that will be glad to come 
back after a very short period of time, almost anytime, because the 
foreclosure notice comes in the mailbox long before we can get the 
hearing done, and so that delay, it works against a solution. 

Now if you get down to the end, you may win. But by that time, 
you have probably compromised. The cases that we have, that we 
end up having to go all the way through the process, those are by 
far our weakest people that have no hope because if they have any 
hope at all, if you will go back and sign a document that says, gee, 
it was all my fault, your house note is paid that month. Your kids 
have dental care. 

So the process is so strung out that it works against us, but we 
try the best we can. 

Ms. Fallin. How can we streamline that process where it doesn’t 
take one to three years? 
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Mr. Brunkenhoefer. Well, if I can kind of move off, we would 
like to get the root of what the issue is. 

We believe that the carriers have an award called the Harriman 
Award. This is an award they give to themselves that is based on 
FRA documentation, but it is garbage in, garbage out. The rail- 
roads report to FRA. Then FRA takes those same numbers that 
they have and say you are the best railroad based on the numbers 
that you gave me. 

Then you are able to go to Hartford and go before your insurance 
people and say, I am a safe railroad and I am an award winner. 
The difference between the premiums that they have to pay and 
the premiums that the best railroads have to pay get incentivized, 
the process by which it goes back then down to the line managers 
who, at not all railroads but at some railroads, are given again 
once a situation of a quota. 

From Tulsa to Dallas is my territory. I live in Oklahoma City. 
I get the boss who sits down and says, you get five injuries, you 
are okay. If you get a sixth injury in your territory, we are going 
to whack you $10,000 off your bonus. 

And so, that is supposed to be your incentive to go out and en- 
force safety. Instead, it is our belief that it is an incentive to cover 
up. The process works to the advantage, that to us, it is no dif- 
ferent than an Enron, that you get bonuses for the trades that you 
didn’t do. 

This case is there is a tremendous amount of pressure for the 
guy who is also a supervisor trying to raise kids and pay college 
and all. Over here is $10,000, and over here is an employee that 
if I can talk him in whatever method out of filing that report, that 
is my kid’s college education. That is Norman or Stillwater or 
wherever. 

So they become incentivized, and so they are put in a bind. In 
other words, I don’t want to maybe not report, but if I do report 
that he is injured, then I am not going to get my money. It is layer 
upon layer. 

It is not one simple thing that says it is an interpersonal rela- 
tionship. If you work for a small company, the odds are you have 
a very good relationship with your employees and know them at 
first hand. So you know which ones are good and which ones are 
bad. 

But when you work for somebody that has 50,000 employees, the 
process is significantly different. So the person in Oklahoma City 
is really taking orders from Chicago, and to me that is part of the 
problem. 

What we have to do is take the incentives out of the system that 
rewards what I call fraud and reward. The guy who is the biggest 
fraud gets the biggest reward, and the guy who tells the truth gets 
his pay cut several thousand dollars. The incentive ought to be who 
reports the most and who gets those situations corrected. Instead, 
we punish the ones who tell the truth. 

Ms. Fallin. Okay, thank you very much. 

Mr. Oberstar. Thank you. I think that was a very revealing re- 
sponse. 

Ms. Brown, the Subcommittee Chair. 

Ms. Brown of Florida. Thank you. 
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I want to change the subject just a little bit, but before I do that, 
Mr. Ehlenfeldt, I want you to give us your resume. We are going 
to spread it around because I think we can do some employment 
here. He is not working. Somebody is going to offer him a job hope- 
fully. 

Now I have a question for Broken Rail. You and I had a little 
talk in the hall, and I want you to know that I am very concerned 
about the influence that the hedge funds are trying to have over 
the railroad industry and the way it operates. If hedge funds, like 
the Children’s Investment Fund, were to get their way, they can 
tell what would happen to the railroads’ ability to make capital in- 
vestment and safety improvements. 

In the Brotherhood of Locomotive Engineers and Trainmen, there 
is an article, and it quotes and the Times-Union also reported that 
they, that the hedge funds caused this Dutch bank to break up. 
While the investors got money, we lost 550 jobs in Jacksonville, 
Florida. 

I guess my question for you, do you think that hedge fund inves- 
tors care anything about union workers or anything other than how 
they invest their money? 

Mr. Brunkenhoefer. I think they care as much as Michael 
Ward does. 

Ms. Brown of Florida. Now Mr. Ward is not here to defend 
himself. 

Mr. Brunkenhoefer. Neither are the hedge funds. 

Ms. Brown of Florida. I will meet with them, but I ask you 
and perhaps you are not going to answer my question. 

Mr. Brunkenhoefer. I will be glad to answer the question. 

Ms. Brown of Florida. Well, answer it. 

Mr. Brunkenhoefer. Yes, ma’am. The hedge funds are essen- 
tially about the governance of a corporation. It is not unique to 
CSX that people feel that the current management is not doing 
well. There is a term that is used some of the time. It is called 
greenmail, to get a settlement to make the hedge funds go away. 

Our particular problem involves only one employer, and that is 
one in your district. They have led us to believe, through over a 
long period of time, that they do not particularly want the mem- 
bers of our unions to be their employees. They have been rewarding 
Mr. Tolman’s union with what we believe are jobs. He will dis- 
agree, and I will have a respectful disagreement. 

So we have tried to work through the issue. In the process of 
wanting to work through the issue, we have been met by silence. 
We don’t talk, and it is not us that is not talking. 

So we have somebody that comes in and says, we would like to 
talk to you. We would like to have dialogue with UTU, and let’s 
see about changing management in such a fashion to get a man- 
agement in place that wants to have dialogue with us. We are shut 
out of the process. 

Ms. Brown of Florida. Okay. My question to you, and Mr. 
Oberstar constantly raises this issue all the time. It is very impor- 
tant that we know history. My question for you is when it comes 
to the hedge funds because they have come in and destroyed 550 
jobs in Jacksonville, Florida. My question to you is do you have any 
information how hedge funds view unions, period? 
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Mr. Brunkenhoefer. It depends on the hedge fund. I know that 
I had lunch with a fellow by the name of John Snow, and Mr. Snow 
and I had a lengthy conversation in a friendly way about UAW and 
Chrysler and their next contract. Mr. Snow also leads a hedge 
fund. 

Some of them are horrible, horrible. Some of them sit down at 
the table. That is how I want to say Weirton Steel was saved. 
There are other groups, and so it will depend, hedge fund by hedge 
fund. 

Our circumstance is we have a group of people who will talk to 
us. We have another group of people who will not talk to us. I 
think it is kind of automatic that when that happens, you are going 
to turn to someone who wants to sit down and have a conversation 
with you, and so that is what is going on. 

Ms. Brown of Florida. Well, I think conversations go both 
ways. 

Mr. Brunkenhoefer. Yes, ma’am. We will be more than happy 
to sit down and talk. 

Ms. Brown of Florida. All right. I yield back, Mr. Chairman. 

Mr. Brunkenhoefer. I would like the privilege to come to your 
office and listen. 

Ms. Brown of Florida. I don’t have any other questions for this 
panel. Does anyone else in this panel want to make any closing re- 
marks? 

Yes, sir. I am sorry. I didn’t have a question for you, but you 
wanted to make a comment. 

Mr. JuNGBAUER. If I could, yes. There are a couple other things 
that I think would be nice to be addressed. 

One is what is called the availability policies that a lot of rail- 
roads are putting into place. What these are is they are trying to 
have quotas for people to work a certain number of days, a certain 
number of hours. The real problem is employees that want to go 
back to work after they are injured and if the railroad says if you 
don’t work X number of hours, you are not an employee anymore. 
Now what kind of a rehab program is that? 

You ask the question, can unions do anything about it? If they 
won’t talk to the unions. I have people I have represented, and we 
have said to union people, can you do anything about it? BNSF 
says they will not talk about availability policy. They won’t do it. 
They like it. They won’t talk about red-green that we talked about 
before. 

The things that we are finding out, these abusive programs, we 
have to get court orders or have whistleblowers give them to us to 
find out about them. So it is really frustrating to try to represent 
folks and help them to get better, help them to move on when these 
carriers are so mean to them, so rotten. 

Ms. Brown of Florida. In closing, what do you recommend that 
you think needs to happen to improve the system? 

Mr. JuNGBAUER. Well, number one, I think that passage, the bill 
that has passed the House with Section 606 and it needs to be 
passed by the Senate. I would hope that this hearing, if you can 
get the message to the Senators, I can’t imagine any Senators out 
there saying I am in favor of harassment. Go run on that next 
term. 
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They shouldn’t be in favor in harassment. They shouldn’t be in 
favor of carriers saying we want the right to harass our employees 
to prevent them from getting medical care. So that is number one. 

Number two, we have to see how well the 

Ms. Brown of Florida. Excuse me. So you are saying step one 
would be to pass the safety bill? 

Mr. JUNGBAUER. Yes. 

Ms. Brown of Florida. Okay. 

Mr. JuNGBAUER. Definitely. 

Ms. Brown of Florida. You think there are provisions in there 
that will strengthen the problems that we are discussing today? 

Mr. JUNGBAUER. There are some. With regard to the employees 
who are denied medical care, yes. With regard to other employees, 
it is the previous bill that can work. 

What I am worried about, frankly, is that you have a very short 
statute of limitations, 180 days, and if you have to turn your report 
into the Secretary of Labor, what if the Secretary of Labor doesn’t 
want to help? Are you left of limbo? 

I am not sure of that. I have to go back and look at the bill. So 
I think you may need to look one more time in another session if 
this isn’t working. I would hope, though. 

The last thing I would say is if the members of you, when you 
talk to carrier officials, ask them, will you promise us today that 
you will go home and you will eliminate these programs of harass- 
ment? Just promise us today that you will do that. 

I think that would be because they will listen to these folks. See, 
if you passed bills, they would go home and say, fix it. But they 
are not going to fix something unless they know what the sense of 
Congress is. We need to know the intent of Congress. Once we 
know that, they will listen, the courts will listen and everything 
will be safer. 

Thank you. 

Ms. Brown of Florida. Sir, thank you very much. I assure you 
I don’t believe one of them will tell me that they are doing what 
you are suggesting. 

Mr. JUNGBAUER. As long as you ask them the question, that is 
good. 

Ms. Brown of Florida. Thank you. 

Mr. Oberstar. I want to thank this panel for your candor, your 
straightforward, heartfelt testimony. 

I will affirm that our Section 606 in the Rail Safety Bill goes a 
long way to addressing the issue of harassment, gives new author- 
ity to the Federal Railroad Administration. It was language that 
was not adopted idly or easily. It was thoroughly discussed, de- 
bated, negotiated with the minority on the Committee, and we 
have a consensus bill. That is why it passed with such an over- 
whelming vote in the House. I hope the Senate will act upon it. 

I want to thank again the panel for your testimony today. I think 
it is very illuminating. 

We will dismiss this panel and call the next panel: Mr. David 
Brown of CSX, Mr. Mark Schulze for BNSF, Mr. C.J. Wehrmeister 
of Norfolk Southern, Mr. Robert Grimaila for the Union Pacific, 
Ms. Faye Ackermans for the Canadian Pacific, Mr. Hamberger and 
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Mr. Sherman Joyce, President of American Tort Reform Associa- 
tion. 

I ask all the witnesses to stand while Mr. Miller gets your names 
out there for you and your water. Raise your right hand. 

Do you swear that the testimony you are about to deliver to this 
Committee will be the truth, the whole truth and nothing but the 
truth, so help you God? Thank you. 

I want to say to this panel that you have been very patient 
throughout this long day. We didn’t anticipate being here, starting 
with this panel at nearly 4:00, but that is the way the House floor 
works. You have had an opportunity to hear all the preceding testi- 
mony, and now is your opportunity to respond. 

We will start with Mr. Hamberger. 

TESTIMONY OF DAVID BROWN, VICE PRESIDENT AND CHIEF 
TRANSPORTATION OFFICER, CSX CORPORATION; MARK 
SCHULZE, VICE PRESIDENT OF SAFETY, TRAINING AND OPS 
SUPPORT, BURLINGTON NORTHERN SANTA FE CORPORA- 
TION; C.J. WEHRMEISTER, VICE PRESIDENT, SAFETY AND 
ENVIRONMENT, NORFOLK SOUTHERN CORPORATION; ROB- 
ERT GRIMAILA, SENIOR AVP, SAFETY, ENVIRONMENT AND 
SECURITY AND CHIEF SAFETY OFFICER, UNION PACIFIC 
CORPORATION; FAYE ACKERMANS, GENERAL MANAGER, 
CORPORATE SAFETY AND REGULATORY AFFAIRS, CANA- 
DIAN PACIFIC RAILWAY; ED HAMBERGER, PRESIDENT, 
AMERICAN ASSOCIATION OF RAILROADS; SHERMAN JOYCE, 
PRESIDENT, AMERICAN TORT REFORM ASSOCIATION 

Mr. Hamberger. Thank you, Mr. Chairman. I do appreciate it. 
Mr. Oberstar. Who, I might say, does a superb job on behalf of 
the railroads as the President of their association. He is very atten- 
tive. He attends these hearings. He is learning to develop a new 
set of iron pants. 

Mr. Hamberger. Yes, indeed. Speaking of which, I want to thank 
you and Chairwoman Brown and Congresswoman Fallin for being 
here as well. 

Notwithstanding the fact that it is not 1992, I do want to empha- 
size that these are good, honorable, wonderful people who do their 
job every day to try to make this industry safer, and we appreciate 
the opportunity to be here and to, as you put it, tell our side of the 
story. 

You opened the day today, Mr. Chairman, by talking about your 
father and his commitment and your commitment to safety, and we 
share that focus on safety. For railroads, operating safely is not an 
option; it is an imperative. 

Railroads are currently at the forefront of advancing safety from 
a technology standpoint as well as an operational standpoint, and 
the overall U.S. rail industry safety record is excellent. In aggre- 
gate, 2006 was the safest year in the history of the industry, and 
2007 is on track to be even better. 

According to the U.S. Department of Labor, railroads today have 
lower employee injury rates than other modes of transportation 
and most other major industry groups including agriculture, con- 
struction, manufacturing and private industry as a whole. We have 
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an employee injury rate well below those of most major foreign rail- 
roads. 

Let me just get right to a couple of themes that have been run- 
ning through this hearing today. The first one is the claim that 
railroads intimidate and harass rail employees when the employees 
are notifying the FRA of an injury or illness or when reporting a 
hazardous condition. Likewise, it has been claimed that railroads 
regularly and as a matter of course deny, delay or interfere with 
medical treatment given to employees. These claims are not accu- 
rate. 

Let me be clear. Railroads reject the use of harassment and in- 
timidation against their employees and agree with your opening 
statement, Mr. Chairman, that it is just not right that an injured 
employee is not given immediate medical attention. That violates 
FRA regulations. It violates internal operating procedures. It vio- 
lates the internal regulations and safety plans of each of these rail- 
roads. There is a zero tolerance policy within the industry for viola- 
tion of these policies. 

Now my colleagues on the panel will describe in more detail the 
many programs and initiatives the individual railroads have estab- 
lished to ensure accurate reporting of workplace injuries and timely 
treatment of injured employees. 

Of course, no industry, especially one with some 185,000 employ- 
ees, is completely free of mistakes or transgressions, and therefore 
my colleagues can also attest to the fact that swift disciplinary ac- 
tion will be taken against any supervisory employee who withholds 
or interferes with medical care to injured employees or who intimi- 
dates and harasses employees. 

The second theme running through the hearing today is that we 
need to establish a culture of safety through cooperative relation- 
ships with our employees and not a command and control environ- 
ment. At the outset, I think we have to agree that any organization 
has to have some sort of command and control. Given the danger 
of freight railroading, that has given rise to very detailed rules and 
the need for meticulous adherence to those rules. 

The safety of the individual employee, his or her fellow employ- 
ees on the job and, of course, the communities in which we operate, 
given the materials that we are forced to haul through those com- 
munities, demand adherence to strict operating safety procedures. 
At the same time, there is a need for cooperation and collaboration 
to get everybody involved, to get the bottom of safety issues and get 
to the root cause of safety problems. 

Each of our railroads has a myriad number of programs in place 
in cooperation with labor and is striving to reach that proper bal- 
ance of collaboration and command and control. That is true in any 
environment, in any institution around the Country, in any part of 
the economy. 

There has been some talk about the Federal Employers’ Liability 
Act, and I would be remiss if I didn’t finish by mentioning it my- 
self. This 99 year old statute serves as the railroad industry work- 
ers’ compensation system. 

The vast majority of employees in the United States are covered 
by, as you pointed out, Mr. Chairman, no fault worker’s compensa- 
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tion systems where workers are compensated for work-related inju- 
ries regardless of the fault; not so for railroad employees. 

In order to receive compensation under FELA, railroad employ- 
ees must prove their employers’ negligence caused the injury. If the 
employee’s negligence is found to have contributed to that injury, 
compensation is reduced accordingly. Under FELA, when a rail em- 
ployee is hurt on the job, he or she and the railroad become adver- 
saries, where each side is incented to blame the other for the in- 
jury. 

From a safety perspective, nothing could be more counter- 
productive. This adversarial relationship breeds mistrust, hampers 
and delays investigations and fosters the blame game that you 
talked about earlier, Mr. Chairman, rather than the collaborative 
approach that we want to see, where the employees and the rail- 
roads can sit down and address the root cause of accidents or near 
accidents. 

Now I don’t care how many of these cases go to trial or how 
many of them get settled or how many of them hire lawyers. That 
is not the point. The point is the adversarial relationship that is 
inherent in a negligence-based worker’s comp system. 

It is something that I think you could learn a lot about, frankly, 
from Faye Ackermans, and I hope you will ask her to talk to you 
about the difference that she lives with every day because, of 
course, she operates both north of the border in Canada where 
there is a worker’s comp system that is not negligence-based and, 
of course, they operate major mileage here in the United States 
under FELA. I can’t get into it, obviously, but I hope you will take 
the time to ask her what difference that means in the culture of 
each of those operations in Canadian Pacific. 

My time is up. I do want to thank you for staying here today to 
listen to these men and women who have come here to talk about 
the effort that they put in every day to make our industry safer 
and thank you for everything you do to help our industry as well. 

Mr. Oberstar. I thank you, Mr. Hamberger. Was there some- 
thing else you wanted to add in your opening? Your time really has 
not expired. 

Mr. Hamberger. I appreciate that. 

Mr. Oberstar. The five minutes has gone but if there is more. 

Mr. Hamberger. These are the experts, and I would prefer to 
yield back the balance. 

Mr. Oberstar. Okay, thank you. 

Mr. Brown. 

Mr. David Brown. Mr. Chairman and Committee Members, 
thank you for this opportunity to address this very important mat- 
ter. 

I am David Brown, Vice President and Chief Transportation Offi- 
cer of CSX Transportation. My responsibilities include ensuring a 
safe operation on CSX’s 23-State system. I have over 26 years expe- 
rience in the railroad industry. I have been with CSX since May 
of 2006 and have considerable experience with railroad operations 
and safety reporting protocols. 

I would like to discuss CSX’s safety programs, training, tech- 
nology and capital investments that we have made to make our 
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railroad even safer and especially our parallel commitment to the 
fair and ethical treatment of all of our employees. 

First, a little hit about recent safety improvements because we 
are proud of what we have accomplished: Our managers and em- 
ployees are expected to perform their work and interact with each 
other consistent with our core values, very important to us, and 
they include safety. One injury is one too many, and our ultimate 
goal is an accident-free, injury-free workplace. 

Our employees, through safety programs that I will talk about in 
a minute, are achieving great success. For example, FRA reportable 
train accidents have improved 44 percent since 2004. Human fac- 
tor-caused train accidents — these are the accidents caused by 
human error — have improved 56 percent since 2004. FRA report- 
able injury rates have improved 46 percent in that same period. 
During the first nine months of 2007, 149 fewer employees on CSX 
were injured than during the same period of 2006. 

CSX employees are delivering service more safely and success- 
fully than ever in our history. CSX safety improvements do not 
mean we are satisfied. To reach our safety goals requires contin- 
uous improvement, and we want to send every employee home in 
the condition in which they report to work. 

We have a variety of key programs that support continuous safe- 
ty improvement. These programs include management-labor safety 
committees at the local, at the division, regional and system levels. 
Training on operating safety rules for our employees is key. We do 
root cause analysis of accident injuries to learn how to prevent 
them. 

Formal leadership training for supervisors and labor safety coor- 
dinators is ongoing, and full time labor safety coordinators at each 
of our 10 divisions are an integral part of our safety process. We 
have also enhanced safety through capital investments and im- 
provements to our infrastructure. 

Also, we have an innovative program to handle rule infractions. 
Adherence to safety and operating rules is essential to maintain 
safe railroad operations. Improved compliance has been a key fac- 
tor in the safety improvements that I mentioned earlier. 

The individual development and personal accountability policy, 
IDPAP, builds on our belief that the vast majority of our employees 
want to do the right thing and do their jobs in a professional man- 
ner day in and day out. Their heart is really in the right place. 

The policy states clearly that managers must provide fair and 
consistent treatment to all employees using alternatives to formal 
discipline wherever appropriate when an infraction occurs. For all 
but the major offenses, the policy provides for a progressive ap- 
proach and includes a non-punitive opportunity to correct isolated 
instances of unsafe behavior. 

In recent past years, we have modified our policy to focus even 
more on education when an infraction occurs, so that we can move 
forward with improved performance. 

Let me be very clear. CSX is fully committed to the complete and 
accurate reporting of all workplace injuries and accidents, and we 
are equally committed to ensuring that no harassment or intimida- 
tion occurs that may limit reporting in any way. 
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We will continue to focus on these important matters and have 
made changes in several areas. Training is ongoing for managers 
in the proper and timely reporting of injuries or accidents. We are 
also continuing to communicate our policies that clearly forbid in- 
timidation or harassment of employees to prevent reporting or 
proper medical treatment. 

This training makes it clear that managers should not discuss re- 
portable criteria with an injured employee or treating hospital per- 
sonnel. They should not try to change a doctor’s recommendation 
and should not discuss discipline or rules infractions when arrang- 
ing treatment for an injured employee. 

We also have directed that internal investigations of any report 
of intimidation or harassment are immediately investigated. We 
have a zero tolerance policy, and we conclude that investigation 
within a 30 to 60 day time frame, depending upon the complexity 
of the incident. In addition, discipline where appropriate will be as- 
sessed within 30 days when a case is decided. 

CSX maintains an ethics hot line, as we heard talked about ear- 
lier today, that any employee, manager or outside party can access 
by calling a widely-known, widely-published toll-free number. This 
call then is received directly by or internal audit group, which in- 
vestigates each and every call to the hot line. Some of those inves- 
tigations have led to discipline against management and employees 
who have not followed proper protocols for reporting injuries or 
who have engaged in isolated instances of intimidation or harass- 
ment. Those actions have included dismissals, demotions, reduc- 
tions in compensation, reprimand and coaching and counseling 
where warranted. 

I hope my comments are helpful to this Committee. We regret 
that any incident of intimidation or harassment has occurred with 
respect to injury reporting and pledge our continued vigilance to 
prevent future occurrences. CSX’s core values state it best: people 
make the difference. And our employees are our most valuable re- 
source. 

CSX would also invite the Committee to examine the over- 
whelming data related to the company’s significant and sustained 
improvements in safety, service to our customers and re-investment 
into the rail infrastructure over the past few years. These results 
are evidence of a commitment to safe, reliable and efficient rail 
transportation. 

CSX is similarly committed to fair and equitable treatment of our 
employees. Throughout this period of continuous improvement, the 
company has worked to improve relationships with employees 
while fostering a safer workplace. That work will continue. 

Thank you. 

Mr. Oberstar. Thank you, Mr. Brown. We appreciate your state- 
ment. 

Mr. Schulze? 

Mr. Schulze. Thank you. Chairman Oberstar, distinguished 
Members of the Committee. My name is Mark Schulze, I am Vice 
President of Safety, Training and Operations Support for the BNSF 
Railway Company. In my previous position, I was general manager 
of transportation on BNSF’s Texas division. Thank you for the op- 
portunity to be here today. 
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In my testimony to you, I want to make three key points. First, 
safety in the railroad industry has improved enormously over the 
years. That is not a product of managed reporting, that is a fact. 
Ten, 20, 30 years ago, more employees were getting hurt and there 
was more risk in rail accidents. 

Second, our railroad safety plans are important. At BNSF, we de- 
velop our safety processes with a thoughtful balance between em- 
ployee empowerment and accountability. Railroading is and always 
will be a unique work environment. The factory work force 
stretches across vast distances. In many instances, our employees 
are independent operators, substantially self-directed in their work. 
The routine work of handling heavy moving equipment in an out- 
door environment makes adherence to uniform safety rules even 
more important. That adherence to safety processes and elimi- 
nating at-risk behaviors can be life or death critical. 

Third and most importantly for the purposes of this hearing, 
there is no place in our railroad for harassment or intimidation, 
neither for meeting safety goals nor for managing employees. 
BNSF has zero tolerance for harassment, intimidation or discrimi- 
nation. Our position on that is clear. 

At BNSF, safety is our number one priority. A safe railroad 
aligns with every aspect of our corporate vision; return, corporate 
citizenship and being a valued employer. Our safety vision is to op- 
erate accident-and injury-free. This is about our employees going 
home after work injury-free, not about managing to statistics. We 
believe our vision is achievable, because we believe every accident 
is avoidable. 

All employees in BNSF are empowered to take responsibility for 
their own safety and the safety of their colleagues and our commu- 
nities. They are expected to take that initiative to stop work proc- 
esses when they feel safety may be compromised, and they do. Like 
all U.S. railroads, BNSF is required to comply with all safety regu- 
lations of the Federal Railroad Administration. We utilize a feder- 
ally-mandated operations testing program to confirm that our em- 
ployees are working safely and in adherence with those require- 
ments. Tests under that program occur in the normal operating en- 
vironment and require employees to show understanding of the 
concepts involved in our operating rules. The majority of our em- 
ployees show clear demonstration of those requirements. 

To assist our employees in properly understanding those safety 
processes and policies and improve their performance, BNSF offers 
state of the art training. The vast majority of our employees are 
committed to working safely, and our safety program is aimed at 
respecting that commitment. However, with any human organiza- 
tion, a small percentage of employees are either risk-takers, dis- 
tracted or do not maintain awareness of consequences for their ac- 
tions. We are focused on identifying those employees who present 
risk to themselves and others through an employee review process. 

As with any solid risk management program, this process allows 
us to appropriately focus our safety resources. This employee re- 
view is a problem-solving process that does not impact an employ- 
ee’s employment record, nor is it in any way related to discipline. 
Coaching, training and understanding the employee’s perspective 
are at the heart of this process. 
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In a safety-critical work environment, accountability for compli- 
ance with safety processes matters. Our goal at BNSF is to consist- 
ently but fairly apply employee accountability so that the serious- 
ness of safety rule violations is appreciated. Our accountability 
policies are designed to encourage all employees to be actively en- 
gaged in safe work behaviors and in ensuring a safe work environ- 
ment. 

Formal discipline, whether an employee personal record notation, 
suspension or termination, represents a very small percentage of 
follow-ups to rules violations. The vast majority of rules infractions 
are handled through coaching and counseling by supervisors. BNSF 
additionally has alternative handling agreements that include 
training and other non-disciplinary, non-punitive responses to iden- 
tified or self-reported rules violations in lieu of formal discipline. 

Lastly, BNSF’s injury handling and safety reporting policy clear- 
ly outlines supervisory responsibility regarding injury reporting 
and medical treatment. Our injury handling and safety reporting 
has been communicated extensively to supervisors in a number of 
ways. Employees can report harassment or intimidation many 
ways, such as to the Federal Government, internal management or 
even an anonymous third-party toll-free hot line. All concerns are 
then investigated by appropriate personnel and reviewed by senior 
management. 

Taken together, we believe we have processes and procedures 
and a culture that rejects harassment and intimidation and pro- 
motes a cooperative approach to safety. Much of our safety program 
was developed in cooperation with labor unions over the years, and 
we will continue to improve our processes with their input and 
commitment to safety. In fact. General Chairman Pat Williams of 
the BLET was wanting to testify also at this meeting just to talk 
about the extensive labor cooperation that we do have, the general 
chairman, local chairman and local level. 

At the same time, we do not believe the management of employee 
expectations and accountability is harassment or intimidation. 
Thank you. 

Mr. Oberstar. Thank you, Mr. Schulze. 

Mr. Wehrmeister? 

Mr. Wehrmeister. Chairman Oberstar, Ranking Member Fallin, 
Members of the Committee, thank you for the opportunity to testify 
here today. I am Charles Wehrmeister, Vice President, Safety and 
Environment, of Norfolk Southern Corporation. My responsibilities 
include personal injury safety, highway-rail grade crossing tres- 
passer initiatives, and environmental and hazardous materials 
training and response initiatives. 

At the outset, I would like to state unequivocally that any type 
of supervisory conduct which delays medical treatment of injured 
employees or has the effect of discouraging the reporting of acci- 
dents or injuries is absolutely prohibited at Norfolk Southern and 
is not tolerated. Safety at Norfolk Southern begins with our cor- 
porate vision, and that is to be the safest, most customer-focused 
and successful transportation company in the world. 

First, please note that I have identified safety at NS as a proc- 
ess. It is not just a program or a list of responsibilities neatly cata- 
loged in a dusty three-ring binder. It is a living, breathing process. 
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It is our culture, a way of life for a committed group of men and 
women 30,000 plus strong. Safety is the way Norfolk Southern peo- 
ple do business. 

It is also about prevention. Even before an injury occurs, our goal 
is to prevent incidents and injuries by being proactive rather than 
reactive. Safety has been an evolutionary process at Norfolk South- 
ern, and we have developed in stages over the years from a very 
top-down process to mutual participatory safety and on now to an 
even higher level of safety awareness that I call voluntary safety, 
in which our people actually participate, just because it is the right 
thing to do. 

As a result of our employees taking ownership of their safety 
process, NS’s people have earned the E.H. Harriman Gold Medal 
Award each year for the past 18 years. As you know, this award 
is presented to railroads for their outstanding performance in safe- 
ty. In the last 7 of 11 years, an NS employee has also received the 
Harold F. Hammond Award, which is presented annually to an in- 
dividual railroad employee in North America for outstanding 
achievement. The 2006 winner was Kenneth Cheek, a mechanical 
department employee from Bellevue, Ohio. 

At the Harriman ceremony this year in May, in a video presen- 
tation, Mr. Cheek talks about the commitment Norfolk Southern 
people have for each other and for their safety process. A copy of 
that transcript is on my expanded presentation. 

Norfolk Southern’s people celebrate our safety success each year 
at a big expo and awards meeting, unique, I believe, unto our in- 
dustry and perhaps all of American industry, usually held in 
March of each year. Chairman Oberstar, Ranking Member Fallin 
and Members of the Committee and staff, I would like to issue an 
invitation to you to join us and we would be truly honored to have 
you in attendance. 

The keystone of our safety process and injury prevention effort 
is our bedrock Six Point Action Plan outlined on page 5 of my pre- 
pared statement. Our efforts are reinforced also by NS’s strict ad- 
herence to our Internal Control Plan, adopted pursuant to FRA 
regulations, which prohibits all employees from taking actions to 
delay the receipt of proper medical care for injured persons. This 
ICP expressly prohibits any form of intimidation or harassment 
that would have the effect of discouraging the reporting of acci- 
dents or injuries. Furthermore, the plan imposes disciplinary action 
against an employee or supervisor who commitments any such har- 
assment or intimidation. 

Some years ago, a joint United Transportation Union-Norfolk 
Southern task force was formed to review Norfolk Southern policies 
and procedures in this area. NS encouraged UTU to bring to our 
immediate attention any instance in which it believed an employee 
injury had not been handled appropriately. UTU has done so one 
to three times a year. Each time, we have conducted a thorough in- 
vestigation. All supervisory officers involved, and in some cases, 
the employees bringing the complaints as necessary, were inter- 
viewed personally by Norfolk Southern’s Executive Vice President 
of Operations and our Vice President of Labor Relations. NS be- 
lieves this process has been constructive and the United Transpor- 
tation Union has told us that it does, too, and that our investiga- 



78 


tions, they have told us, have provided thorough and honest re- 
sponses to the issues we were asked to address. 

In many of the cases, Norfolk Southern determined the handling 
of the employee injury had in fact been appropriate and complied 
with company policy and our TCP. However, where we found that 
it had not, appropriate discipline was assessed against our super- 
visory officers. 

In conclusion, I would like to reiterate that Norfolk Southern 
Management indeed has zero tolerance for any delay in providing 
medical care. We have learned from our past mistakes, and I am 
personally convinced the message has gotten through to all levels 
of supervision. Procedures are in place to ensure that supervisors 
understand that an employee’s health and safety are our first pri- 
ority. 

Thank you very much. 

Mr. Oberstar. Thank you, Mr. Wehrmeister. 

Mr. Grimaila? 

Mr. Grimaila. Chairman Oberstar, Ranking Member Fallin, my 
name is Bob Grimaila. I am the Chief Safety Officer for Union Pa- 
cific Railroad, and I thank you for the opportunity to testify today. 

At Union Pacific, safety is our first priority. This means that en- 
suring every one of our 53,000 employees does their job in a safe 
manner and returns home safely every day. Our safety program is 
a commitment to a vision and process aimed at creating a total 
safety culture. Our goal is zero accidents, and we have systematic 
practices and policies for managing our programs and reporting. 
Unfortunately, accidents do happen sometimes. Our internal con- 
trol plan, our TCP, and our safety policy specify how our managers 
are to handle personal injuries and the associated reporting. 

This TCP is posted system-wide and it spells out the complaint 
procedures available to all employees to report a potential violation 
of policy or an instance of suspected harassment. Reporting is done 
on a confidential basis and with the assurance of no retaliation. 

We are committed to complete and accurate reporting of all acci- 
dents, incidents and injuries arising from the operation of the rail- 
road. UP will not tolerate harassment or intimidation of any person 
who seeks medical treatment or reports an accident. Disciplinary 
actions, up to and including termination of employment, will be 
taken against any employee who commits a violation of this policy. 
In fact, we have issued 61 cases of discipline and have dismissed 
4 high level managers in just the last few years for violations of 
this policy. 

Today we are moving beyond the traditional command and con- 
trol approach to safety. I will briefly describe three programs we 
have in place now at Union Pacific. First, as you know, we are re- 
quired by the FRA regulations to test employee competency in our 
operating rules. I have covered our program improvements in my 
written testimony, showing that we have moved to a progressive 
system with a much greater emphasis on coaching and training, 
rather than discipline. In a process that was developed in partner- 
ship with our labor people, rules offenses are now regularly han- 
dled with coaching and training and employees gain credit for dem- 
onstrating rules compliance. 
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In addition to gearing our testing program to favor constructive 
coaching, we are also working to share the day to day responsibility 
for safety management with our employees. Our total safety cul- 
ture, or TSC, is a peer to peer safety engagement process. Its goal 
is to fundamentally change the safety culture at the railroad. TSC 
has employees watching out for each other in a manner that rein- 
forces safe behavior, and in a voluntary and non-punitive way. It 
is a formal observation and feedback process where an employee 
will observe and comment on another employee’s behaviors at 
work. They look for and identify and correct unsafe behaviors rath- 
er than looking for rules violations or taking exceptions. 

This is done without direct management involvement, but with 
full management support. Where this peer to peer concept has been 
implemented, it has produced dramatic safety improvements, as 
employees actively watch out for each other. Union Pacific’s North 
Platte, Nebraska service unit is currently engaged in one of the 
most progressive safety programs in the history of the rail indus- 
try. We found that accidents are often preceded by close calls or 
near hits. Through a pilot program developed, again, with our 
unions and with the FRA, a confidential close call reporting system 
has been established. Employees are free to report a close call with- 
out fear of discipline. The data gathered is used to develop a safer 
operating environment. This means that safety information that 
would otherwise not be reported is now collected, and it allows the 
local team, labor and management, to identify and manage risk on 
a proactive basis. While this type of close call reporting system has 
become common in the airline industry, it is revolutionary in the 
rail industry. We are finding that it enhances partnerships, trust 
and communication across all parts of the organization. 

We will always need programs to ensure our employees are com- 
petent in the rules and that they can demonstrate safe behavior at 
work. We are working diligently to do this by creating a total safe- 
ty culture with our employees. We are doing this in partnership 
with our employees. The programs I have mentioned today are evi- 
dence of steps we are taking to form a safety culture based on col- 
laboration, respect and trust. 

That concludes my statement. I would be happy to answer ques- 
tions. Thank you. 

Mr. Oberstar. Thank you very much. That is very enlightening 
testimony. 

Ms. Ackermans? 

Ms. Ackermans. Chairman Oberstar, Ranking Member Fallin, 
my name is Faye Ackermans. On behalf of the Canadian Pacific 
Railway, thank you for the opportunity to address this Committee. 

For the past decade, as General Manager of Safety and Regu- 
latory Affairs, I managed the safety function at CP. This included 
train accident cause finding, FRA reporting, FELA claims, safety 
program development and delivery, operating rules and practices, 
regulatory and security oversight. 

While on the surface it looks like my job has been to make the 
railway a safer place to work, in fact my most important job has 
to been to change the safety culture at CP. I have concentrated on 
two areas: changing attitudes on how we deal with the mistakes 
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people make at work, and putting processes in place to reduce the 
potential for human error to cause accidents. 

All humans make mistakes every day. At CP, we have systemati- 
cally tried to understand how and where human error plays a role. 
We developed a world-class set of investigation tools, which we call 
the investigation of safety-related occurrences protocol. This pro- 
tocol is designed to investigate all aspects of the work system, de- 
termine multiple causes of occurrence, determine appropriate and 
effective corrective actions. 

ISROP has improved the quality of both our investigations and 
our corrective actions. The impact of ISROP within the mechanical 
department at three locations in Canada is currently being evalu- 
ated by the Federal Railroad Administration . A final report is ex- 
pected in 2008. 

You have heard today the railroads described as militaristic or 
command and control. In this culture, rules are created, people are 
trained to follow the rules, and when a rule is broken, punishment 
is required to ensure the person who broke the rule won’t do it 
again. CP has been slowly moving away from this model. We have 
introduced an understanding of the human factor into our safety 
processes: how and why people make mistakes; what systemic 
changes can be made to avoid or trap errors. This has made us 
much more conscious of where processes may be vulnerable or 
where defenses may be lacking. 

This is a journey. The progress we have made is still fragile. 
There are wide disparities within CP on acceptance and use of this 
approach and the various tools that we have introduced. There is 
much more work to do. But we are trying to move from a culture 
that blames the individual who ultimately makes the final error in 
the chain of accident causation to one where we ask system-based 
questions; such as what defenses failed, how did they fail, and how 
can the system be made more resistant. 

However, we are not talking about a system free of account- 
ability. Rather, we need to create a balance between necessary dis- 
cipline and an environment where employees freely report inci- 
dents without fear of unreasonable, adverse consequences. This is 
what is known as “Just” reporting culture, based on the concept of 
justice. CP is actively pursuing the “Just” reporting concept in two 
ways. The first is the FRA-supported confidential close call report- 
ing system, which you have just heard from Mr. Grimaila. The 
United Transportation Union, the Brotherhood of Locomotive Engi- 
neers, Teamsters, and CP management are partnering with FRA in 
this effort. We will be the second FRA-supported C3RS pilot site, 
and we very much appreciate the efforts the FRA has made to ad- 
vance and support this program. 

Equally, we are pleased with the contributions made by our labor 
colleagues. C3RS holds great potential to improve safety in this in- 
dustry. 

The second is an internal dialogue at senior levels of the oper- 
ating department begun one year ago about the future role of for- 
mal discipline and how to change our discipline practices. We have 
sent senior staff from operations, safety, human resources and 
labor relations to educational seminars on “Just” reporting culture. 
In early October of this year, we also introduced the topic to the 



81 


top 125 operating and safety officers at our semi-annual safety con- 
ference. This effort I call a work in progress, don’t know where it 
is going to lead, but we are looking for some answers. 

When accidents do happen, CP has policies and procedures in 
place, as required by FRA, for reporting personal injuries, train ac- 
cidents and serious rules violations. These policies articulate whis- 
tleblower protection and consequences for both managers and em- 
ployees of interfering with these reporting procedures. CP also has 
policies and processes to deal with unacceptable behavior or per- 
formance. Our positive behavior and performance development pol- 
icy is designed to identify and change unacceptable performance 
behavior to recognize good performance and to acknowledge an em- 
ployee’s satisfactory achievement of change and development. Its 
focus is on coaching and improving performance. 

Where informal coaching fails to achieve the desired changes, for- 
mal coaching may be used. This step is intended to clarify respon- 
sibilities and confirm performance expectations. An employee who 
demonstrates success and consistently fulfills their responsibilities 
for 24 months is removed from the automatic progression to the 
formal discipline process under the collective bargaining agree- 
ments. If formal coaching fails to improve behaviors or technical 
job performance issues, the next step is formal investigation/dis- 
cipline under the applicable collective bargaining agreements. 

Finally, I want to touch a bit on CP’s safety performance. CP’s 
vision is to be the safest, most fluid railway in North America. We 
are achieving results. In the past decade, train accidents have fall- 
en by 61 percent and personal injuries by 72 percent. Human factor 
train accidents on CP are currently about one-third the rate seen 
in the rest of the U.S. rail industry. CP’s safety success is a testa- 
ment to union-management commitment and involvement in hun- 
dreds of safety, health, training and business process activities. 
Safety is not a bolt-on activity or afterthought. It is how we do 
business. Our employees recognize our efforts. On employee insight 
surveys conducted by an internal consultant every two years, safety 
gets high marks. Seventy percent of our employees agree or strong- 
ly agree with this statement: “I feel that workplace safety receives 
appropriate attention here.” 

Safety culture or shared beliefs and values is the manifestation 
of the day to day practices that employees encounter as they go 
about their work. CP has been striving to create a more people-cen- 
tric approach to safety. This is a long journey. Culture change 
takes a long time. But I believe we are focused in the right direc- 
tion. 

Thank you. 

Mr. Oberstar. Thank you very much for your testimony. 

Mr. Joyce? 

Mr. Joyce. Chairman Oberstar, Representative Fallin, thank you 
very much. 

I am here today not as a railroad person. You have heard from 
a number of the leading experts on the railroads. I am here to talk 
about our litigation system. In particular, I would like to highlight 
some of the overarching challenges that we see within our legal 
system and how they have manifested themselves within the 
FELA, a sense about how this unique statute dealing with railroad 
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employees and their employers and workplace injuries changes the 
nature of that relationship and how this Committee might improve 
the FELA or even consider replacing it with an alternative. 

Very briefly, and Mr. Hamberger touched on this, but prior to the 
enactment of the FELA nearly 100 years ago, all workers in this 
Country, not just railroad employees, faced almost insurmountable 
burdens to receive compensation when they were injured in the 
workplace. For railroad workers, however, the FELA in 1908 did 
make that better. It improved their status, and it was considered 
a progressive reform and helped them at that time. 

We believe, however, that that status as a progressive statute 
was, in fact, quite short-lived. Literally at almost the same time, 
workers compensation laws were adopted around the Country. To 
amplify the points made earlier, the FELA continues to be a fault- 
based system, requiring the proof of negligence on the part of an 
employer with respect to the injury of an employee. By contrast, 
there is no need to prove negligence in a workers compensation 
context. A worker simply needs to demonstrate that there was an 
injury, and that that injury occurred within the scope of employ- 
ment. 

Now, workers comp systems are not perfect, and they are cer- 
tainly not free of litigation. Litigation about what constitutes the 
scope of employment is not uncommon. We do believe that it is be- 
yond debate, that workers comp is the clear trend in the law. 

Moreover, while the FELA allows for settlements, we heard dis- 
cussion about that, at its core the FELA does something that is 
also, I think, quite significant and has been discussed as well. That 
is the creation of an adversarial relationship between employer and 
employee. The compensation mechanism under FELA litigation has 
several problems that I will mention very briefly. 

As a general matter, litigation creates delays. As a general prop- 
osition, it takes longer to compensate people when they go to court. 
That includes cases that may settle on the courthouse steps. Tort 
litigation also as a secondary matter is uncertain. Frequently we 
see in all areas that an award of X amount in one set of cir- 
cumstances may be far less or far greater under identical cir- 
cumstances in a different case. 

Last is efficiency. A recent study that we have reviewed finds 
that less than 25 cents out of every dollar expended goes actually 
to compensating injured parties. 

FELA’s shortcomings, though, are not limited to those broader 
policy issues. No doubt. Members of this Committee have heard 
about some of the most egregious abuses in our civil justice system, 
the Milberg Weiss case over securities litigation, and Judge Janice 
Graham Jack down in Corpus Christi, Texas with some silicosis 
litigation. I won’t go into details on these cases. They have a com- 
mon theme, though, and that is that these lawsuits demonstrated 
that some small number of plaintiffs’ lawyers put the interests of 
their own selves and their firms ahead of compensating any injured 
people. These lawsuits were driven for their benefit and not for the 
benefit of injured parties. 

We have seen in the FELA context, according to public records 
cases, a case where four employees at the United Transportation 
Union pleaded guilty to racketeering for accepting payments of as 
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much as $30,000 from personal injury lawyers. More recently, we 
have seen out of West Virginia a case involving CSX, a plaintiff 
named Rodney Chambers and his lawyer, alleged to have com- 
mitted fraud against CSX by submitting a medical report. That 
medical report was certified by a Dr. Oscar Frye. Dr. Frye has 
never been located and the address he gave in Huntington, West 
Vir^nia is fictitious. CSX is bringing a separate legal proceeding 
against Robert Gilkison and his employer, the Pierce Law Firm, 
which at one time was Mr. Chambers’ counsel, at the time of the 
Dr. Frye episode. Interestingly, one of the co-conspirators’ was a 
Dr. Ray Herron, who came under criticism as one of the doctors 
mentioned in the silicosis lawsuits in Judge Jack’s lawsuit down in 
Texas. 

ATRA believes very strongly that it is important to recognize 
that the adversarial nature of employees in the railroad context is 
unique. As you consider both regulatory and litigation issues, that 
needs to be taken fully into account. We also would point out that 
in enacting compensation statutes, this Congress twice, under the 
Federal Employees Compensation Act, as well as the Longshore 
and Harbor Workers Compensation Act, has enacted reforms more 
akin to workers compensation, with its no-fault type structure. 

As you look at this situation and consider the interests of both 
management as well as employees, we strongly encourage you to 
weigh the distinctions between the no-fault systems that are out 
there and, what we believe, is an antiquated system: FELA. No 
system is so good that it can’t be changed. We believe at a min- 
imum it should be improved. We would be pleased to work with 
you on alternatives to the FELA. 

Thank you. 

Mr. Oberstar. Mr. Joyce, thank you. Do you have some sugges- 
tions? Do you have some written ideas for legislative changes to the 
FELA system, short of repealing it? 

Mr. Joyce. We would be happy to provide you some. I didn’t 
come with any today, but if you are interested, we would be happy 
to develop those. 

Mr. Oberstar. For the record, I would appreciate having that. 

Mr. Brown, we have in our files the CSX Safety Action Plan for 
the southern region. It instructs supervisors to identify and target 
their five most at-risk employees. How is that not an intimidation 
program? 

Mr. David Brown. Thank you. Chairman Oberstar. 

That program was briefly in effect in 2006 on part of our system. 
I think you heard mentioned earlier, sometimes a well-intended 
program can have unintended consequences. So as we began that 
program, looked at it, really were focused on the understanding 
that in any group of employees, on any team of employees, you al- 
ways have some who have strengths and weaknesses. You want to 
focus on developing people around their weaknesses, so the team 
gets stronger. 

After we saw how that went into practice and the issues that 
came from that in terms of the allegations of intimidation and har- 
assment, certainly not our intentions whatsoever, we quickly 
moved away from that. We put that program aside, it doesn’t exist 
any longer. 
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Mr. Oberstar. It is no longer company policy? 

Mr. David Brown. No, sir. It was only in effect for a few months 
until that sort of grassroots result occurred. We just said, well, let’s 
move on from this. We are focused on leadership development. We 
are really focused on returning results through our leadership in 
a very positive, engaging type of coaching style leadership that 
some of my colleagues mentioned here today. That is where we are 
moving forward. 

Mr. Oberstar. We have heard a great deal of testimony, and we 
have a great deal of information in our Committee files as a result 
of inquiry and investigation done over a period of time about a 
points system. Now, Mr. Brown, you are moving away from, or 
have abandoned the action. Safety Action Plan, because of, as you 
call it, unintended consequences. How many of you still have in 
place a points system that rates employees with point rating up to 
a certain maximum where they then become a problem employee? 

Mr. Schulze. We do at the BNSF Railway. We have a system 
in place today. 

Mr. Oberstar. You do have a point system? 

Mr. Schulze. That is correct. It is the employee review process 
that I referenced. 

Mr. Oberstar. Mr. Wehrmeister? 

Mr. Wehrmeister. We do not. At Norfolk Southern, we endeavor 
to annually have a performance appraisal done between employee 
and supervisor in the privacy of an office, not on the train, not out 
in the shop, where in a pre-arranged fashion, the supervisor takes 
time to assemble materials that he or she knows that have to do 
with the employee. We meet with individuals who have not been 
injured and we meet with individuals who may have been injured 
to talk about their performance overall and how the supervisor and 
the employee might jointly improve. It has very positive results. 

Mr. Oberstar. You don’t rate employees under this process by 
how many accidents they have had? 

Mr. Wehrmeister. We do not, no, sir. 

Mr. Oberstar. Or whether they have frequently been in acci- 
dents? You don’t do that? 

Mr. Wehrmeister. We do not, sir. 

Mr. Oberstar. Mr. Grimaila, at UP? 

Mr. Grimaila. Mr. Chairman, we do have a tracking system for 
rules compliance. It does not include any points for tracking of per- 
sonal injuries. 

Mr. Oberstar. How do you track the individual, then? 

Mr. Grimaila. Under the provisions of Part 217 of the FRA, we 
have an employee testing program for rules compliance, and we 
note the success or lack of success in their ability to demonstrate 
competency on the rules. 

Mr. Oberstar. But when an employee has an injury that is re- 
ported, you don’t put a point alongside his name or a marker? 

Mr. Grimaila. That is correct, we do not use points or a marker 
that has anything to do with the personal injury, no. 

Mr. Oberstar. Mr. Schulze, what is the purpose of the point sys- 
tem at BNSF? 

Mr. Schulze. The employee review process, we believe, is a solid 
risk management process, somewhat modeled off other safety lead- 
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ers in other industries. Dupont has an employee process, a little 
less formal than what we have. We believe it gives us a way to 
identify individuals who might he exhibiting at-risk behaviors, 
whether through human factor accidents, certain types of injuries 
or through rules violations. 

It is a non-punitive, non-disciplinary piece. It is where we can sit 
with the employees, go through coaching, counseling and additional 
training, whatever they need. Whatever might be distracting them 
or whatever help they might need. 

Mr. Oberstar. Each of you are denying the existence of what the 
employee panel said in fact exists. 

Mr. Schulze. Denying — what was that? 

Mr. Oberstar. The existence of a point rating system that finds 
and rates problem employees. You are denying what they said ear- 
lier, denying the existence of what they said earlier, is that correct? 

Mr. Schulze. No, when you first asked, I said we do, at the 
BNSF Railway, we do have a point system. 

Mr. Oberstar. Yes. But you are saying you don’t use that to rate 
employees for punishment or use it for other purposes. But the em- 
ployee panel said that is exactly what the railroads are doing, rat- 
ing the employees and then finding them to be problem persons 
and to eventually be dismissed. 

Mr. Schulze. It is not part of their discipline. It is not on their 
employee transcript. It is a way to identify people that we might 
need to work with through, again, additional coaching, counseling, 
training, whatever they might need in order to 

Mr. Oberstar. What happens under, how many points does an 
employee have to get to be subject to counseling? 

Mr. Schulze. Currently on the transportation side, it is 89. 

Mr. Oberstar. Eighty-nine points. At that point you call, not you 
but the human resources person calls that employee in and coun- 
sels the person how to operate more safely? 

Mr. Schulze. The employee’s supervisor would work with that 
individual. They would have monthly interviews, discussions that 
would take place either during the 6 month period or 12 month pe- 
riod, depending on the tenure of the employee. 

Mr. Oberstar. Okay. We have a few more minutes before we 
will have to go and vote. Ms. Fallin. 

Ms. Fallin. Thank you, Mr. Chairman, and thanks to all of you 
for coming today and presenting your testimony. In my former 
State, I headed up a commission to reform workers compensation 
for our business industry in our State. My number one goal was 
to prevent the injury in the first place. That is my best form of pro- 
tecting the workers, and helping to lower workers compensation 
cost or any type of injury cost in the workplace itself So I was in- 
terested in your comments about how you have programs in place 
to allow injured workers to report injuries, or even to report any 
type of safety concerns or even potential mishaps that might occur 
on a job that can be at risk for injury. 

I was interested in the Chairman’s comments about the point 
system and how you rank injuries and how you help evaluate dif- 
ferent job classifications that might be at risk for injury. Just 
thinking back, as an employer myself who had maintenance work- 
ers who worked in one of the jobs I used to work in years ago, that 
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I wanted to know who was at risk for injury, so I could prevent the 
injury in the first place. As I said earlier, it helps you to lower your 
costs on your insurance premiums and also helps protect your 
workers, which should he your number one goal, because that will 
help you as a business with your profit margins and with your em- 
ployee relations. 

So I guess in listening to the comments about a point system or 
how you evaluate risky levels of professions within your railroad 
industry, why wouldn’t you want to protect your employees and 
find out those different job skills that might be vulnerable to hav- 
ing accidents? 

Mr. Grimaila. There is no reason not to do it. In fact, it is in- 
cumbent upon us to understand that the person driving that train, 
perhaps hauling hazardous materials, is qualified, has dem- 
onstrated competency, and that we know they have a good working 
understanding of the rules. That is what we do with our testing 
programs. We need systems like that to keep track of and watch 
for risk emerging in that type of operation. 

Ms. Fallin. Are there any statements that were made by the 
previous panel that gave testimony that any of our witnesses on 
this panel would like to make comments on? 

Mr. Schulze. I guess I will take a couple. On one, on the bonus 
system, there was perhaps a hypothetical that talked about an em- 
ployee that had operations between Tulsa and Dallas, and the em- 
ployee said, or the supervisor said, you get five injuries, you get 
six, you lose $10,000 of bonus. I am assuming that could have been 
pointed toward our railroad, because we operate between those ter- 
ritories. 

We don’t have an incentive compensation or a bonus structure 
anything like that. There is a portion of all management employees 
and a large number of our union employees that their overall com- 
pensation, a small percentage of it, is tied to safety. And that is 
tied to the overall corporate safety number. So the frequency ratio 
or severity ratio that the FRA tracks, whatever that is for the com- 
pany, all management employees and a large number of scheduled 
employees participate at a certain level. It is not tied down to the 
individual local level how many injuries might take place on a local 
territory. So we would like to make that clarification. 

Ms. Fallin. Yes, Mr. Joyce? 

Mr. Joyce. There was discussion in a previous panel about how 
many lawsuits go to verdict, and whether that was unusual. Our 
experience across different areas of our civil justice system is that 
really very few do, in fact, go to verdict. I would take a little bit 
of issue with the idea that a case has to go to verdict to have a 
potential clogging effect. The reality is that a lot of cases go consid- 
erably pretty deep into the whole process before a settlement may 
be reached. 

And again, just coming back to the overarching point about work- 
ers compensation, I think there was a sense of, well, we are never 
going to get as much. The reality is that there is a certainty to 
workers compensation. It can always be adjusted. And the clear 
trend, as I discussed a moment ago, is very much in the employ- 
ment context. That trend is clearly toward the no-fault type of situ- 
ation. 
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Ms. Fallin. Let me follow up on that. I heard one panelist say 
on the previous panel that it took one to three years to get a claim 
settled. Do you have suggestions on how we could help injured 
workers get their medical care quicker and their settlements 
quicker? 

Mr. Joyce. Well, I think that the workers compensation system 
is quicker. It tends to he. We saw data from, I think a weh site of 
a law firm that represents FELA claimants, saying that they take 
up to two years generally to bring, or 22, 23 months to bring a 
claim. I think clearer, simpler processes, recognizing that there is 
a need to compensate someone. There are tradeoffs involved, obvi- 
ously, and the potential higher awards that you can see through a 
court verdict are a consideration. But balanced against that is the 
need not to have to prove negligence on the part of an employer. 
I think it has been judged overall to be a pretty reasonable trade- 
off. 

Ms. Fallin. Sir, did you have a comment? 

Mr. Wehrmeister. Thank you. Ranking Member Fallin. Yes, 
please. Reference was made on the previous panel by one of the 
gentlemen about an incident surrounding an incident on Norfolk 
Southern. For the record, I would like to point out that that hap- 
pened some six plus years ago, and as that gentleman pointed out, 
there was indeed a mutual settlement amongst the parties and a 
confidentiality agreement was signed. 

Notwithstanding that fact, though, and for the benefit of this 
Committee, if it be of help to you, I have the tapes in hand that 
were spoken of. If deliberation on this matter requires your seeing 
the tapes, I would like to convey them today and/or provide them 
later with as many copies as may be necessary for the Committee. 

Ms. Fallin. Thank you very much. 

Mr. Oberstar. We will receive that for the record, and we are 
going to have to recess at this point. We have two votes, motion 
to recommit and a vote on passage, following which we will recon- 
vene the hearing. You all can take a respite break. 

[Recess.] 

Mr. Oberstar. The Committee will resume its sitting with again, 
apologies to witnesses and to all in attendance for the interrup- 
tions. Little comfort to you, those are the last votes of the day and 
of the week. Doesn’t change your lives any. It may change ours. 

Mr. Schulze, BNSF has a points system, which we described ear- 
lier, and you cited the maximum is 89 points. But within that sys- 
tem, as I understand it, it assigns 40 points to an employee for re- 
portable injury, 5 points for a non-reportable injury. How did you 
come to this rating system? What is the value of 40 and what is 
the value of 5? 

Mr. Schulze. I am not entirely sure how the exact numbers, how 
we did come up with those. But I do know through the safety as- 
surance compliance program that is joint FRA, labor and BNSF, in 
the early 2000 time frame, it was discussed. We used to have re- 
portable and non-reportable injuries at the same level, point level. 
At that time, labor had a concern that that was going to put under 
the table those non-reportable, those first-aid type injuries. So we 
discussed through that process in the early 2000 time frame, mak- 
ing the non-reportable point system lower. 
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That is something that is currently under review. We keep look- 
ing at best practices and trying to improve it the best we can. 

Mr. Oberstar. I understand from one of your colleagues that 
had a point system and reviewed it and said it had unintended con- 
sequences that they are terminating it. Are you moving in that di- 
rection? Are you moving in the direction of terminating the points 
system? 

Mr. Schulze. It is not something that is under discussion right 
now. We are looking at refining it, trying to make it better. We be- 
lieve it is a valuable tool. We are open for discussion to make sure 
it is the best tool. 

I have not heard any employee discontent about this. We regu- 
larly meet with labor, either safety coordinators, which are union 
appointed leaders, on each of our divisions, that BNSF pays for 
them full-time to focus on safety, either through our local chair- 
man, general chairman that we meet with regularly. ERP has not 
been a system that they have taken much umbrage to. 

Mr. Oberstar. Well, you are certainly hearing from different em- 
ployees than we have been hearing from since the outset of the in- 
quiry into this matter. Clearly, they have told us that they don’t 
report, they even fear discussing the points system for fear of ret- 
ribution. I don’t know of another industry that has, maybe some 
that do, but I have been engaged in industrial safety issues for a 
great many years, in mining safety issues, mining industry, a 
wretched record until there were a few strikes that shut the com- 
pany down and shut down production lines, because of hazardous 
practices. And the industry changed. 

But establish a point system that moves an employee from green 
status to a red status and then according to reports that we have, 
if an employee gets hurt on the job, goes to the doctor, gets pre- 
scription strength Tylenol, the action goes unreported but the em- 
ployee gets 40 points. It is a bizarre and byzantine system, don’t 
you think? 

Mr. Schulze. The accident goes unreported? I am sorry? 

Mr. Oberstar. Yes. 

Mr. Schulze. And still gets — the injury goes non-reportable? 

Mr. Oberstar. That is what they have told us. 

Mr. Schulze. And it still gets points? 

Mr. Oberstar. And it still gets point. 

Mr. Schulze. No, that is — that wouldn’t take place. A non-re- 
portable injury under the current system is five points. And not all 
reportable injuries get 40 points. Say for instance, you were in a 
van accident 

Mr. Oberstar. Can you think of a better way to manage rela- 
tions with your employees than to give them a point system based 
on an injury? 

Mr. Schulze. It is just one process of many that we utilize. As 
we have discussed, safety is very important to us. We have a lot 
of processes and programs out there. This is one of them that we 
believe is a solid part of any risk management program. 

Mr. Oberstar. But if I were an employee who was subject to a 
rating system, for example, when I worked in a ready-mix concrete 
block factory, and because things were — accidents happen when a 
lot of things go wrong. Not always, but that is frequently. There 



89 


was a lot of things going wrong, and I got my hand caught in the 
mixer blade, a mixer, big two-ton mixer. I ripped a fingernail off 
my finger and a lot of other things. Old Zip Rawley put me in his 
truck and rushed me into the hospital, not to the company doctor, 
because they didn’t have a company doctor. 

But that would have been a reportable injury. Now, under your 
points system, if I had had this happen and I was worried about 
my job, I would have said, oh, hell, I will just shove it back and 
wrap some bandage around it and not report it. 

Mr. Schulze. But that is where, again, we make that clear dis- 
tinction, this is not part of discipline, it is not part of the employee 
transcript. This is simply an opportunity to spend time with the 
employee, find out if there are any issues, take time to coach, coun- 
sel, train. It is a discussion. It is not harassment and intimidation. 

Mr. Oberstar. Well, that is the way it is seen, and that is what 
we heard from the previous employee witness group. And it seems 
that CP has moved away from, Ms. Ackermans’ testimony reported, 
from a command and control culture of blame to a system based 
approached, in which there is an inclusiveness and an involvement 
that management and labor in emphasizing interior dialogue and 
positive behavior and performance. Have you looked at their sys- 
tem? 

Mr. Schulze. We regularly benchmark against all the Class I 
railroads. We believe our partnership with labor is very strong. 
Again, I mentioned the meetings we had last week with the safety 
coordinators, also some general chairmen. Next week again in Kan- 
sas City, I am meeting with the general chairman specifically to 
talk about safety. 

Mr. Oberstar. Will you talk to them about the point system? 

Mr. Schulze. I sure will, if that is something you would like. 

Mr. Oberstar. I think you should. I think it is giving railroad 
safety a bad name. 

Mr. Schulze. We will discuss it again. 

Mr. Oberstar. Do all of the railroads represented at this table 
have a hot line, confidential hot line? You are all nodding. For the 
record, they are all nodding. The record is not visual, it is verbal, 
so we will say yes. 

But one of the previous panel said, oh, when we call in, every- 
body knows our voice, they know who we are, it is not confidential 
at all. How can you assure confidentiality? 

Mr. Wehrmeister. I can only speak for our workplace at Norfolk 
Southern, Mr. Chairman. We have a number of multiple avenues 
or channels available to the employee. In our TCP, we outline that 
there are avenues, both through the FRA and through the labor or- 
ganization, if an employee chooses to go that route. But addition- 
ally, to speak with their supervisor or to the system director of 
safety. And we outline the telephone number. 

We think that we have evolved a culture such that anonymity is 
not necessary. But in the event that there are some employees, and 
there well may be some in our workplace, who do believe that that 
is necessary, we have a completely confidential ethics hot line, a 1- 
800 number that employees can call in that is divorced from the 
rest of the operating department and is controlled by our internal 
audit department. All of that is published to our employees for 
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their knowledge. Coincidentally, in this regard, in our workplace, 
we have an initiative that happens to be going on right now, an 
eight-hour safety training workshop that includes many modules 
and a great deal of training. 

But perhaps of interest to this Committee, one of the modules 
that is given, that is presented to all of our train and engine serv- 
ice people and dispatchers out in the field and the facilitators, per- 
haps, believe it or not, are agreement personnel, unionized per- 
sonnel and a supervisor, teams of two who teach a subject that is 
called in this booklet and has its own slide presentation that goes 
with it. Intimidation and Harassment. This module, the entire 
booklet, in fact, the eight-hour training program, was built by three 
local chairmen and three assistant superintendents, field super- 
visors working in conjunction with the safety department. There 
were a few items, like security, that we just have to cover. 

But people themselves came up with the topics in that training 
program, our folks and their peers as well as their peers’ super- 
visors, let folks know of the availability of these and what their re- 
porting requirements are and what the supervisor is expected to do 
for respectful treatment in the event that an employee is in fact in- 
jured. 

Mr. Oberstar. That is a training manual for both supervisory 
personnel and line? 

Mr. Wehrmeister. This is for all of our agreement personnel for 
some 15,000 or 18,000. 

Mr. Oberstar. Will you leave that for the Committee? 

Mr. Wehrmeister. I would be delighted to, yes, sir. 

Mr. Oberstar. I would like to go through it. 

Chairwoman Brown. 

Ms. Brown of Florida. Thank you, Mr. Chairman. 

Mr. David Brown, would you believe that that is my brother’s 
exact name, too, and he works at CSX? David Brown. I bet your 
checks are never mixed up. 

[Laughter.] 

Ms. Brown of Florida. I do have a series of questions. I know 
you all heard the other panel, and those were some horror stories. 
Can you respond to it? Also, expand more on what we can do to 
move the industry forward. I am very excited about the railroads 
and what could happen in our Country as far as the next 25 years. 
But we cannot have this culture that has existed in the past that 
the employees feel intimidated, this man was bleeding and he was 
afraid to say, take me to the doctor. It is hard for me to understand 
that. 

But I guess you have your life and your family and you think 
that you are going to lose your job, it may be a factor. So can you 
help me out here? We can start with Mr. Hamberger. 

Mr. Hamberger. Than you. Madam Chairwoman. I believe that 
H.R. 1 that was just signed into law in August provided for an ad- 
ditional parallel whistleblower protection through the Department 
of Labor. While I happen to believe that the current system pro- 
vides plenty of access, this is yet another way for the employee to 
be protected if they do blow the whistle, so that there is not ret- 
ribution, and if there is, that there would be punishment meted out 
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to the railroad. So I think that that provides another layer of safe- 
ty, if you will. 

I guess the other option, the other alternative I mentioned, just 
going back to the FELA issue, is just to ask the Committee to take 
a look at that and think about whether or not getting rid of that 
adversarial underlying negligence-based workers comp system 
might also lead to more collaboration and cooperation than the ad- 
versarial approach that that necessarily breeds. 

Ms. Brown of Florida. So you are saying that the way the sys- 
tem is presently set up, it is negative for an employee to report an 
accident? 

Mr. Hamberger. Well, I think, and I don’t want to be incendiary 
here, but I do have a number of pieces of advice from lawyers to 
our employees. You have to remember that FELA is a fault-based 
statute. You must put something in your accident report to show 
that your accident was caused by something the railroad did 
wrong. Giving a statement can hurt your claim. You are not legally 
entitled to be compensated for your injury unless it was caused by 
the fault or negligence of the company. And this is the kind of ad- 
vice and kind of system that fosters legal advice. 

But it is the system that leads to advice that you should not 
make any statements, either orally or in writing, as to how the ac- 
cident occurred until you see your lawyer or union representative. 
So it sets up just an underlying conflict, instead of sitting down 
and getting to the root cause of, if there are three slip and falls, 
let’s sit down and find out what is at the bottom of it. On our side, 
we are saying they are acting badly, and on their side, they are 
saying there is something wrong. It just doesn’t lead to collabora- 
tion, to that culture change that Ms. Ackermans was talking about. 

The other thing I think that is going on is that each of the com- 
panies here is trying to move to a proper balance. As I mentioned, 
I think you have to have some command and control. At the same 
time, there has to be collaboration. I think they are all trying to 
find that proper balance for their particular company. So I think 
we are moving very much into a culture of safety. 

Mr. Oberstar. Would the gentlewoman yield? 

Ms. Brown of Florida. Yes, sir. 

Mr. Oberstar. You touched on a very important line of inquiry, 
a very important issue. If I understand your response, and the re- 
sponses of other members of the panel, you are saying that the 
FELA creates this adversarial condition between employer and em- 
ployee, that workers comp, which is essentially a no-fault system, 
and we have already discussed the FELA position, you seem to be 
advocating for a workers comp approach. 

But workers comp is managed State by State. Would you be will- 
ing to accept the development of a national workers comp system 
that applies only to railroads? 

Mr. Hamberger. Yes. 

Mr. Oberstar. I think we might be able to write one. 

Mr. Hamberger. We would have some thoughts on that to share 
with you, sir. 

Mr. Oberstar. Thank you. 

Ms. Brown of Florida. Thank you. 

Mr. Brown? 
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Mr. David Brown. Thank you, Congresswoman Brown. Yes, I 
would say a couple of things. As far as progress we have made, 
what can we do, I think as I mentioned in my statement, we have 
made real progress. We feel very strongly about the positive 
progress that has been made, and we would reiterate the impor- 
tance of the Committee looking into how that progress is occurring. 
Look at today’s momentum, where we have come in the last three 
years and how that has occurred, and then working together how 
we are going to move forward. 

Just like Mr. Wehrmeister has mentioned, that sort of collabo- 
rative training that has been developed, certainly at CSX we have 
done the same types of programs, so that we sit down with employ- 
ees and learn together, educate ourselves so that our employees are 
better educated. We have developed our leadership abilities to be 
more positive, more effective and engaging. 

Another area that I think is of particular concern to you is that 
we continue to build our performance financially, so that we can re- 
invest and make our railroads safer, through new technology, 
through improved infrastructure, through updated equipment and 
the things you have seen us doing here in the last several years. 
It is paying real dividends in terms of performance improvements, 
and it is our plan to continue that. Thank you. 

Ms. Brown of Florida. Would you just follow up, because as 
you heard the question that I asked earlier about the hedge fund, 
and in particular, they are trying to, what they are trying to do to 
the industry. How would that affect the railroad’s ability, CSX in 
particular, for capital investment and safety improvements? 

Mr. David Brown. I am not sure I can comment specifically 
about the hedge fund’s intentions, but I will just say that our rail- 
road is getting to the point now where we are just able to make 
the kind of capital investments that we really need to make to 
progress into the future, not only to maintain and improve our cur- 
rent infrastructure, but importantly, to build capacity so that we 
can grow in the future. Anything that undermines that level of fi- 
nancial performance, the availability of those capital funds, will 
have a negative impact on our ability to move forward with safety, 
as well as serving the Country through safe rail transportation in 
the future. 

Ms. Brown of Florida. Mr. Hamberger, would you like to re- 
spond to that? Perhaps you have a broader picture. 

Mr. Hamberger. I do not have a comment on any specific hedge 
fund or private equity fund. I think on the one hand, the fact that 
private equity funds or private investors see the railroads as a 
place to invest is a good thing. I think from a policy standpoint, 
what this Committee needs to be cognizant of and aware of and 
take a look at is what is the goal, what is the aim of those inves- 
tors? Is it to invest, as Mr. Brown just said, to expand capacity, to 
improve safety? Then in fact, that is a good thing. If it is not, con- 
versely, I would think from a policy standpoint that it would be 
something that would concern the Committee. 

Ms. Brown of Florida. I think some of you others heard the re- 
sponse, some of those horror stories, and I think some of them were 
talking about some of your railroads. Can you respond to that? 

Mr. Wehrmeister. As far as intimidation and harassment? 
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Ms. Brown of Florida. Yes, sir. And not reporting accidents. 

Mr. Wehrmeister. I think that overall, in our workplace, we 
have come to learn, with the collaboration that Dave Brown just 
mentioned, that discipline is education that makes punishment un- 
necessary. Now, does that mean that there will never be a discipli- 
nary hearing again? Surely, it does not. But working collabo- 
ratively with, for example, the Brotherhood of Locomotive Engi- 
neers and Trainmen, and the United Transportation Union, and 
subsequently other labor organizations who have joined, we have 
a new discipline policy. It is a tribute to what can be done by work- 
ing together, called the System Teamwork and Responsibility 
Training. 

What it pledges is something that perhaps did not happen in pre- 
vious years to 2000 when this began. Again, other labor entities 
have come on since then. For example, it points out in policy fash- 
ion, employees will not be disciplined for failing to report an injury 
immediately if, as soon as the injury manifests itself, the injury is 
reported. We may not have done that in years gone by. Employees 
will not be subject to formal disciplinary hearing for sustaining an 
injury. It goes on to say, from time to time, there is a case that 
needs to be looked at, and the vice president in that group needs 
to approve that, so that we try to get to the cause of it. 

There is a steering committee that includes labor, and some of 
those folks are in the room today, from the START program or 
steering committee, and management as well, to guide it. In order 
to foster it, in order to proliferate it, virtually every quarter our ex- 
ecutive vice president of operations takes it upon himself and does 
not farm it out to a designee, and goes along with the vice presi- 
dent of labor relations to bring together each division’s local chair- 
persons, general chairpersons, representing the labor organizations, 
as well as local supervision, so that everybody is in complete under- 
standing with where we are at and where we want to go, and they 
talk out issues. 

I hope that is responsive to your question. 

Ms. Brown of Florida. Yes, sir. Does anyone else want to re- 
spond? 

Ms. Ackermans. I would like to talk about your question about 
how would the industry move forward. I have had the advantage 
of working within two completely different safety structures. I see 
the weaknesses and strengths of both systems. One of the 
strengths of the Canadian system, when it comes to union-manage- 
ment collaboration is a requirement for the union participation in 
safety and health activities. They can’t withdraw from safety and 
health activities. They are expected to stay at the table. 

What we have observed in the U.S. over the years is you will 
have a dispute over something else that happened in the work- 
place, and the reaction of labor, on occasion, has been to withdraw 
from the joint safety and health activities. That just brings that ac- 
tivity level to a halt. So there is a simple lesson that could improve 
safety here, is if there was mandatory participation. 

Ms. Brown of Florida. Do you have that in writing? Do we 
have that information? 
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Ms. Ackermans. I am not sure if it was in my testimony or not. 
I can certainly give you citations for the Canada Labour Code 
where it exists. 

Ms. Brown of Florida. That would be very helpful for us to 
take a look at. 

[Information follows:] 
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The following links were provided by the witness subsequent to the hearing: 

http://laws.iustice.gc.ca/en/showdoc/cs/L-2/bo-ga:l It//en#anchorbo-ga:l II - Part II “ 
Occupational Health and Safety of the Canadian Labour Code 

http://laws.iustice.gc.ca/en/showtdm/cr/SOR-86- 

305//?showtoc=&instrumentniimbei~SOR-86-305 - Safety and Health Committees and 
Representatives Regulations (SOR/86-305) of the Canadian Labour Code (entire 
document) 
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Thank you all very much. Yes, sir, you wanted to respond? 

Mr. Schulze. I would just like to echo the comments that have 
come out. It has to be a collaborative relationship. We have dis- 
cussed that before, the power is in, obviously, working together. We 
have certain agreements that are in place, whether it is alternative 
handling, which is non-disciplinary, non-punitive. We are going to 
build upon those. In the collaborative partnership, it has to be per- 
sonal. Everybody has to take this personally, that the employees 
are empowered and supervisors are engaged. It has to be done at 
the local level. That is where the power of safety is, at the local 
site safety teams. They are the ones who see the risk in a given 
area. 

Lastly, it has to be leadership driven. We have to heave leaders 
that, again, we stamp out any harassment or intimidation that 
takes place on the system. When it is identified, we need to address 
it, we need to confront it and address it strongly. 

Ms. Brown of Florida. Thank you, Mr. Ch^airman. 

Mr. Oberstar. Thank you very much. A very productive line of 
inquiry. 

How can you assure with such widespread operations that you 
are making every effort to identify front-line supervisors who are 
pressuring employees not to report? Some of you in your individual 
statements describe situations where disciplinary action was taken. 
Is there a consistency in how this issue is managed? How can you 
assure that actually it is being carried out? 

Mr. Grimaila. We believe that a consistent message throughout 
the organization, starting at the top, and making very clear what 
the expectations are, is the most important start. And that is what 
we have. The other thing is to be persistent. We have to continue 
to drive the message through, provide the training and examples, 
as Mr. Wehrmeister put out, and just stay after it with that. And 
demonstrate with our actions that what we are saying is what we 
are doing. That is the path we have taken right now. 

Mr. Oberstar. Does that suffice for the other three? 

Mr. Wehrmeister. Our eyes met. Mr. Chairman, in our work- 
place, part of our TCP is the declaration that we will audit our inju- 
ries both from a field perspective, if I may, those supervisors who 
control or have charge of the folks in the field. But we have an- 
other layer from our safety and environmental department of folks 
who go out twice a year and they audit the personal injuiy forms 
for reportables, accountables and first aid, and check it against our 
casualty claims files; in other words, if there is a payment to an 
employee, to ensure that we are not speaking from two different 
mouths. In other words, no injury report and there would be a pay- 
ment. If we have a discrepancy, we certainly clear that up. 

Additionally, our general managers and superintendents are very 
active in ensuring that all of the right things are done with our re- 
porting. FRA is very active and audits us at least once annually on 
a system basis. They don’t just go through the reportables, they go 
through the accountables, the first aid, we put everything down in 
our workshop, and I know the other railroads do, too. They look at 
it all, even if it is not a reportable, per se. 

Mr. Schulze. I would say on the BNSF it is very similar to what 
each of these gentlemen said. We do cross-correlate data bases to 
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ensure that we have all the information. We get the information 
from the field, what happened injury-wise. We get information from 
the claims department, much like what Mr. Wehrmeister is saying. 
And we also have medical department information. We correlate 
those data bases to make sure that they are all synched. If any one 
of them is out of order, we make sure that it is a reportable injury 
and we address it with a supervisor. 

Mr. David Brown. And similarly on CSX, pretty much an ap- 
proach around our leadership style, our approach to leadership, so 
that it is a top-down message about the importance of being a posi- 
tive, engaging leader. The fact that when you don’t deal with facts, 
you can’t create sustainable improvement. That is really what we 
are trying to accomplish. 

Self-auditing, we do look at our records, we audit ourselves. We 
also cooperate fully with FRA in any auditing of records. Our hot 
line produces, occasionally does produce a complaint. We inves- 
tigate those fully, take the appropriate action. We have trained all 
of our leaders, all of our managers. That is an ongoing process. 

Obviously, there is some awareness around allegations of intimi- 
dation and harassment through the history that has led up to this 
hearing today. So we paid particular attention to make sure all of 
our leaders are aware of that and very much informed about all of 
the various issues that could be considered out of bounds. We made 
those boundaries firm and we expect our leaders to stay within 
them. Thank you. 

Mr. Oberstar. Were any of you surprised then by the testimony 
that was given earlier by the injured railroad employees? Did this 
come as a surprise to you? They described very thorough practices 
on your part? 

Ms. Brown of Florida. Mr. Chairman, will you yield to me for 
one moment? 

Mr. Oberstar. Yes, I yield. 

Ms. Brown of Florida. That young man at the end, Mr. 
Ehlenfeldt, who is fired and unemployed, what company was he 
working with? 

Mr. Schulze. He was with BNSF. 

Ms. Brown of Florida. Can you address that? 

Mr. Schulze. I am not sure how much I can address. That is, 
it is going to be under litigation in the next couple of weeks. So 
a lot of the facts will come out through the judicial system. I will 
say to some of it, we do have disciplinary policies that are generally 
progressive discipline. So the discipline that he was assessed for a 
certain event might trigger something differently for another per- 
son similar to, say, your driving record. I grew up in the State of 
Nebraska, you had 12 points, if you got to 12 , your license was sus- 
pended. If you are at 11, got a speeding ticket and got your 12th 
point, you would lose your license. If you were at 1 or 2 and got 
a speeding ticket you wouldn’t lose your license. 

Ms. Brown of Florida. But you indicated that the point system 
was not in place. 

Mr. Schulze. The employee review process? 

Ms. Brown of Florida. No, the Chairman asked you about the 
point system. 

Mr. Schulze. Yes. That is separate from the discipline process. 
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Mr. Oberstar. Points are separate from discipline, he says. 

Mr. Schulze. Yes, the employee review process did not correlate 
to the discipline. 

Mr. Oberstar. Ms. Ackermans, can you describe for us the legal 
structure in Canada that governs on the joh accident injury and 
treatment thereof? 

Ms. Ackermans. In Canada, the provinces each have workers 
comp no-fault systems. So they have adjudication rights over, did 
something really happen in the workplace or not. It does not go to 
the court systems as it does in the workers comp systems that I 
heard today, about the State systems. So the workers comp boards 
themselves adjudicate. 

Mr. Oberstar. So the railroad is subject to each separate provin- 
cial workers comp law? 

Ms. Ackermans. Right. And it is based on the province in which 
you reside. So your injury can happen in one province, but it is 
where you reside, that is where the resolution occurs. 

Mr. Oberstar. So if you live in Quebec and you are injured in 
Alberta, you have to go back? 

Ms. Ackermans. You wouldn’t get that far in the railway system. 

[Laughter.] 

Mr. Oberstar. Yo have to go back to Quebec to be adjudicated? 

Ms. Ackermans. It is where you live. And of course, in the rail- 
way system, people don’t travel more than a couple hundred miles 
from their home on the railway system. Most of the injuries occur 
in the province where you reside. 

Mr. Oberstar. Those are huge, sprawling provinces. The prov- 
ince of Ontario covers seven States. 

Ms. Ackermans. Just about. So given that, given also that the 
workers comp administration actually is different in every prov- 
ince, in some provinces the assessment is based on a percentag:e of 
payroll. In other provinces, it is based on your particular injury 
rate. In other provinces, it will be based on a full-blown assessment 
of the future costs and will be assessed, everything up front. Some 
of it is a pay as you go. 

So we have a myriad of systems that we work within. The report- 
ing requirements may be different. They are similar in terms of 
what needs to be reported, but the timing is different. The lowest 
common denominator is 48 hours that we have to report a serious 
injury to a workers comp board in one of the provinces. So we made 
that our internal reporting target, is to try and get everything re- 
ported within 48 hours in order to meet that one provincial juris- 
diction. 

Mr. Oberstar. Thank you. 

Well, I want to thank the panel for their testimony, for contrib- 
uting a great deal of time and effort to the presentations that you 
have made. It has helped us to sharpen the focus. Mr. Joyce, we 
will expect written comments from you. 

Mr. Hamberger, it will be interesting to get your thoughts on a 
national workers comp type of system. And we will invite the 
brotherhoods to submit their thoughts on it as well. 

Certainly there are clear problems, Ms. Brown elucidated, as 
each of you and the previous panel said, resulting from an adver- 
sarial structure. On the other hand, there surely has to be a firm 
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standard by which to measure. A point system, to me, is fraught 
with the type of internal problems that were reported by the pre- 
vious panel. If the railroads and the brotherhoods could work that 
out amongst themselves, that would be the best outcome. But if 
not, then, as we have done in aviation and elsewhere, then it is ap- 
propriate for Congress to legislate. 

Mr. Hamberger. Mr. Chairman, if I might be so bold. 

Mr. Oberstar. The gentleman is recognized. 

Mr. Hamberger. Thank you. I think that we would be really 
pleased to sit down with the brotherhoods, I think, if you or your 
staff were sort of the 

Mr. Oberstar. Mediator? 

Mr. Hamberger. — raconteur, that it would be very helpful to 
make sure that we sat down and moved forward. That would be a 
great service. 

Mr. Oberstar. We will explore that. 

Mr. Hamberger. Thank you. 

Mr. Oberstar. The Committee stands adjourned, with great ap- 
preciation to the witnesses. 

[Whereupon, at 5:47 p.m., the Committee was adjourned.] 
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Committee on Transportation & Infrastructure 

Hearing on “The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety 

of America’s Railroads” 

Thursday, October 25, 2007 

Statement - Congressman Jason Altmire (PA-04) 

Thank you, Mr, Chairman, for holding this hearing today on the impact of railroad injury, 
accident, and discipline policies on the safety of American’s railroads. I wish to extend a warm 
welcome to today’s witnesses. Thank you for your time and willingness to provide us with your 
expertise and experiences. 

Based on the submitted testimony, I am concerned that some of the management 
programs in place have unintended consequences when it comes to efforts to improve safety at 
railroad work sites. For example, certain workplace safety programs arc designed and 
implemented in a way that creates a system that discourages the reporting of injuries and 
accidents, rather than reducing the actual number of incidents from occurring in the first place. 
Further, I am concerned about whether workplace injuries and accidents are being adequately 
reported. 

Workplace safety is something that we should all strive to improve and we need to ensure 
that the proper policies are in place - as well as enforced - to reduce the number of railroad 
injuries and accidents. I hope that today’s hearing will provide insight into current practice and 
provide the committee with guidance on how to proceed in the future. 

Thank you again Mr. Chairman. I look forward to hearing from today’s witnesses and 
yield back the balance of my time. 


### 
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Statement by Congressman Jerry F. Costello 
Committee on Transportation and Infrastrueture 
The Impaet of Railroad Injury, Accident, and Discipline Polieies on the 
Safety of America’s Railroads 
October 25, 2007 

Thank you, Mr. Chairman. I am pleased to be here today as we 
discuss the impact of railroad injury, accident reporting and discipline 
policies on rail safety. 

I firmly believe that no employee should ever feel intimidated or 
threatened, especially when it comes to injuries and accidents and the safety 
of our rail system. The allegations of intimidation brought forth are 
numerous and troublesome and strongly affect the safety of our railroads. 

I am Chairman of the Aviation Subcommittee and the FAA has 
undertaken many initiatives to promote voluntary reporting programs and 
these non-punitive principles have proven quite effective in the regulatory 
environment. I am interested in hearing from our witnesses, in particular 
the FRA, to see what disciplinary actions are being taken and if they are 
working to improve reporting requirements similar to what the FAA has 


done. 
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I also want to point out that I am pleased HR 2095, the Rail Safety 
bill, which recently passed the House of Representatives, included Section 
606 which I authored to provide for prompt medical treatment to railroad 
workers. This is an important safety and quality of life issue for rail workers 
and ensures that our rail workforce is properly being treated. 

With that, I welcome our witnesses and look forward to their 
testimony. 
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Statement of Rep. Harry Mitchell 
House Transportation and Infrastructure Committee 
i 0/25/07 


—Thank you Mr. Chairman. 


—Safety is supposed to be out top priority for 
all modes of transportation, including 
railroads. 


—The Federal Railroad Administration 
(“FRA”) is charged with ensuring that this 


remains the case. 
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--Increasingly, however, we are finding 
disturbing questions about the degree to 
which the FRA is meeting this obligation. 

“The Department of Transportation Office of 
Inspector General recently reported that the 
FRA was investigating less than two-tenths of 
one percent of all accidents and incidents 
involving railroads. 

“Even more disturbing, we are receiving 
reports from railroad employees that they 
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have been discouraged from reporting 
injuries, or worse, harassed for doing so. 

—At a time when the FRA is finding evidence 
of underreporting of employee injuries, this is 
something that clearly needs to be 
investigated. 

—I want thank the Oversight & Investigations 
staff for all the hard work they have put into 


today’s hearing. 
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--I am looking forward to hearing from 
today’s witnesses. 

--I yield back. 
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Statement of 

The Honorable James L. Oberstar, Chairman 
Committee on Transportation and Infrastructure 
Oversight and Investigations Hearing on 
The Impact of Railroad Injury, Accident and Discipline Policies on the safety of 

American’s Railroads 
OCTOBER 25, 2007 


1 would like to welcome everj'one to our hearing this morning. We are here 
for a critical examination of rail safety, a little more than a week after the House 
passed H.R. 2095, the Federal Railroad Safety Improvement Act, by a \Tirc of 377 to 
38. This historic and important legislation mandates a number of safety 
enhancements and increases the number of rail safety' inspection and enforcement 
personnel. 


Today, we consider the issue of railroad injury, accident, and discipline policies 
on the safety of America’s railroads. The accuracy of rail safety databases has been 
heavily criticized in a number of government reports over the years. These reports 
have documented a long history of underreporting incidents and accidents and non- 
compliance with Federal regulations in the railroad industry. The underreporting of 
railroad employee injuries is significant aspect of this problem, and employees 
frequently report that harassment of cmploy'ces who are hurt on the job is a common 
railroad management practice. 



Why do they do tliis? Well, one reason is that it makes their accident statistics 
look better than they really arc, but it also denies us a full understanding of the nature 
and extent of safety problems in the railroad industrt', which is vital to improving 
safety. Moreover, it’s just not right for people wht> arc hurt on the job to be 
intimidated by their managers. 

Since our Oversight and Investigations staff began contacting railroad 
employee groups about the iiajury’ accident rept)rting issue, we have received several 
hundred e-mails and reports of alleged harassment of railroad employees who have 
reported injuries. Other reports involve cases where employees were cautioned by 
managers not to file an injury report, in order to avoid future problems or disciplinary 
action. More than 200 individual cases, with documentation, of alleged management 
intimidation following injury reports have been provided to the Committee. 

Our staff reviewed all of the most recent Federal Railroad Administration 
(“FRj-V’) “Comprehensive Accident/Incident Recording Keeping Audits” conducted 
under Part 225 of the F'R.V regulations. In the latest audits conducted at major 
railroads, the l*R.-\ found 352 vdolations of Federal law for underreporting, with the 
largest category' represendng failures to report employee injuries. Tt is important to 
recognize that this represents only the number of underreported injury events that 
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the I'RA was able to identify by auditing the railroads’ own records, but this number 
does not represent the actual number of injuries that may have never been officially 
reported by employees. Thus, it is perhaps just the “ tip of the iceberu .” 

Tn preparing for this hearing, the TRj\ Associate Administrator for Safety 
stated that she bcheved that supervisory pressure on employees to not report injuries 
is a significant issue. When the agency receives complaints on this subject, FRA docs 
invesdgate these reports. However, the Associate Administrator maintained that 
FRA simply docs not have the resources to investigate the extent of the “harassment” 
issue. Hopefully, by dramatically augmenting the FRA safety' inspection staff, as 
provided for in H.R. 2095, we can begin to address this trernctidous lack of F]L\ 
investigative resources and start to correct the railroad accident underreporting 
problem. 

It is of concern to us that many railroads have management programs and 
policies that may, perhaps unintentionally, inhibit or intimidate employees into not 
reporting on-the-job injuries. Thus, many injury' accidents, that are rcciuired to be 
reported to the FR.\, may be never reported as a result. We have reviewed numerous 
cases where railroad managers sometimes bring pressure to beat upon employees in 
three common ways: 
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1) “counseling” employees not to file an injury report in the first place, subtly 
suggesting that it might be in their “best interests” not to do so; 

2) finding employees exclusively at fault for their injuries and administering 
discipline; and 

3) subjecting employees who have reported injury accidents to increased 
performance monitoring, performance testing — events which are often followed by 
subsequent disciplinary^ action up to, and including, termination. 

In fairness, during our discussions with the senior executives of the major 
railroads and in the testimony we will hear from them today, it certainly appears that 
they are dedicated to the prevention of injuries. But, it is also clear that many railroad 
safety management practices may create unfortunate and “ unintended consequences .” 
Whether intended or not, the consequence is that many employees perceive 
intimidation to the extent that those who arc injured in rail accidents are often afraid 
to report their injuries or seek medical attention for fear of subjecting themselves to 
discipline, increased scrutiny, and ultimately termination from employment. 

We must find a way to create a more open and non-punitive environment 
when it comes to dealing with the reporting of railroad incidents and accidents. Wc 
must find a way to promote an environment where railroad workers feel free to come 
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forward and report important safety problems, without fear of being blamed for 
things that are often out of their control 

I think that perhaps the railroad industry could learn some important lessons 
from commercial aviation, where incident and accident reporting occurs today in an 
environment largely free of the fear of retribution. About 20 years ago, air 
transportation and the FAA shared a similar reporting culture, which was quick to 
assign blame to individuals and to apply severe discipline. 

In the 1 980’s, scientists at the National Aeronautics and Space Administration 
(“NASA”) and leading universities demonstrated persuasively that more than 75 
percent of all incidents and accidents in air transport have some sort of human- 
related causal factor. More importantly, however, this research demonstrated that 
accidents almost always involve multiple and interrelated causal factors. While the 
final “pilot error” may have been the most salient or obvious causal factor in an 
accident sequence, there are almost always many other factors that either caused the 
pilot to make the error, or allowed a simple error to progress to a catastrophic 
conclusion. In this pliilosophy of accident causation, it makes Uttle sense to blame a 
complex accident sequence on a single human operator, when there were many other 
factors that led the operator down a path toward making the “final” error. 
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Simply pronouncing an accident due to “human factors” or “human error” 
sheds very' litde useful hght on why an accident occurred. Humans are “human,” we 
all make mistakes, and sometimes the mistakes we make are a function of problems in 
the working environment. Thus, punishment or discipline for an honest, 
unintentional, human error is often not the right answer. Finding out why a mistake 
happened by openly looking at aU the factors in play is the right answer. That is not 
happening often enough in today’s railroad safety culmre. 

I look forward to hearing from all of our witnesses today. I hope our 
deliberations today can help point the way to a stronger and healthier railroad “safety' 
culture.” 
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Statement of 
Faye Ackermans 
General Manager, Corporate 
Safety & Regulatory Affairs 



Canadian 

Pacific 


Before the U.S. House of Representatives 
Committee on Transportation and Infrastructure 
Hearing on “The Impact of Railroad Injury, Accident and 
Discipline Policies on the Safety of America’s Railroads” 


October 25, 2007 


Canadian Pacific 
401 9“* Avenue SW, Suite 500 
Gulf Canada Square 
Calgary, Alberta 
T2P 4Z4 



On behalf of Canadian Pacific, thank you for the opportunity to provide this Committee 
with information about CP’s approach to safety. 

Canadian Pacific Railway (CP), founded in 1881, is the sixth-largest Class 1 railroad in 
North America. It provides rail and intermodal freight transportation over a 13,300-mile 
network in Canada and the U.S., serving the principle business centers in the U.S. 
Midwest and Northeast as well as Canada. 

CP’s rail assets consist of the Canadian railway division, and its U.S. rail assets operated 
by two wholly-owned indirect subsidiaries, Soo Line Railroad Company (“SooLine”) and 
Delaware and Hudson Railway Company, Inc. (“D&H”). On October 4, CP completed 
the transaction to acquire Dakota, Minnesota & Eastern Railroad Corporation and its 
subsidiaries (“DM&E”) which will expand CP’s network by approximately 2,500 miles 
and increase its access to U.S. Midwest markets including agri-products, coal and 
ethanol. Approval of that transaction is pending before the Surface Transportation Board 
(“STB”). 


CP has earned a solid reputation as being a good, cooperative neighbor. “Community” is 
a part of our core values and is considered the responsibility of every CP employee. CP 
works with local communities to jointly address concerns and areas of common interest. 

Executing Our Vision 

CP’s corporate vision is to be ""the safest, most fluid railway in North America.” 

The safety culture at CP is an integral part of Execution Excellence and we are achieving 
results. The safety and health of Canadian Pacific employees and the safety of our 
operations is of paramount importance to everyone who works for this company. A 
decade ago, CP re-aligned its management team and in the process created a consistent, 
visible focus on safety that has achieved extraordinary results. From 1996 to year-to-date 
2007, CP train accidents and personal injuries fell by 61% and 72% respectively. 
Furthermore, in seven of the ten years from 1997 to 2006, CP achieved the best system- 
wide train accident rate among the North American Class 1 railways. In 2006, the CP 
train accident rate was 1 .54 accidents per million train miles. ITiis was well below the 
U.S. rail industry rate of 3.6. 

CP’s safety .success is a testament to union/management commitment and involvement in 
hundreds of safety, health, training and business process activities. We have been 
building a safety-conscious culture where safety is built into our business processes. It is 
not a “bolt-on” activity or afterthought - it is how we do business. We have consistently 
approached safety management using the seven key principles listed. All of them are 
important factors in our safety success. Our employees recognize these efforts. On 
employee insights surv'eys conducted by an external con.sultant every two years, safety 
gets high marks; 70% of our employees agree/strongly agree with the statement “1 feel 
that workplace safety receives appropriate attention here.” There has been a significant 
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improvement in this metric over the last few years and we want to continue to improve 
these results. 


Safety 


Executing Our Vision'* 


Our Approach 

E5 Safety integral to business 
processes 

s Priorities based on risk 
a Involvement from all levels 
s Flee-flowing communications 
3 Multiple layers of defense 
a Committed leadership 
S3 Continuous improvement 

What Our Employees Say* 

s I feel that workplace safety 
receives appropriate attention 
here 
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* Hewitt Survey 
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1. To be the safest most fluid 
railway in North America 
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Safety Framework 

How did we get here and how can we ensure continuous improvement going forward? 
Since 1996, CP has consistently used a framework for workplace and operational safety 
that involves all levels of employees and management. This framework is founded on the 
belief that if CP can engage everyone in its workplace, at all levels, we will achieve 
continuous improvement in all aspects of safety, whether they are regulated or not. 

The top-down safety focus starts at the Environmental and Safety Committee of the 
Board of Directors. Top-down activities include goal and target setting, developing the 
strategies and tactics, creating the policies, plans and oversight activities and developing 
the programs and tools needed to effectively integrate safety into day-to-day operations. 

The bottom-up action planning directly engages over 1,000 employees who are members 
of about 100 work-place Health and Safety committees with outreach from these 
committees to all employees. These committees each produce an annual safety plan with 
activities targeted at local needs and concerns. They are also responsible for monitoring 
and auditing the effectiveness of the planned activities. These local plans are one layer of 
safety plans. CP integrates several layers of safety plans each year, including Service 
Area Plans, with the Corporate and Work Place Plans. 
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Safety Management Oversight 



Safety Framework 

® Top-down / bottom-up processes to ensure 
safety oversight, but iocal/departmentaf 
application 

55 Joint union/management committees in the 
U.S. on 2 levels 

s Continuous improvement process 



Corporate Soda! Responsibility Report on www.cpr.ca 


Part of the annual .safety framework cycle includes processes to monitor the effectiveness 
of the plans, including incident trend analysis. Plans and activities are adjusted as 
needed to continuously improve the processes and initiatives. 

In addition to the work place committees, CP has senior union and management staff on 
Safety Committees. In the United States, there arc Safety Advisory Boards for the major 
functional teams with participation from Union General Chairmen and senior managers. 
In Canada there are two layers providing senior union/management focus; Policy 
Committees for the major functional teams and a Master Committee. This committee 
structure and the processes we have built into safety management oversight, ensures a 
consistent approach with a constant focus on improving all aspects of safety. 

The Safety Framework has been institutionalized at CP and will continue to set the 
platform for ongoing continuous improvement . 

CP has also published a Corporate Social Responsibility Report for several years, llic 
current version can be accessed on-line at www.cpr.ca 
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Safely Operating a Railway 

Turning now to train operating safety, 1 want to discuss some of what it takes to operate a 
railway safely, lliere are four major elements - track, equipment, train operations and 
the outdoor environment ~ with a fifth element - the human factor - overlaying all of the 
basic elements. It has been said that railroading is an outdoor sport - we operate in all 
types of weather through all types of terrain and it greatly influences our approach to 
managing safety. Most of our effort goes into preventing accidents. In the distant past, 
the primary prevention defenses were manual - things such as planning, inspection and 
maintenance. 


Safely Operating a Railway 


Proactive Elements 
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These activities continue to form the fundamental base of our pro-active prevention 
processes. They include things like track inspection, maintenance and renewal, 
equipment inspection and repair, train brake testing, and operating rules and practices. In 
the past few decades, technology started to play an increasingly important role with the 
wide spread introduction of signaling systems, computer control systems and the first 
generation of way-side detectors. Technology now plays a much more significant role 
in our prevention efforts. In fact, we are on the cusp of a revolution in new technology 
that will do a much better job than humans ever could of inspecting track and equipment. 

When a train accident occurs, CP has a very structured approach to determining cause 
and corrective actions. CP has a small team of professionals with expertise in track, 
equipment, track-train dynamics (including computer simulation) and failure analysis. 
Since this team is small, we have trained about 1,500 CP managers in train accident 
reconstruction and cause-finding methods. Policies, procedures and reference material 
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has been developed to assist the organization, and the team is available to assist in 
determining cause when required. They regularly provide analysis of failed components, 
computer simulations and advise to assist the organization. 

There is also an internal requirement for certain train accidents and serious personal 
injuries to be reviewed by the Health Safety Security and Environment Committee 
(HSSE), both for cause and corrective actions. The HSSE is comprised of senior 
Operations staff. It is chaired by the Senior Vice President of Operations and meets 
weekly. 

But what has really enabled CP to be the North American leader in operations safety is 
our focus on the human factor. All humans make mistakes - many mistakes every day, 
from forgetting to do something, misplacing something, misunderstanding an instruction 
or getting distracted. We have systematically tried to understand how and where human 
error has played a role in accidents and tried to improve those underlying elements that 
led to an error or a series of errors causing an accident. To assist in this effort, we have a 
world-class set of investigation tools, called Investigation of Safety Related Occurrence 
Protocol (ISROP) that encourages understanding of the multiple causes of human error 
accidents and promotes corrective actions that address all aspects of causality, 
particularly at the interfaces between people and processes. 

Human Error and Safety Culture 

Accidents in the railway industry will happen. Some are simply out of railway 
companies’ hands, the result of unavoidable or unforeseeable situations such as an 
avalanche or a mudslide. Many accidents, however, are the result of human error and are 
rooted in a plethora of causes. Fatigue, inattention, absent or vague communication, 
poor judgment, deliberate rule violations, technical or operational errors, inadequate 
training, actions based on assumptions, complacency, and lack of teamwork are just a few 
of the human causes that can lead to accidents. 

The culture of North American railroads is typically described as militaristic. In this 
culture, rules are created, people are trained to follow the rules and when a rule is broken, 
punishment is required to ensure the person who broke the rule won’t do it again. 
Simultaneously, the punishment is supposed to send a message to other persons about the 
consequences of breaking rules. 

For the past decade, CP has been slowly moving away from this militaristic model. We 
have been introducing an understanding of the “human factor” into our safety processes - 
how and why people make mistakes and what systemic changes can be made to avoid or 
trap errors. This has made us much more conscious of where processes may be 
vulnerable or where multiple layers of defenses may be lacking.. 

This is a journey; the progress we have made is still fragile. There are wide disparities 
within CP on acceptance and use of this approach and the various “tools” that have been 
introduced. And there is much more work to do. But generally, we are trying to move 
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from a culture that blames' the individual who ultimately makes the final error in the 
chain of accident causation, to one where we ask system-based questions such as: What 
defenses failed? How did they fail? How can the system be made more resistant? 

CP’s Human Factors Journey 

Dr. James Reason^ introduced the world to several key concepts about system error, 
including; 

Latent conditions - The system defenses built by management all have holes in 
them. These are dynamic holes - they get larger or smaller as the environment 
changes. These holes often go unrecognized until there is an accident. 

Active Error - These are the errors that breach the system defenses and 
ultimately, if all the holes in the system line up, result in accidents. 

In meetings in 200! and again in 2005, Dr. Reason reinforced some other key messages 
with senior CP managers including these principles: 

- People are people and making mistakes is part of being human; 

- The remedies are mostly in the hands of the system “builders” not the employees who 
make mistakes; 

- We need to create a system that doesn’t require violations to get the job done; and 

- It is easier to change practices than it is to change values and beliefs, but changing 
practices will eventually lead to culture change. 

CP has used these constructs to help frame our approach to understanding human factors 
and human error management. 

The operating environment of a railway is dynamie, not static. Situations change from 
hour to hour and the humans executing their daily tasks need to recognize those changes, 
create a new work plan, recognize the new hazards, communicate to each other and 
execute the new plan. This is done smoothly and without negative consequences most of 
the time. Our efforts, described below, have been targeted at improving an already good 
record and providing ways to continue to strengthen the defenses in our processes. 

Changes introduced inelude elements such as improved instructional material, train 
accident cause-finding tools; human factor investigation protocol and corrective action 
guidelines; peer-based job observations; error trapping strategies; on-the-job coaching 
and mentoring and fatigue management initiatives. 

There has always been recognition that people played a key role in safely operating a 
railway - they needed to be trained and qualified; they needed to have ongoing skills 
upgrading; they needed to meet fitness for duty requirements; they needed to be 
supervised to ensure ongoing compliance with the rules. What we have been trying to 


* According to Reason, the blame game is about blame, shame, retrain, discipline and write another 
procedure. 

^ James Reason. Managing the Risk of Organization Accidents 1997 
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change is how we react to the errors that cause accidents and to identify and change 
elements of the processes that create the conditions that allow errors to become accidents. 

Human Error Investigation 

ITie internal investigation of various CP accidents in the late 1990’s led to the 
development of a more comprehensive and human-factors oriented accident investigation 
methodology. In 2002, CP introduced the first version of the Investigation of Safety 
Related Occurrences Protocol (ISROP) to our Canadian operations. This protocol was 
updated and implemented system-wide in 2005. At this point in time, it’s use is 
mandatory for certain accidents, and optional in all others. 

ISROP is a set of tools designed to investigate all aspects of the work system, determine 
multiple causes of an occurrence and determine appropriate and effective corrective 
actions. While there are several tools within the protocol, four are of particular 
importance:. 

- The first is an aid for the investigator to help determine what kind of error 
occurred. This is a key determination. Knowing the error type helps guide the 
corrective actions. Furthermore, most types of errors should not result in 
employee sanctions. 

- The second is an events mapping process that links the various decisions made 
that led to the accident into a structured picture of what happened and how the 
various decision points relate to each other. 

- The third is a structured approach to collect data using the SHELL model. This 
approach helps to organize and preserve the information into five categories - the 
Software such as the policies, the Hardware including all the equipment and 
materials, the Environment and its impact if any, the Live-wear (the people) both 
immediately and peripherally involved. The chance of overlooking or omitting 
key information is reduced. 

- The fourth is a guideline for corrective actions. More effective corrective actions 
will result from understanding the type of error made and the types of latent 
defects in the system. 

ISROP has improved the quality of both our investigations and our corrective actions. 
Clearly, as we get better at using the tools, we will continue to improve the quality of 
systemic corrective actions. The impact of ISROP within the Mechanical department at 
three locations in Canada is currently being evaluated by the Federal Railroad 
Administration. A final report is expected in 2008. 

Corrective Actions 

Here are examples of systemic corrective actions that have been made in the past few 
years. These w'ere designed to trap future errors and were built based both on the type of 
error made and the type of latent condition identified during investigations. 
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Communication 

A high percentage of human error train accidents and injury caused by train contact 
include an element of misunderstanding between members of a crew^; one person 
assumes the other knows the sequence of tasks; communication about location of a 
critical control point is misunderstood; a critical piece of information is missing; a step in 
the process is inadvertently skipped over and so on. CP has implemented a number of 
initiatives to lessen the potential for communication error . These include: 

Special vests for new employees. Most CP employees where high visibility vests on the 
job. In 2005, we introduced a different colored vest for new train crew employees and a 
vest with special markings for new track workers. These vests are ongoing reminders for 
other members of the work team to pay extra attention while communicating and 
executing the task at hand 

Job briefings. There is a formal requirement at the start of every shift for employees to 
have a job briefing that includes not only the work program but key safety elements and 
potential hazards. For some crafts these briefings are written and signed and for others it 
is verbal. The process also requires people working together to stop and re-do a briefing 
as conditions or the task changes. While job briefings have been a long-standing 
requirement, they have become much more formalized in the past 5-6 years. 

Crew Resource Management training. Introduced in 2000, this is soft-skills training for 
new train crews to promote working together, professional behavior and how to problem 
solve in a crisis. 

Specific communication protocols: 

Voice communication of switch position. This requirement was introduced in 2002 
and ensures a crew member on the ground and the member in the cab of a locomotive 
communicate switch position while at the switch, and thus lessens the opportunity for 
leaving a switch in the wrong position. 

Communicating 3-point protection. This requirement ensures the crew member in 
the cab and the one on the ground have positively communicated to each other before the 
crew member on the ground is placed in a position of potential harm. This ensures both 
crew members understand what the other is about to do. 

Understanding the right way to perform a task 

Another frequent source of error is lack of understanding of a task, process or rule which 
results in misapplying a rule or using the wrong rule. These misunderstandings can be 
created during training, by written and verbal instructional material or through long- 
standing poor work practices. Our efforts to improve understanding include: 

Improving instructional material. CP has made efforts to improve the quality of our 
instructional material, using writing techniques such as targeting a grade 6 education 
level, using actions oriented verbs rather than passive, using bullet points rather than 
paragraphs and “chunking” information. Examples include our General Operating 
Instructions and the Red Book for track maintenance. 


^ The definilion of “crew” in this context is all the people involved in the communication chain, 
irre.spective of their craft. 
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On-the-job coaching. Formal classroom training needs to be supplemented by on-the-job 
training. CP has created processes to train the “coaches” who are peers and to track the 
coaching activity to help ensure new hires are better prepared for the workplace. 
Peer-to-peer audits. CP’s Health and Safety Committees have implemented two peer 
oversight programs where unionized members of committees audit compliance with 
operating rules. ORCA looks at radio communication and SOFA looks at switching 
activity. Data collected is confidential and trends are monitored to help determine where 
to direct safety efforts. 

The "training train" for supervisors. Two years ago, operations supervisors received 
hands-on training in key procedures to ensure they understood the rules and the right way 
for employees to perform tasks, including the ergonomics. 

Proficiency testing. Proficiency testing is a time-honored operation’s supervisor 
oversight program that has been enhanced in recent years with additional safety (rather 
than rules) focus and better management oversight in terms of using failure data to better 
target opportunities for improvement. 

Safety Rules and Safe Work Procedures Manuals. In 2003 CP implemented four craft- 
specific Safety Rules and Safe Work Procedures Manuals, These rule books are a 
fraction of the size of the earlier manuals and were written in simple, easy to understand 
language, using pictures and diagrams where appropriate. They were written by large 
teams of unionized employees and supervisors, both from Canada and the U.S., and 
vetted by hundreds of employees prior to implementation. 

Work Place Cues 

A third error-trapping strategy is to provide key information in the work place to trigger a 
reminder to an employee of a critical control point, event or procedure. Initiatives have 
included: 

Paper documents Paper documents such as track maps in Timetables to ensure 
employees unfamiliar with a territory know where the critical control points are, 

Way-side signs Way-side signage has always been used to remind crews to - for 
example - where to start to blow the whistle for a crossing. We have expanded their use 
to include some critical points such as the start of a mountain grade, at which point, 
special operating instructions apply; 

Computer .systems We have changed a computer system to enhance rail traffic control’s 
identification of a situation where a train is likely causing broken rails; and 
TGBO We now issue instructions to train crews in the order in which the crew will 
encounter restrictions on their trip. 

Safety Results 

Over the period from 2000 to year-to-date 2007, CP reduced the frequency of operator 
caused accidents from 0.7 accidents per million train miles to 0.39, while the U.S. rail 
industry only began to see a reduction in 2005, after the issue became a focus for 
improvement by FRA 
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Train Accidents Caused by Crew Error 



Sept 


In addition to the 44% drop in rate for our FRA-reportable accidents, the non-FRA 
reportable accidents have also declined 53%. This metric is one we follow closely. In 
safety parlance, these accidents form the base of the accident pyramid, and to reduce the 
larger reportable accidents, you have to reduce the frequency of the smaller occurrences. 


CPR Train Accidents Caused by Crew Error 


Frequency p«( 
Million Train M4er 
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But managing the “Human Factor” is a much more ail encompassing process. In addition 
to elements already mentioned, it includes better employee selection processes, improved 
training and qualification processes, and better processes to manage fitness for duty 
including medical standards and managing fatigue. 

Fatigue Management 

CP’s fatigue management efforts started in 1994 with a ground-breaking North American 
study of fatigue, called Canalert''. This was the first major scientific effort to study crew 
fatigue in North America^, and it precipitated much industry activity. The period from 
about 1995 - 2002 saw the launch of many projects on many railroads, some successful 
and some not. In this time period, in addition to crew fatigue, CP also conducted projects 
for Maintenance of Way and Signals & Communication employees. By 2002, the pace of 
industry activity started to slow partly because we had no way of systematically 
measuring the effect on fatigue of the various programs and projects that were tried. The 
development of an overall fatigue hazard management framework was the brain-child of 
Dr. Drew Dawson*, working with the Union Pacific, and has been subjected to a 
scientific peer-review process. 

The framework has five levels - ensuring we provide adequate sleep opportunity; 
ensuring employees obtain adequate sleep; identifying and treating fatigue-related 
behaviors including sleep disorder conditions; identifying and trapping fatigue-related 
errors and finally, using accident investigation techniques to identify further corrective 
actions. 

In late 2006, CP decided to adopt the UP/Dawson hazard-management framework. We 
arc just beginning to use the software tools that we purchased and we will involve the 
unions at the appropriate time. As we gain experience with the PAID® software, its use 
will be expanded to the other parts of our operations - in the North East U.S. and in 
Canada. 

CP views fatigue management as another defense strategy to minimize and trap human 
error. The emphasis here is on the word “manage”. Fatigue is part of the human 
condition. It can never be entirely eliminated. But, we believe that tired people can 
operate error-free under the right conditions - where they are operating as a highly 
trained team, with good communication protocols and other procedures to “trap” error 
conditions. 


'' This was a joint union/management project involving the Brotherhood of Locomotive Engineers, CP, CN 
and VIA Rail. 

^ Unbeknownst to us at the time, there was a similar effort underway in Australia. 

^ Dr Drew Dawson - University of South Australia and the Centre for Sleep Research 
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Managing Performance for Non-Union and Union Employees 

Turning now to a discussion on the role of managing unacceptable behavior or 
performance, CP has a clear policy and processes to deal with circumstances where we 
believe a change is warranted. The Positive Behavior and Performance Development 
Policy (PB&PDP), is designed to identify and change unacceptable performance and/or 
behavior; to recognize good performance and to acknowledge an employee’s satisfactory 
achievement of change, development or growth targets. It’s focus is on coaching and 
improving performance — that is, to help employees he successful. 

Where informal coaching fails to achieve the desired changes, formal coaching may he 
used. This step is intended to clarify expectations and/or confirm performance 
expectations and may be a documented discussion accompanied by a written Positive 
Action Plan (PAP) developed jointly by the supervisor and the employee. The PAP 
outlines the expectations for change in the area of job performance or behavior requiring 
improvement and the specific steps the employee must take to meet the required 
performance. It also includes dates for review of goals. An employee who demonstrates 
success and consistently maintains the required behavior or level of joh performance for 
24 months, is removed from the automatic progression to the formal discipline process 
under the Collective Bargaining Agreement should s/he be involved in another incident. 

Formal Discipline Pursuant to Investigatory Process Required by Labor Contract 

If formal coaching (which may include a PAP) fails to improve the behaviors or technical 
job performance issues, the next step is formal investigation/ discipline under the 
applicable Collective Bargaining Agreement. If the transcript of the Colleetive 
Bargaining Agreement Investigation demonstrates an employee’s responsibility for an 
incident and a supervisor determines discipline is appropriate, there is a progression of 
discipline as follows: first incident - 5 calendar day .suspension; second incident within 
24 months - 10 day calendar suspension; third and final incident warranting formal 
discipline within 24 months - dismissal from service. 

For very serious performance or behavior issues, a supervisor may choose to use the 
formal discipline process without going through the informal and formal coaching 
progression . For major offenses, immediate dismissal may be warranted depending 
upon the gravity of the situation and the specific circumstances. Immediate dismissal 
could result if an employee is responsible for insubordination, theft, violation of the Drug 
and Alcohol Policy, gross negligence or unsafe or dangerous conduct on duty. 

By the time an employee enters the formal discipline process, there have already been 
extensive efforts to clarify expectations, provide additional resources or training in the 
informal process over an extended period of time. Thus, an employee who has not 
demonstrated a change in unacceptable behavior or performance may move through the 
formal discipline process quite quickly. 
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Creating a “Just” Reporting culture 

A discipline-free system or a system free of accountability does not work. Individual 
consequences are necessary to deal with egregious behaviors and outcomes. CP 
demonstrated this with a project in 1999 in a study carried out in Red Deer and Edmonton 
in Alberta, Canada. We conducted a special review of every incident that occurred over a 
six month time-frame to assist our understanding of how to approach human error 
investigation. To improve reporting, discipline was ‘waived’ for the six month period. 
There were a few employee - about 4 or 5 - who became “repeat” offenders since there 
were no adverse consequences. 

What we need to create is a balance between a certain amount of discipline and an 
environment where employees freely report incidents without fear of unreasonable 
adverse consequences. This is what is known as a “just” reporting culture - based on the 
concept of justice, where discipline is meted out swiftly when warranted, but most 
accidents and injuries do not result in punishment. CP is actively pursuing the “just” 
reporting concept in two ways. 

The first, is the FRA-supported Confidential Close Call Reporting System (C3RS). 

The United Transportation Union, the Brotherhood of Locomotive Engineers - Teamsters 
and CP management have signed an Implementing Memorandum of Understanding and 
requested a waiver from certain parts of 49 CFR Part 240, to implement C3RS on CP 
territory from the outskirts of Chicago, 11 to just east of St Paul Mn. We will be the 
second FRA-supported C3RS Pilot site and hope to have the processes in place to start 
C3RS reporting by March 2008. We very much appreciate the efforts the FRA has made 
to advance and support this program and equally, arc pleased with the contributions made 
by our Labor colleagues. CP is keenly aware of the potential to improve safety through 
better understanding of small events and accident pre-cursors. 

In addition to participating in C3RS, CP began an internal dialogue at senior levels of the 
Operating Department in the fall of 2006, about the future role of formal discipline and 
how to change our discipline practices. We have sent senior staff from Operations, 
Safety, Human Resources and Labor Relations to educational seminars on how to create 
a “just” reporting culture. In early October 2007, we also introduced the topic to the top 
1 25 Operating and Safety officers at our semi-annual Safety Conference, with the help of 
an external speaker. 

We don’t have all the answers yet, but we are looking. 
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Accident/Incident Reporting 

As required by FRA, CP makes available the policy sections of our Internal Control Plan 
(ICP) to all employees. The ICP contains CP’s policy and procedures for reporting 
personal injuries, train accidents and serious rule violations. It also articulates whistle 
blower protection and consequences, for both managers and employees, of interfering 
with reporting procedures. CP has an expectation that occurrences will be reported on 
the same day they occur, and will be recorded in our information system within two 
business days. We meet the two day target about 85% of the time. We also, from time- 
to-time, remind employees and managers of the requirements to report. For example, in 
the annual Safety meetings in early 2007, a presentation jointly developed by managers 
and union leaders on employee injury reporting, was delivered to all Engineering 
Services personnel. 

Final Words on Safety Culture 

To quote James Reason one more time, culture is “how we do business around here”. 

The manifestation of a safety culture is shared beliefs and values. But what really shapes 
changes in beliefs and values, are the day-to-day practices that employees encounter as 
they go about their work. CP has been striving to create a more people-centric approach 
to safety, where occurrences result less often in blame and more often in recognizing 
improvements required to the whole ‘system’. This is a long journey. Changing culture 
takes a long time, but 1 believe we are focused in the right direction. 
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Ms. Faye Ackermans 
General Manager, Corporate 
Safety Sc Regulatory Affairs 
Canadian Pacific Railway 
401 9"' Avc. SW, Suite 500 
Gulf Canada Square 
Calgary, Alberta 
T2P 4Z4, Canada 

Dear Ms. Ackermans: 

On October 25, 2007, the Comnruttee on Transportation and Infrastructure held a hearing 
regarding “The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety of 
America's Railroads”. I would like to thank you for the testimony that you provided to the 
Committee at the hearing. Attached you will find additionai questions that I would like you to 
answer for the hearing record. 

1 would appreciate your response within 10 business days so that they may be included in the 
heating record. Please send your response to: Mr. Clay Foushee, 586 Ford House Office Building, 
Washington, DC, 20515. Due to delays in the receipt of mail in the mail screening process, I also 
request that you email your response to Mr. Foushee at Clay.Foushec@mail.house.gov or fax your 
response at (202) 226-6012. Should you have any questions or concerns, you may reach Mr. 

Foushee at (202) 226-4697. 


Sincerely, 





f James L. Oberstar, M.C. 

Chairman 


Enclosure 
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Questions from Chairman Tames L. Oberstat 

“The impact of Railroad Injury, Accident, and Discipline Policies on the Safety 
OF America’s Railroads” 

October 25, 2007 


1. Do you believe the “railroad culture” is too preoccupied with placing blame on individuals 
more than systems? 

2. WeVe reviewed your safety programs and ICPs, and on the surface they appear to be in 
compliance with Federal law. How do you explain the widespread underreporting of injuries 
in FRA audits and investigations and non-compliance with regulations? 

3. In general, do you think your railroads have a problem with underreporting of injuries? 

4. Even though the senior executives of the rail industry appear to take a united stand against 
the overt harassment and intimidation of employees by supervisors, do you think that more 
subtle forms of intimidation exist? In other words, is it possible that the common 
knowledge among rail employees that injury reports lead to increased scmtiny scares them 
away from reporting? 

5. Even though you claim to discipline supervisors when caught putting pressure on employees 
not to report, don't you think there are pressures that cause this type of behavior to 
continue? 

6. Most of your operations are so widespread, how can you assure us that you are making every 
effort than you can to identify front-line supervisors who may be placing pressure on 
employees not to report injuries? 

7. Do you simply rely on complaints after the fact to identify these managers, who are bad 
actors, or do you make an attempt to investigate management practices on a more proactive 
basis? 

8. What policies do you have in place to provide disincentives to supervisors who engage in 
harassment and intimidation, and to catch this type of behavior? 

9. Couldn't you utilize employee surveys on a routine basis to identify managers that are of 
concern to employees? 

10. Have you recently fired or demoted front-line supervisors for failing to report accidents, or 
for harassing and inrimidating employees to not seek the proper medical care? How did you 
uncover these cases? Was it through an audit or a complaint, or some other means? 

11. Do you have an “availability policy” that requires that an employee be available to work for a 
specific number of days per year, which include days lost due to injury and sickness? 

12. Are you moving more towards a (Confidential Close Call Reporting System) C3RS 
environment — addressing human factors causes in accidents? Have you implemented such 
programs on at least a trial basis? If so, how? 
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13. If you have implemented such programs, how have you seen that affecting employees on the 
ground? 

14. Where do you stand on the implementation of C3RS system-wide? 

15. The FRA has a standard 7-day reporting deadline for filing a report for a “reportable” injury. 
Do you have a different internal standard? 

16. Do you all have a confidential “ethics hotlines” where an employee can call in and report 
anything that they are uncomfortable with? 

a. How are hotline cases pursued? 

b. Can this system really be confidential? 

1 7. Do supervisors have any portion of their bonuses based on injury statistics in their 
management area? (If yes) What is the maximum amount that he/ she could earn based on 
injury statistics alone? 

18. It’s pretty clear that you have good corporate policies on harassment and intimidation and 
also safety. However, there seems to be a “disconnect” when these policies are implemented 
by front-line supervisors. Why do you think this is occurring? And, what are you doing to 
make sure that your corporate policies are being implemented correctly at the “local” level? 

19. Are you motivated by the Harriman Award to drive down your injury statistics? Though this 
may appear to be a good thing, do you think that it’s creating pressures in railroad 
management to not report injury statistics? Do you think that any of the metrics of the 
award should be changed to incentivize reporting? 

20. Do you all have audit processes that links medical claims with injury reports? What do you 
do if someone puts in a claim but there is no injury report on file for them? 

21. Do you have policies which prohibit management from accompanying injured workers into 
their emergency room and with trying to affect what type of medical treatment that they 
receive? 

22. Do you believe these types of point systems create “unintended consequences”? 

23. Human factors research has shown that rarely is an accident ever due to a single individual 
or causal factor. Do you agree, and if so how should we incorporate this notion into FRA 
regulatory policy? 

24. Do you have “Light Duty”-type programs where instead of marking off an employee for 
being injured, they come to work and basically do nothing but sit in a room all day? Do you 
consider this practice to be harassment? 

25. Do you honestly think that iio intimidation exists? 

26. How do you explain all the cases that FRA finds for underreporting? 
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27. Ms. Ackermans, what motivated CP to pursue your proactive approach to “human factors” 
approaches to railroad safety? 

28. Ms. Ackermans, why don’t other railroads devote as much time and attention to the types of 
programs you have developed? 

29. Ms. Ackermans, why don’t other railroads devote as much time and attention to the types of 
programs you have developed? 
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Response to Questions from Chairman James L. Oberstar concerning "the Impact of 
Railroad Injury, Accident, and Discipline Policies on the safety of America’s Railroads” 
October 25, 2007 

Question 1 

Since FELA is a negligence based statute, it requires the showing of negligence from a 
legal perspective. This has certainly contribute to, if not created, the present "blame’’ 
culture in the industry. Rail employees and unions often refer an injured employee to 
plaintiff law firms before the employee is even interviewed by the railroad on the 
circumstances sunounding an accident. This makes it very difficult for employee to be 
forthright in an investigation. 

Question 2 

CP does not believe that we have "...widespread underreporting...” of incidents. In the 
last FRA audit of CP, CP had complete files on all incidents although there was some 
discussion and differences in our respective interpretation of the regulations. 

Question 3 

CP does not believe there is a systemic underreporting of injuries. 

Question 4 

CP managers are directed to accept all incident reports without assessing their merit. This 
means that once a manager is in receipt of a report from an employee, he is given no 
discretion -- all reports must be input into the system. Nor does CP use injury reports 
to target additional efficiency testing. 

Question 5 

CP works hard to provide a safe work place and our policies support good safety 
practices. We are not aware of any reports of supervisors pressuring employees. If such 
pressure is identified, our Internal Control Plan specifically addresses possible 
consequences, up to and including termination of a supervisor. 

Question 6 

The contents of CP’s ICP have been the subject of direct mailings to all employee 
residences and the policies and reporting procedures are including in various training 
programs. The ICP is posted on CP’s internal web site and on bulletin boards in the 
work place. If any complaints are received, they are investigated by CP’s Reporting 
Officer. 
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Question 7 

CP’s policy expressly states that reports of intimidation or harassment are to be 
forwarded to CP’s Reporting Officer, who will investigate any complaints. CP also has 
both local Safety and Health Committees and Safety Advisory Boards. The union 
members on those committees are also empowered to bring up this and other safety topics 
at the regular meetings. 

Question 8 

The ICP contains both the language prohibiting the use of harassment and intimidation, 
and the consequences of doing so. 

Question 9 

Employees can communicate this and other safety issues through their Safety and Health 
committee member. Further, they may communicate such issues to the FRA. CP has not 
been cited by FRA for harassment and intimidation. 

Question 10 

There have not been any reports in recent years of a CP supervisor failing to report 
injuries promptly as required by policy. 

Question 1 1 

CP has availability policies for the running trades workers that are tailored to their 
specific circum.stances ie yard employee, road employees, certain assignments or 
work/rest agreements. The process includes a monthly review of employee attendance 
compared to policy.. If an employee is injured and has work days lost due to injury, there 
is no further follow-up under the availability policy. If an employee appears to not meet 
the policy, the union local chairs are informed and the matter is handled by the union 
representatives. If subsequent month.s reveal no improvement, the employee is required 
to enter into CP's Positive Behavior and Performance Development Program. 

Question 12 

CP is moving towards Confidential Close Call Reporting (C3RS). The Brotherhood of 
Locomotive Engineers, the United Transportation Union and CP have all signed an 
Implementing Memorandum of Understanding that has been forwarded to FRA along 
with a request to waive certain parts of Federal Regulations under 49 CFR Part 240. 

While we arc awaiting the approval of the waiver application, we are continuing to work 
towards an implementation date of February 15, 2008. CP is very pleased to be included 
in this process and is grateful for FRA support and union commitment. 
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Question 13 

CP is anticipating a positive change in the level of trust between management and 
employees and we are also certain that the C3RS review processes will result in a better 
understanding of the real causes of incidents. Improving understanding is a necessary 
step in implementing more appropriate correctives actions. 

Question 14 

In CP’s view, the current FRA pilot program for C3RS is too labour intensive to 
implement industry-wide. We believe other participants on the steering committee also 
recognize this and we are confident that the C3RS demonstration project will evolve into 
a more statistical-based reporting process that can be implemented through-out the 
industry. The current pilot is more a proof-of-concept to ensure the support of labour and 
management personnel in the industry for future implementation of a system-wide 
process. The C3RS project is an attempt to radically alter the safety culture of the U.S. 
rail industry, and the pilot project is needed in its current form to ensure future success of 
whatever program is proposed. 

Question 15 

CP’s internal standard is two business days for any occurrence, whether reportable to the 
FRA or not. Reporting timeliness is measured monthly by Service Area and we generally 
achieve about 85% compliance. “Late” reporting occurs from a combination of 
employees reporting injuries late, managers forwarding reports late and administrative 
delays in putting the reports into our data system. The two business day standard meets 
the most stringent requirement of the various jurisdictions we operate in. In 2007, as part 
of CP’s internal safety recognition process, and to encourage improvement in this metric, 
we created as new award for the Service Area with the best on-time-reporting record. 

Question 16 

CP has a confidential ethics hot line called the “A” Line. This is a toll free line that 
employees can call 24 hours a day, 365 days a year to report questions and concerns 
about ethical business practices. The line is managed by an agency outside CPR to ensure 
confidentiality and anonymity. Each caller is interviewed about the specific facts on an 
incident - dates, times, people involved, witnesses, locations, etc. The caller is given a 
tracking number to follow up, and is asked to call back in about two weeks. A written 
report is given to CPR’s Internal Audit within one business day of a call. Internal Audit 
detennines the type of inquiry or investigation required. As the inquiry or investigation 
progresses, the original caller can use the tracking number to get updates from an .A-Line 
operator. 
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Question 17 

CP’s bonus system is comprised of two components - corporate and individual 
performance. Thresholds for corporate performance are set annually identifying financial 
targets for operating income. The individual performance component is based on an 
individuals ability to meet defined objectives in support of departmental Business Plans. 
These two components are combined for potential bonuses on an annual basis. The 
higher level positions have a greater portion of their bonus based on overall corporate 
achievements. Conversely, the bonus system places more emphasis on personal 
objectives for lower level positions. 

A front-line supervisor typically qualifies for a bonus of up to 10% of salary. The bonus 
is based on 50% for corporate achievements and 50% for meeting individual performance 
objectives. Individual perfonnance objective for safety is 25% of which 40% is based on 
outcomes or statistics. The remaining 60% of the 25% is based on the supervisor actively 
promoting and encouraging safe operations. As an example, if a supervisor earns 
$75,000 annually, with a potential bonus of $7,500, only $375 would be based on actual 


Question 18 

CP does not believe there is much disconnect between our corporate policies and their 
implementation. As stated in our response to Question 6, the policy has been included in 
many communications to all employees. 

Que.stion 19 

All indu-stries have processes to recognize good safety performance. The Harriman 
award itself is not the reason CP puts so much time and effort into improving the safety 
of our operation. We do it to avoid accidents and injuries. But we take great pride in 
receiving an industry award that recognizes our accomplishments and we celebrate that 
occasion. Safety recognition is one of the ten overall strategies in our Safety Plan. 

Question 20 

CP has an Internal Audit department that reports directly to the Audit Committee of the 
Board of Directors, Internal Audit have committed to audit compliance to the ICP 
annually. Over time, all aspects of the ICP are tested by Internal Audit, In addition, the 
department with responsibility to manage claims and reporting ensures internal 
consistency of injury reporting and medical management of claims. 

Question 21 

CP does not have a written policy on this. Our practice is for a supervisor to either 
accompany an employee to the treating facility or present themselves out of concern for 
the employees welfare, and to stand by for updates on an employee’s condition. 
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depending upon the severity of the injury. As a general practice, a supervisor is not 
present at time of exam, unless requested by the employee. 

Further, CP supports the medical privacy of injured workers, with respect to treatment 
and records. Staff who manage this function and the records that are maintained, are both 
segregated from other staff to ensure employee confidentiality. 


Question 22 

Points based systems can be perceived as being very arbitrary and rigid. CP does not rely 
on such a system, but rather has the Positive Behavior and Performance Development 
Program. 

Question 23 

CP agrees with this statement. The issue of FRA accident reporting regulations requiring 
a singular cause was mentioned during my opening address at the 2006 AAR/ASL&RRA 
Safety Conference in San Antonio. FRA reporting requirements do not encourage 
multiple cause codes, and the reporting regulations are actually a hinderence to 
improving the use of multi-cause incident analysis techniques such as ISROP or the tools 
that are being used for the Confidential Close Call Reporting pilot project. However, 
changing the FRA reporting regulations and statistical reports to accommodate multiple- 
cause codes, and having the industry understand and use this approach, will require a 
great deal of effort. It may be something to be considered, but the cost/benefit of going 
in this direction needs to be carefully weighed against the cost/beneftt of pursuing other 
safety or regulatory activities 

Que.stion 24 

CP does not believe it is in an injured employees best interests to sit around in the work 
place and do nothing. We believe an injured worker who requires time off, will heal 
more quickly at home. We then put our efforts into bringing that employee back to work 
in a timely manner using a graduated work program, taking physical restrictions into 
account, until s/he is able to perform his/her full duties. 

Question 25 

CP believes it is very rare. Our ICP policy and the availability of the “A” line are 
effective mechanisms to deal with any instances. Further, we believe the health and 
safety committees are an avenue for any worker to use if they feel they have been 
intimidated. 

Question 26 


(See AAR response) 
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Question 27 

My formal education includes an undergraduate honours degree in psychology and a 
Masters of Business. Work experience included several years in a research capacity in the 
pharmaceutical industry prior to joining CP. So, I came to the safety function at CP with 
a non-typical background and was perhaps more receptive to a humans factors approach 
than others in the rail industry. The triggering "event’ that started CP down the humans 
factors path was a request in 1997 by a General Manager in Engineering for the Safety 
team to help the Engineering team in one Service Area understand why a particular 
process to protect track workers from train movements had an alarmingly high failure 
rate - even though there had not been any accidents, there had been several close calls. 

We contracted with a human factors consulting firm to help us understand how to make 
our track protection processes less vulnerable to human error. Members of my staff 
realized how valuable this approach was and how much value there would be if we could 
integrate this approach into our safety programs and operating processes. At the first 
available opportunity when a staff opening presented itself in 1 998, we re-configured the 
job description and hired a human factors specialist. This in-house expertise provided an 
ongoing stream of ideas and support to integrate human factors into our safety programs. 

Furthermore, I began in 1998 to attend the International Rail Safety Conference. This is 
a small but very dynamic venue for rail industry, regulators and accident investigation 
professionals to share experience. There were several high profile human factors rail 
accidents in the U.K. and Australia that resulted in public inquiries, and for several years, 
human factors was a major topic at these sessions. In addition, in the U.K.. following the 
Eadbroke Grove accident and the Cullen inquiry, there was a lot more money available 
for research projects on human factors in the rail industry. This research stream has also 
provided good ideas. 

1 also reached out to specialists to assist in educating senior managers at CP on why 
human factors was such an important part of safety management. This included members 
of the Canadian Transportation Safety Board and Professor .lames Reation. 

Question 28 

This is a difficult question to answer, but 1 believe the Canadian no-fault workers 
compensation system and the very limited litigation activity surrounding rail occurrences, 
has provided an environment which has allowed our approach to flourish. CP has 
consciously implemented certain programs such as ISROP in Canada first to ensure there 
would be fewer problems implementing it in the FELA environment. 


Question 29 
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This is the same as question 28. 
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Written Statement of Joseph H. Boardman, 
Administrator, 

Federal Railroad Administration, 

U.S. Department of Transportation, 
before the 

Committee on Transportation and Infrastructure, 

U.S. House of Representatives 

October 25, 2007 

Chairman Oberstar, Ranking Member Mica, and other members of the 
Committee, I am very pleased to be here today, representing Secretary of Transportation 
Mary E. Peters, to discuss “The Impact of Railroad Injury, Accident, and Discipline 
Policies on the Safety of America’s Railroads”. The Federal Railroad Administration’s 
(FRA) statutory mission and primary focus are to promote the safety of America’s freight 
and passenger railroads, including protecting the employees who keep them running. 

My testimony today will focus on harassment and intimidation of, and retaliation 
against, railroad employees who report or attempt to report on-duty injuries. As I begin 
this testimony, I want to emphasize that, in the vast majority of instances, employees 
promptly report injuries to their supervisors on the railroad, and those supervisors make 
sure that employees receive proper medical attention and that the injuries are correctly 
reported to the FRA. When they are not, late reports are filed and penalties are levied. 
Most of the time, the system works; and it usually works without our intervention. But 
careful and seasoned students of railroad economics know that the system works most of 
the time through the good will and integrity of individuals. Railroads, supervisors and 
employees are under pressure to show good results - the absence of injuries - and that is 
a reality that everyone in the industry lives with daily. 

The underlying motivators driving harassment and intimidation are varied and 
powerful, and deeply engrained in railroad culture. FRA is working hard to combat 
harassment and intimidation within FRA’s jurisdiction, not only through regulatory 
enforcement actions, but through efforts to effect positive culture change in the railroad 
industry. 

FRA appreciates the efforts of the Committee in addressing this issue and in 
developing FRA’s rail safety reauthorization proposals in H.R. 2095, The Federal 
Railroad Safety Improvement Act of 2007. I look forward to working with you on these 
proposals as the legislative process moves forward. 

I. FRA’s Railroad Safety Program 

FRA is the agency within the U.S. Department of Transportation (DOT) charged 
with carrying out the Federal railroad safety laws. These laws provide FRA, as the 
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Secretary’s delegate, with very broad authority over every area of railroad safety. In 
exercising that authority, the agency has issued and enforces a wide range of safety 
regulations covering a railroad network that employs more than 232,000 workers, moves 
more than 42 percent of all intercity freight, and provides passenger rail service to about 
550 million riders each year. 

FRA’s regulations address such topics as accident reporting, track, passenger 
equipment, locomotives, freight cars, power brakes, locomotive event recorders, signal 
and train control systems, maintenance of active warning devices at highway-rail grade 
crossings, alcohol and drug testing, protection of roadway workers, operating rules and 
practices, locomotive engineer certification, positive train control, the use of locomotive 
horns at grade crossings, and many other subject areas. This body of regulations is based 
upon knowledge and experience acquired over more than a century of railroading in 
America. FRA currently has active rulemaking projects on a number of important safety 
topics, and is continually examining existing regulations to ascertain whether updates or 
amendments are necessary or desirable. FRA also enforces the Hazardous Materials 
Regulations, promulgated by DOT’s Pipeline and Hazardous Materials Safety 
Administration, especially as they pertain to rail transportation. 

FRA has an authorized inspection staff of about 400 persons Nation-wide, 
distributed across its eight regions. In addition, 165 inspectors are employed by 28 States 
that participate in FRA’s State participation program who are authorized to perform 
inspections for compliance with the Federal rail safety laws. Each inspector is an expert 
in one of five safety disciplines; Track; Signal and Train Control; Motive Power and 
Equipment; Operating Practices; or Hazardous Materials. FRA also has 18 full-time 
highway-rail grade crossing safety and trespass prevention specialist positions in the 
field; these specialists focus on these critieally important issues, which account for the 
overwhelming number of railroad-related deaths. Every year FRA’s inspectors conduct 
tens of thousands of inspections, investigate hundreds of complaints of specific alleged 
violations of safety laws and regulations, develop recommendations for thousands of 
enforcement actions, perform full investigations of more than 100 of the most serious 
railroad accidents, and engage in a range of educational outreach activities on railroad 
safety issues, including educating the public about highway-rail grade crossing safety and 
the dangers of trespassing on railroad property. FRA also works closely with DOT’s 
Federal Flighway Administration and Federal Motor Carrier Safety Administration to 
improve highway-rail crossing safety and with DOT’s Federal Transit Administration to 
improve commuter rail safety. 

FRA carefully monitors the railroad industry’s safety performance, and uses the 
National Inspection Plan and extensive data gathered through routine oversight to guide 
the agency’s accident prevention efforts. FRA strives to continually make better use of 
the wealth of available data to achieve the agency’s strategic goals. FRA, often in 
coordination with DOT’s Research and Innovative Technology Administration, also 
sponsors collaborative research with the railroad industry to develop and introduce 
innovative technologies to improve railroad safety. Finally, under the leadership of the 
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U.S. Department of Homeland Security, FRA plays an active role in supporting Federal 
efforts to secure the Nation’s railroad transportation system. 

II. The National Rail Safety Action Plan 

As detailed in the appendix to my testimony, the railroad industry’s overall safety 
record has improved dramatically over the past few decades, and most safety trends are 
moving in the right direction. However, serious train accidents still occur; and, as we 
assessed this situation in early 2005, the train accident rate had stagnated. 

As a result of these concerns, in May 2005, the U.S. Department of 
Transportation (DOT) and FRA, as the agency charged with carrying out the Federal 
railroad safety laws, initiated the National Rail Safety Action Plan (Action Plan), a 
comprehensive and methodical approach to address critical safety issues facing the 
railroad industry. The Action Plan’s goals broadly stated are: 

• Target the most frequent, highest-risk causes of train accidents; 

• Focus FRA’s oversight and inspection resources on areas of greatest 
concern; and 

• Accelerate research efforts that have the potential to mitigate the largest 
risks. 

As I have previously testified, the causes of train accidents are generally grouped 
into five categories: human factors; track and structures; equipment; signal and train 
control; and miscellaneous. From 2002 through 2006, the vast majority of train accidents 
resulted from human factor causes or track causes. Accordingly, human factors and track 
have been our primary focus to bring about further improvements in the train accident 
rate. Overall, the Action Plan includes initiatives intended to; 

• Reduce train accidents caused by human factors; 

• Address fatigue; 

• Improve track safety; 

• Enhance hazardous materials safety and emergency preparedness; 

• Strengthen FRA’s safety compliance program; and 

• Improve highway-rail grade crossing safety. 

In testimony before this Committee and the Subcommittee on Railroads, 
Pipelines, and Hazardous Materials, FRA has detailed the substantial progress made in 
attaining Action Plan objectives, and the improvements that have been made. We are 
encouraged that human factor accident/incident rates have been in decline during 2006 
and the current period. 

Safety begins with good rules, good training and supportive technology. It is 
supported by firm expectations with respect to rules compliance and by systems of 
accountability that ensure expectations are met. FRA will continue to press for the basic 
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accountability that says, “we will follow the rules and we will report our failures 
honestly.” 

My basic message to you today is that, while we can hold individuals accountable 
to some extent, whether they are managers or employees, or FRA officials, in the end we 
will do best if we can find ways of moving beyond mere accountability and towards 
collective responsibility for outcomes that rests on mutual respect for one another as 
colleagues. 

So let’s talk about the most elemental feature of safety programs — the collection 
of data on accident injuries and other forms of societal loss. Let’s talk about why, when 
the system of disincentives is wrongly aligned, railroads and their employees have great 
difficulty as an industry getting it righted. 

III. Accident/Incident Reporting 

A. Statutory Background 

Laws governing the monthly reporting by railroads of “all collisions, derailments, 
or other railroad accidents resulting in death or injury to any person or damage to 
equipment or roadbed” date back to 1910, when the Accidents Reports Act was enacted.' 
In 1994, the Accidents Reports Act, along with other early railroad safety statutes was 
recodified at 49 U.S.C. 20901. This testimony refers to the current, recodified version of 
the Accidents Reports Act (49 U.S.C. § 20901). 

Currently, each railroad carrier is required to file a monthly report with the 
Secretary of Transportation, under oath, listing “all accidents and incidents resulting in 
injury or death to an individual or damage to equipment or a roadbed arising from the 
carrier's operations during the month.”^ The carrier is required to describe the nature, 
cause, and circumstances of each accident or incident included in the report.^ The 
Secretary's enforcement authority under the Act includes the power to impose civil and 
criminal penalties.'' The penalty for a violation ranges from $550 to $27,000.^ The Act 
does not address harassment and intimidation of railroad employees. 

Both the Accident Reports Act and the Federal Railroad Safety Act of 1970,® 
confer broad powers on the Secretary of Transportation to implement the provisions of 
the Accident Reports Act, including the authority to issue regulations and investigate 


' The Act of May 6, 1910, ch. 208, 36 Stat. 350 (1910), as amended, Pub. L. No. 86-762, § 1, 74 Stat. 903 
(Sept. 13, 1960) (codified at 49 U.S.C, § 20901) ("Accident Reports Act" or "the Act"). 

^9 U.S.C. § 20901(a). 

’14 

“§66 49 U.S.C. §§ 21302, 21304, 21311. 

’ See 69 Fed. Reg. 30591-92 (2004). 

‘ Pub. L. No, 91-458, § 208, 84 Stat. 974-975. As a result of recodification, the provisions of law contained 
in the Federal Railroad Safety Act of 1970 are now s^ forth in 49 U.S.C. chapters 201 and 213. 
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accidents or incidents resulting in serious injury to an individual or to railroad property.’ 
These functions have been delegated to the FRA Administrator.* 

B. FRA’s Accident Reporting Regulations in General 

FRA's accident reporting regulations, set forth at 49 C.F.R. Part 225 (Part 225) 
require that each railroad submit monthly reports to FRA summarizing collisions, 
derailments, and certain other accidents and incidents involving damages above a 
periodically revised dollar threshold, certain injuries to passengers and other persons, as 
well as certain occupational injuries to and illnesses of railroad employees.^ 

The reporting requirements of Part 225 concerning an employee injury are 
triggered, generally, when an event involving the operation of a railroad results in an 
employee dying, requiring medical treatment (beyond first aid), missing at least one day 
of work, being placed on restricted work activity or receiving a job transfer, or losing 
consciousness due to the injury.'*’ The regulations also require that railroads keep records 
of so-called “accountable injuries.”" These injuries are defined as “any condition, not 
otherwise reportable, of a railroad worker . . . which condition causes or requires the 
worker to be examined or treated by a qualified health care professional.”*’ 

C. Anti-Harassment Provision 

FRA’s current accident reporting regulations prohibit railroad actions calculated 
to discourage or prevent proper medical treatment or reporting of an accident/incident to 
FRA. While other actions by a railroad or railroad official may constitute harassment or 
intimidation, it is important to note that only actions calculated to prevent medical 
attention or accident reporting are violations of FRA’s regulations. 

FRA issued the anti-harassment provision of its accident reporting regulations 
after a notice-and-comment rulemaking proceeding that addressed the quality of 
information that FRA received relating to railroad accidents and incidents, as well as 
illnesses, injuries, and deaths of railroad employees, passengers, and other persons on 
railroad property. In pertinent part, this rulemaking required railroads to adopt internal 
control procedures to ensure accurate reporting of accidents, fatalities, injuries, illnesses. 


^See49U,S.C. §§ 20103, 20107, 20901, & 20902. During the 1994 recodification of the transportation 
laws. Congress repealed but did not recodify the text of 45 U.S.C. § 42, which authorized the Secretary “to 
prescribe such rules and regulations and such forms for making the reports hereinbefore provided as are 
necessary to implement and effectuate the purposes of [the Accident Reports Act].” Congress concluded 
that this section was unnecessary, provided that the Secretary prescribes rules, regulations, and forms to 
cany out the requirements of the Accident Reports Act under the authority of 49 U.S.C. §§ 20103 and 
322(a). See H.R. Rep. No. 103-1 80, 502, 584 (1993); reprinted in 1994 U.S.C.C.A.N. 1319, 1401. 

* See 49 U.S.C. § 103(c)(1); 49 C.F.R, § 1.49(c)(l 1), (m). 

’ See 49 C.F.R. § 225.1 1 ; 72 Fed. Reg. 1 1 84 (2007); see also 49 C.F.R. §§ 225.5 (definition of 
"accident/incident") and 225.19. 

49 C.F.R. § 225.19(d); also 49 C.F.R, § 225.5 (definition of "accident/incident”). 

" 49 C.F.R. § 225.25(a). 

'^49 C.F.R. § 225.5. 
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and highway-rail grade crossing accidents.’^ In the notice of proposed rulemaking 
(NPRM), FRA noted that its ability to develop inspection strategies and measure 
comparable trends of railroad safety is dependent upon the accuracy of railroad injury 
and accident data.*"* 

FRA also noted that the proposed rule was an outgrowth of a General Accounting 
Office (GAO) study that had reviewed FRA’s safety programs to determine if they were 
sufficient to “protect railroad employees and the general public from injuries associated 
with train accidents.”*^ Based upon its review of FRA’s railroad injury and accident 
reporting data, GAO had concluded that the audited railroads were violating FRA’s 
accident reporting regulations by under-reporting and inaccurately reporting injuries and 
accidents. As a result of these findings, GAO made several recommendations, 
including that FRA require railroads to establish injury and accident reporting internal 
control procedures.'^ 

Rail labor testified during the rulemaking proceeding that intimidation and 
harassment of railroad employees exists and manifests itself as follows: 

First, due to the railroads’ desire to reduce the number of reportable 
injuries and illnesses, many railroad employees are reluctant to seek 
needed medical attention for fear of possible discipline or retaliation by 
their employer. Second, many employees who are injured on the job fail 
to report their injury to the railroad within the prescribed time period 
because, at the time the injury was incurred, they believed it was minor or 
insignificant. If and when the injury worsens, the employee is reluctant to 
report the injury because he or she may be subject to investigation or 
discipline, or both, for reporting late. Third, other employees request 
medical treatment that would render the injury or illness nonreportable to 
FRA, such as requesting that they be given nonprescription medication, 
because of intimidation or harassment by the employer.'* 

FRA’s final rule (effective January 1, 1997) amended the railroad accident 
reporting regulations in several ways in order to enhance the quality of the injury and 
accident data relied upon by FRA in carrying out its rail safety programs.'^ Among other 
things, FRA adopted an Internal Control Plan (ICP) requirement mandating that each 
railroad develop, adopt, and comply with an ICP in order to “ensure that complete, 
reliable, and accurate data is obtained, maintained, and disclosed by the railroads.’’^" 


See 59 Fed. Reg. 42,880, 42,880, col. 1 (1994); 61 Fed. Reg. 30,940, 30,940, col. 1 (1996). 
'“59 Fed. Reg. at 42,880, col. 3. 

'’59Fed. Reg. at 42,881, col. 1. 

’'■Jd 

’’id., col. 2. 

61 Fed. Reg. 67,477, 67,479, cols. 1-2 (1996). 

‘‘’61 Fed. Reg. at 30,940. 

“ Id. at 30,943, col. 1. 
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In the final rule, FRA stated that “many railroad employees fail to disclose their 
injuries to the railroad or fail to accept reportable treatment from a physician because 
they wish to avoid potential harassment from management or possible discipline that is 
sometimes associated with the reporting of such injuries.’’^' Accordingly, the regulation 
requires that each ICP include a policy statement that not only declares the railroad's 
commitment to complete and accurate reporting, but also 

to the principle, in absolute terms, that harassment or intimidation 
of any person that is calculated to discourage or prevent such 
person from receiving proper medical treatment or from reporting 
such accident, incident, injury or illness will not be permitted or 
tolerated and will result in some stated disciplinary action against 
any employee, supervisor, manager, or officer of the railroad 
committing such harassment or intimidation.^^ 

FRA also provided that a railroad failing to adopt an ICP is subject to the 
assessment of a civil penalty and that any individual who willfully causes a violation of 
or noncompliance with any provision of Part 225, including the anti-harassment 
provision, may also face civil penalties.^^ In addition, FRA stressed that criminal 
penalties, including imprisonment, may be imposed upon any individual who knowingly 
and willfully makes a false entry in a report required by the accident reporting 
regulations.^'* 


IV. Other Legal Protections Relevant to Allegations of Harassment or Intimidation. 

Discriminating against an employee for (among other things) notifying, or 
attempting to notify, the railroad carrier or FRA of a work-related personal injury or 
work-related illness of an employee is prohibited under 49 U.S.C. 20109, as amended by 
section 1521 of the Implementing Recommendations of the 9/1 1 Commission Act of 
2007.^* The employee’s whistleblower rights are enforced under the procedures set forth 
in 49 U.S.C. 42121(b) by the Department of Labor (DOL). FRA and DOL have already 
begun the process of coordination with respect to the administration of this new 
Executive Branch function. 


V. Legislative Proposals to Address Harassment and Intimidation. 

Section 606 of H.R. 2095 would prohibit a railroad from denying, delaying, or 
interfering with the medical or first aid treatment of an employee who is injured on the 
job. If an injured employee requests transportation to a hospital, the railroad is required 


Id., col. 2. 

^^61 Fed. Reg. at 30,943, col. 3; see 49 C.F.R. § 225.33(a)(1). 

” 61 Fed. Reg. at 30,944, col. 2; see 49 C.F.R. § 225.29; 49 C.F.R. pt. 225, app. A. 

61 Fed. Reg. at 30,944, cols. 2-3. 

“Pub. L. 1 10-53, § 1521, 121 Stat. 266 (Aug. 3, 200S) (codified at 49 U.S.C. § 20109), 
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to promptly arrange to have the injured employee transported to the nearest medically 
appropriate hospital. Section 606 also prohibits a railroad or other person covered under 
the statute from disciplining, threatening, or threatening to discipline an employee for 
requesting medical treatment, or for following orders or a treatment plan of a treating 
physician. 

VI. Harassment of Employees and Safety Culture in the U.S. Railroad Industry 

A. Influences on Company and Worker Behavior 

The issue of harassment and intimidation occurs against a much broader 
background than the rather narrow scope within which FRA works to promote full 
reporting of accidents and incidents. In addition to the personal animosity sometimes 
encountered in any workplace, that background includes the possible effects of other 
Federal laws such as the Federal Employers’ Liability' Act,^^ the Railroad Unemployment 
Insurance Act,^^ and the Railway Labor Act (RLA),‘* wliich govern recovery for personal 
injuries, compensation for lost time, resolution of labor disputes, tort law in general, and 
bonuses and other rewards for avoiding injuries. All of those well-intended things have 
the unintended consequence of motivating people to find ways to avoid reporting injuries 
because significant financial consequences attend the reporting of injuries. 

Rail labor relationships are complex and often involve conflicts. These conflicts 
are for the most part subject to the jurisdiction of the courts and RLA boards of 
adjustment. Employer actions that are perceived as harassment or intimidation may 
result from personal hostility or dislike, retaliation for actions taken by the employee, 
possibly including actions taken as a member or leader of a labor organization, normal 
discipline, normal investigations intended to identify how and why an injury occurred so 
recurrences can be prevented, ordinary investigative techniques intended to protect the 
corporation from what may be perceived as the potential for inappropriate claims, and 
even actions intended to mitigate damages for injuries that have already occurred. 

Personal injuries, or the potential for such injuries and associated risk to the 
employee and liability to the company, may be involved to a greater or lesser degree in 
many of these conflicts. With the discrete exceptions of actions calculated to prevent 
proper medical attention or reporting of an accident/incident to the FRA, these are 
matters clearly outside the responsibility of the FRA and clearly beyond the ability of the 
FRA to prevent or remediate. Even where obstruction of proper medical care or an 
attempt to prevent required accident/incident reporting is involved in a case of 
harassment or intimidation, FRA’s role is to promote future compliance with FRA’s 
reporting requirements set forth in Part 225, rather than to provide a specific remedy for 
the employee. 


“ 45 U.S.C. 6 51 et seg . 

45 U.S.C. S 351 e l. sea . 
^*45 U.S.C, § 15 1 et. sea 
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As noted above, the Congress, through Public Law 1 10-53, has amended 49 
U.S.C. § 20109 to provide a broader remedy that is personal to the railroad employee, 
and administered by the U.S. Department of Labor, for discrimination related to the 
employee’s action in reporting an accident or safety violation or taking other specified 
actions. This provision provides significant protections against alleged actions of the sort 
that prompted this hearing. FRA has already begun working with the Department of 
Labor to ensure that our respective activities are well coordinated. 

B. Impact on Railroad Safety 

A safety culture that reacts to accidents and injuries by assigning blame to “bad 
actors” discourages full examination of the conditions and circumstances that lead to 
accidents and injuries. 

Moreover, the quality of the injury and accident data relied upon by FRA in 
carrying out its rail safety programs is compromised. 

C. Changing to a “Culture of Risk Reduction" 

A culture of risk reduction uses precursor data in a collaborative, non-punitive 
way to reduce the risk of future accidents, and FRA believes it to be the most cost- 
effective way to significantly improve railroad safety. In order to create a culture of risk 
reduction, FRA is working to establish programs that will encourage employees to fully 
disclose information regarding precursors to accidents, or near accidents, without fear of 
blame. Such programs will allow FRA to gain a more complete picture of how and why 
accidents occur, and thus identify and reduce risks before accidents occur. 

To date, two FRA-led demonstration projects in cooperation with the Union 
Pacific Railroad Company (UP) have been launched in an effort to support a positive 
change in safety culture in the railroad industry: the Close Call Confidential Reporting 
System (C3RS) and Clear Signal for Action (CSA) program. 

C3RS aims to reduce the number of human factor accidents by cooperatively 
obtaining railroad employees’ own reports on “close calls” (near accidents), analyzing the 
reports and getting at the causes of the near accidents that involved human factors so that, 
having been identified, the causes can be eliminated or reduced. This project is pertinent 
to this hearing for at least two reasons. First, the project collects the precursor data on a 
voluntary and confidential basis, so that data on the near accidents flows freely from 
employees without fear of discipline. Second, the project has identified various aspects 
of railroad culture as having an impact on safety. The pilot location has been on-line 
since February 1, 2007, so no firm conclusions may be drawn yet. 

CSA is a peer-to-peer observation, feedback, and communication process that 
identifies and helps correct systemic safety issues. Both projects shield employees from 
discipline when errors or at-risk behaviors are reported or observed. Both projects are 
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designed to collect information, find sources of risk, and take corrective actions to reduce 
risks and proactively prevent accidents. Both projects are being conducted with UP and 
require coordination, conununication and cooperation between labor, management, and 
government to achieve results, thereby discouraging blame and replacing blame with 
ways to proactively and cooperatively improve safety. 

Additionally, FRA intends to launch a comprehensive Risk Reduction Program to 
stimulate the development of new industry efforts designed to proactively collect, 
manage, and respond to safety-critical risks before accidents or unsafe conditions occur. 
This initiative will aim to reduce accidents and injuries, and build strong safety cultures, 
by developing innovative methods, processes, and technologies to identify and correct 
individual and systemic contributing factors using “upstream” predictive data, helping to 
augment FRA’s traditional behavior-based and design-specification-based regulations. 
This is analogous in many ways to a company having both a quality control program and 
a quality assurance program; both are needed to produce the best products in today’s 
competitive environment. By having more of a safety focus up front before an accident 
or injury occurs, FRA believes that railroad employees and managers will work in a more 
cooperative way, without the punitive concerns that can follow actual occurrences. FRA 
believes that this will engender greater trust, reduce the atmosphere of conflict, and 
promote positive safety changes. Consequently, while continuing to strengthen its 
regulatory enforcement program, FRA will also include strong collaboration and 
partnership with the industry in pilot risk reduction demonstration projects. 

FRA’s 2008 appropriation request funds key elements of the Risk Reduction 
Program including risk reduction projects, such as close calls, as well as projects which 
use precursor data, such as collision hazard analysis or other high-level system safety 
programs. Additionally, the Administration has asked that language (from H.R. 1516) 
protecting certain information generated in carrying out risk reduction programs be added 
to H.R. 2095 so that a full and careful analysis of hazards is possible. Without this 
protection of companies’ risk assessments, efforts to conduct meaningful risk 
assessments and bring about real risk reduction will fail. FRA is hopeful that these types 
of projects will demonstrate that the railroad industry is capable of changing the nature of 
the discussion of safety to one that is positive and open, much as the aviation industry did 
with the near miss program. FRA believes that, to reach our goal of zero injuries and 
fatalities, these efforts are necessary. 

VII. FRA Enforcement Activities 


The FRA enforces compliance with the accident/incident reporting regulations, 
including the provisions against harassment and intimidation, through a variety of means, 
including regular inspections, audits and complaint investigations. Instances of non- 
compliance are documented and civil penalties actions are recommended to the Chief 
Counsel’s office as appropriate. 

Since the beginning of FY 03, FRA and participating State inspectors have 
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conducted 13,993 inspections to assess industry compliance with FRA’s accident/incident 
reporting regulations. These inspections resulted in the discovery of 1 5,364 alleged acts 
of non-compliance with these regulations by the Nation’s railroads. As a result of these 
findings, FRA’s Office of Safety recommended that appropriate enforcement action be 
taken by the Chief Counsel’s office in 2,1 39 of these cases. As is standard practice, if the 
Chief Counsel’s office accepts the recommendation and initiates enforcement action, the 
railroad or individual cited will have the opportunity to present mitigating information or 
information refuting the alleged violations before further action is taken. 

Each of the seven “Class F’^’ railroads and Amtrak is audited by an FRA 
headquarters-led team of inspectors on a rotating basis every three years. These audits 
are comprehensive and involve an extensive review of each railroad’s accident/incident 
recordkeeping and reporting records and practices for all reportable groups of 
accidents/incidents: highway-rail grade crossing; rail equipment; and death, injury, and 
occupational illness.^® As part of the comprehensive audit, FRA also reviews the 
adequacy of each railroad’s TCP, and each of its 1 1 required components.^’ Audits of the 
more than 600 shortline railroads, regional railroads and commuter railroads are 
conducted by FRA Regional office-led teams of inspectors. 

Each allegation of harassment and intimidation received by FRA from railroad 
employees is assigned to one of FRA’s eight regional offices and investigated by a local 
inspector. In investigating complaints from railroad employees alleging they were 
subjected to harassment and/or intimidation, FRA‘s Office of Safety recommends that 
appropriate enforcement action be taken by the Chief Counsel’s office, after finding that 
managers did harass and/or intimidate injured employees. Again, as is standard practice, 
when the Chief Counsel’s Office accepts the recommendation and initiates enforcement 
action, the railroad or individual cited has the opportunity to present mitigating 
information or information refuting the alleged violations before further action is taken. 
FRA is vigorous in its enforcement of these actions. 

VIII. Conclusion 


Harassment and intimidation calculated to avoid reporting of employee on-duty 
injuries create barriers to proper medical care and potentially threaten the integrity of 
FRA’s safety data. But, more fundamentally, this conduct is symptomatic of an 
atmosphere of conflict that makes positive safety change very difficult. 

Although courage shown by organizations and individuals provides a very 
important defense against falsification of safety data, we also recognize that it is 
important to address both the symptoms of the underlying malady and its causes. We 
address the symptoms through aggressive actions on complaints, regular audits of 
accident/incident data, and civil penalty actions where warranted. We seek to address the 


Carriers having annual carrier operating revenues of $250 million more after applying railroad revenue 
deflator formula. See 49 C.F.R. § 1201 General Instruction 1.1. 

See 49 C.F.R. §225.19 
See 49 C.F.R. § 225.33. 
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underlying causes through safety programs that provide a counterweight to forces 
motivating people to underreport injuries. FRA will remain aggressive in its efforts to 
promote accountability and will seek to plant the seeds of cooperative programs that may 
help reduce risk while engendering greater trust. 

We look forward to further discussions with the Committee on reauthorization of 
the Federal railroad safety program, to bring about the enactment of the Administration’s 
railroad safety bill, and to increase the accuracy of the data relied upon by FRA in 
carrying out its rail safety program by reducing injury-related harassment and 
intimidation of railroad employees to make our Nation’s railroad system even safer. 
Thank you. 

Attachment 
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APPENDIX 


The Railroad Industry’s Safety Record 

The railroad industry’s overall safety record is generally positive, and most safety 
trends are moving in the right direction. While not even a single death or injury is 
acceptable, progress is continually being made in the effort to improve railroad safety. 

An analysis of FRA’s database of railroad reports of accidents and incidents that have 
occurred over the nearly three decades from 1978 through 2006 dramatically 
demonstrates this improvement.^^ (The worst year for rail safety in recent decades was 
1978, and 2006 is the last complete year for which preliminary data are available.) 
Between 1978 and 2006, the total number of rail-related accidents and incidents has 
fallen from 90,653 to 1 3,237, an all-time low representing a decline of 85 percent. 
Between 1978 and 2006, total rail-related fatalities have declined from 1,646 to 909, a 
reduction of 45 percent. From 1978 to 2006, total employee cases (fatal and nonfatal) 
have dropped from 65,193 to 5,193, a decline of 92 percent; the record low was 5,065. In 
the same period, total employee deaths have fallen from 122 in 1978 to 16 in 2006, a 
decrease of 87 percent. 

Contributing to this generally improving safety record has been a 74-percent 
decline in train accidents since 1978 (a total of2,925 train accidents in 2006, compared to 
10,991 in 1978), even though rail traffic has increased. (From 1978 to 2006, overall 
train-miles (including passenger and smaller freight carriers) were up by 7.8 percent, but 
train-miles for Class I railroads have increased 29.9 percent. Additionally, Class I 
railroad ton-miles were up by 106.5 percent.) Further, the year 2006 saw only 28 train 
aeeidents out of the 2,925 reported in which a hazardous material was released, with a 
total of only 69 hazardous material cars releasing some amount of product, despite about 
1.7 million shipments of hazardous materials by rail, 

In other words, over the last almost three decades, the number and rate of train 
accidents, total deaths arising from rail operations, employee fatalities and injuries, and 
hazardous materials releases all have fallen dramatically. In most categories, these 
improvements have been most rapid in the 1980s, and tapered off in the late 1990s. 
Causes of the improvements have included a much more profitable economic climate for 
freight railroads following deregulation in 1980 under the Staggers Act (which led to 
substantially greater investment in plant and equipment), enhanced safety awareness and 
safety program implementation on the part of railroads and their employees, and FRA’s 
safety monitoring and standard setting. (Most of FRA’s safety rules were issued during 
this period.) 

In addition, rail remains an extremely safe mode of transportation for passengers. 
Since 1978, more than 1 1.2 billion passengers have traveled by rail, based on reports 
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filed with FRA each month. The number of rail passengers has steadily increased over 
the years, and since 2000 has averaged more than 500 million per year. Although 12 
passengers died in train collisions and derailments in 2005, none did in 2006. On a 
passenger-mile basis, with an average about 15.5 billion passenger-miles per year since 
the year 2000, rail travel is about as safe as scheduled airlines and intercity bus 
transportation and is far safer than private motor vehicle travel. Rail passenger 
accidents-while always to be avoided-have a very high passenger survival rate. 

As indicated previously, not all of the major safety indicators are positive. Grade 
crossing collisions and railroad trespassing cause virtually all of the deaths associated 
with railroading. Taken together, grade crossing and rail trespassing deaths accounted for 
97 percent of the 909 total rail-related deaths in 2006. In recent years, grade crossing 
deaths were the greatest single group of rail-related deaths; in 1978, for example, 1,064 
people died in grade crossing accidents, compared to 403 who died in rail trespass 
incidents. Since 1997, rail trespasser deaths have replaced grade crossing fatalities as the 
largest category of rail-related deaths; in 2006, 369 persons lost their lives in grade 
crossing accidents, and 517 persons died while on railroad property without 
authorization. Further, significant train accidents continue to occur, and the train 
accident rate per million train-miles has not declined at an acceptable pace in recent 
years. After increasing to 4.39 in 2004, the train accident rate declined to 4. 1 1 in 2005 
and 3.61 in 2006. The latter is near the all-time low despite significant increases in the 
volume of train traffic. 

The causes of train accidents (e.g., derailments and train-to-train collisions) are 
generally grouped into five categories: human factors; track and structures; equipment; 
signal and train control; and miscellaneous. The great majority of train accidents are 
caused by human factors and track. In recent years, most of the serious events involving 
train collisions or derailments resulting in release of hazardous material, or harm to rail 
passengers, have resulted from human factor or track causes. Accordingly, FRA’s 
National Rail Safety Action Plan, initiated in May 2005, focuses heavily on human 
factors and track as the major target areas for improving the train accident rate. 
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Executive Summary 

This draft reflects current knowledge and interim conclusions in a continuing sequence of 
investigations and enforcement actions, so some conclusions may change as additional evidence 
is developed and the enforcement process is brought to a conclusion. 

On August 4, 2006, Brotherhood of Locomotive Engineers and Trainmen (BLET) President and 
United Transportation Union (UTU) President wrote to CSX Transportation, Inc.’s (CSXT) 
Chief Executive Officer (CEO) concerning their “outrage that CSXT was engaged in targeted 
selective stalking, and harassment and intimidation (H/I) of its train and engine service 
employees who had reported on-duty injuries.” They further stated they had a copy of a CSXT 
Southern Region 2006 Safety Action Plan that orders CSXT supervisors to identify “bad actors” 
at each on-duty location. 

On August 9, 2006, CSXT’s CEO replied via letter to the presidents of BLET and UTU denying 
the allegations. In response, BLET and UTU sent a followup letter to CSXT on August 15, 
2006, further describing the allegations of inappropriate conduct. 

In August 2006 the UTU and BLET made allegations to the Federal Railroad Administration’s 
(FRA) Associate Administrator for Safety that CSXT officers were allegedly trying to manage 
the injury reporting numbers, instead of managing safety, by discouraging injured CSXT 
employees from reporting on-duty injuries or receiving the proper medical treatment and/or by 
retaliating against employees who reported injuries. The UTU and BLET provided to FRA 
copies of CSXT employee member complaints supporting these allegations. The UTU and 
BLET also provided this information to CSXT. 

Subsequently, FRA initiated anjxtertli'^ o&.-|eai s®emwide, three-phase investigation to 
determine the validity of these Alegmiofis a^iftsLCsfc’. The FRA investigation involved more 
than 70 formal complaints against CSXT provided to FRA by the BLET and UTU. Of these 70 
complaints, approximately 36 alleged H/1 of CSXT employees by company officials. The 
remainder of the complaints addressed issues that did not meet the criteria for 49 CFR Section 
225.33. Therefore, we did not conduct formal interviews with the employee or carrier officers 
for the remaining 34 complaints. In conducting its investigation, FRA interviewed 34 CSXT 
employees and 36 CSXT officers at more than nine railroad division locations across the CSXT 
system. As a result of FRA’s investigation, CSXT has initiated personnel actions ranging from 
coaching/counseling to dismissing implicated company officers. 

During the course of its investigation, FRA found several instances where, although CSXT did 
properly report an employee injury, the injured employees alleged that CSXT officers had 
initially urged the employee not to seek medical treatment. Employees stated that if they did 
seek medical care, carrier officers discouraged them from accepting any treatment, including 
prescription medication, that would cause the injury to become FRA-reportable under FRA’s 
accident/incident reporting requirements at 49 CFR Part 225. Moreover, rail labor 
representatives and CSXT employees alleged to FRA that employees who repotted injuries were 
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subject to retaliation by CSXT officers. For example, FRA received allegations that many such 
employees were placed under increased scrutiny and were subject to repeated observations 
and/or efficiency testing sessions. Because such practice results in increased odds that CSXT 
will detect a rule violation by the employee, many employees who reported an injury allegedly 
end up being charged with rule infractions and are subsequently dismissed from railroad 
employment. These employees believe that the real reason for their dismissal from CSXT was 
their injury, and if they had not been injured, they would not have lost their jobs. Employees 
also allege that they were wrongfully subjected to Federal “reasonable cause” drug testing only 
after their injuries became FRA-reportable, not based on whether a “reasonable cause” actually 
existed. 

Phase 1 

Phase 1 of the investigation involved allegations of H/1 of CSXT Southern Region employees by 
means of excessive operational and efficiency testing after they had reported an injury. During 
this phase, FRA reviewed all FRA-reportable and nonreportable employee injuries from October 
2005 through July 31, 2006, for the CSXT Southern Region, and compared this information with 
the operational testing data reported and recorded for the same period of time. In doing so, FRA 
requested from CSXT employee injury reports on 363 selected Southern Region CSXT 
employees to determine current status and to resolve whether employees who reported injuries 
were subject to increased testing as alleged. Based on documentation reviewed, FRA did not 
find evidence sufficient to support allegations that CSXT Southern Region employees who 
reported injuries were subject to increased testing by CSXT officials. 

Phase 2 

Phase 2 included a comprehensive audit of CSXT’s accident/incident records to evaluate 
CSXT’s compliance with FRAWreftoting re^ire^S^ as per 49 CFR Part 225. The audit 
included concentration on the p|oper«&ftiSmf|!g1way-rail grade crossing accidents, of rail 
equipment accidents, and of infliisSTO Jj Cross-referencing of injuries with 

CSXT Claim and Medical Department records was also accomplished. Inspection was also 
made of the CSXT’s Internal Control Plan (ICP) to determine compliance with its various 
components. The audit found a number of probable violations of 49 CFR Part 225, some for 
failure to report employee injury cases, some for failure to properly report employee injury 
cases, and the remainder were for other compliance issues not pertinent to this report. 

Since its previous audit of CSXT in January 2005, FRA found significant improvement by 
CSXT in gaining compliance with the reporting of all highway-rail grade crossing accidents, and 
in other areas of accident/incident recordkeeping and reporting. However, going into this audit, 
FRA found it concerning that the subject of H/1 had reemerged since FRA last addressed this 
issue with CSXT in 2003, Because of recent H/1 complaints, this audit was also designed to 
include an in-depth inspection of CSXT’s ICP Policy Statement and internal Complaint 
Procedure that relates to Intimidation and Harassment. As a result of this indepth inspection, the 
FRA Part 225 Audit Team found three separate areas of noncompliance by CSXT for which 
FRA recommended civil penalties be assessed, as indicated below: 
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(!) FRA found that the railroad had not expeditiously resolved complaints that 

several of their employees had made through the CSXT’s Complaint Procedure 
relating to H/1 at Section 225.33(a)(1). 

(2) FRA found one especially egregious H/I case that CSXT had received through 
their Complaint Procedure that CSXT had investigated, and had found a violation 
of their Policy Statement had occurred. However, CSXT had not taken 
disciplinary action against the supervisor involved in this case. 

(3) FRA found that CSXT was not in compliance with their ICP requirement relating 
to the completion of personal injury reports by their employees. 

Phase 3 

Phase 3 of the investigation involved interviews with CSXT employees and officers. During this 
phase, FRA conducted about 70 face-to-face interviews with CSXT employees who had 
experienced on-duty injuries, as well as with the CSXT officers who were involved in the 
employee injury cases to determine the validity of the H/I allegations. CSXT’s Vice Presidents 
of Safety and CSXT counsel were present during FRA's interviews with the CSXT officers. 
These interviews were held across the CSXT system at several locations on CSXT railroad 
divisions. 

Overall, FRA’s interviews of the employees and the officers recorded similar findings at various 
locations on the CSXT system. One similarity was that both CSXT employees and the officers 
confirmed that CSXT field officers often discuss FRA accident/incident reportability with the 
injured employee en route to the treatment facility or at the treatment facility, and remind the 
employee of FRA reportability IriBrta. The inten^e% also confirmed that CSXT officers will 
sometimes “remind” an injuredimpl»^1l^]l repbmble injury would be a mark on his or her 
personal record and may have a.dwr?|.e%(%offlhi^or her career. This behavior violates the 
law. 

A second similarity was that both CSXT officers and employees confirmed that CSXT officers 
often transport an injured employee to CSXT offices following medical treatment for “fact- 
finding interviews,” and to complete carrier reports to determine how the employee was injured. 

While this practice is not a violation of the rule because the employee has already reported the 
injury and received medical treatment, the testimony of many employees makes clear that this 
practice serves to deter that employee and others from reporting future injuries. If an employee 
is injured seriously enough to be unable to return to duty, it would appear that the railroad’s 
legitimate need to determine how the injury occurred could be adequately served after the 
employee has had some time to recuperate commensurate with the severity of the injury. 

A third similarity is that under CSXT’s current alcohol and drug testing policy, reasonable cause 
tests are conducted only if an employee has a reportable accident or commits a significant 
operating rule violation. Approximately 2 years ago, CSXT decided to conduct reasonable cause 
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testing solely under FRA authority. FRA allows Federal reasonable-cause tests to be conducted 
only after reportable accidents or specified rule violations. By discontinuing its company 
reasonable cause testing program, and by adopting FRA testing criteria, CSXT gave up its ability 
to conduct reasonable-cause tests for nonreportable accidents. An unintentional consequence of 
this self-imposed limitation is that it may appear that CSXT is using reasonable cause testing to 
discourage reporting of on-duty accidents. FRA will conduct a joint accident reporting/alcohol 
and drug testing investigation of this issue. 

A final similarity was that both CSXT officers and employees confirmed that when an injured 
employee requests to be “marked-off” from performing service, this employee is often instructed 
by a CSXT officer to mark off sick or suspended. When this happens and lost days are 
improperly recorded to FRA, the accident/incident reporting regulation is violated. Sometimes 
employees mark off sick or suspended and the railroad nevertheless correctly reports to FRA the 
days lost due to injury. 

The consensus of the investigative team was that certain CSXT officers were creating an 
atmosphere or culture that tends to have a chilling effect on employee injury/iliness reporting 
and which ultimately sends a message to employees that if they report an on-duty injury, they 
would be subject to adverse consequences. 

The investigation by FRA’s Office of Safety into UTU and BLET’s allegations concerning H/1 is 
resulting in the recommendation to the Office of Chief Counsel of the assessment of 33 civil 
penalty violations against CSXT. FRA’s Office of Safety will also be issuing 22 regional 
warning letters to individual CSXT officers and 3 Individual Liabilities with fines. Please note 
in each case contained in this report where civil penalty assessments are recommended, it is 
standard practice, if the Chief C^uftSfj’s Office accepts the recommendations and initiates 
enforcement action, that the raittoad ^ iMividiaal |ttef will have the opportunity to present 
mitigating information or inforTOtiofiV^uttlg iihe,%lle^ed violations before further action is 
taken. Because neither the railroad nor the individuals have yet been charged or had the 
opportunity to defend themselves, these cases cannot be treated as proven. 

FRA has learned that CSXT senior managers have made numerous managerial changes at 
problem locations. CSXT has also modified its ICP and reinforced its requirement that managers 
attend ethics training four times a year and management training twice a year. The management 
training workshops are designed for managers to improve their skills in two-way 
communication. Also, rail labor members are required to attend training once a year. 
Additionally, FRA learned that CSXT has taken disciplinary actions ranging from coaching and 
counseling to dismissing carrier officers. Indeed, in a letter dated October 4, 2007, CSXT’s 
Executive Vice President and Chief Operating Officer described a number of disciplinary actions 
taken against more than 10 CSXT officers for engaging in H/l. The actions taken included 
coaching and counseling, demotion, and withholding of management incentive bonuses, in 
addition, CSXT Executive Vice President stated that “at least three managers have been 
terminated since 2005 at least in part for covering up an injury or for mishandling an injury 
report,” and “Earlier this year the company adopted enhanced guidelines with time frames for 
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conducting injury reporting intimidation/harassment investigations and determining corrective 
action where appropriate.” 
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INTRODUCTION 

Mr. Chairman and Members of this Committee: Thank you for the opportunity to 
address this important matter. 

I am David Brown, Vice FTesident and Chief Transportation Officer of CSX 
Transportation. My responsibilities include ensuring safe operations on CSXT’s 23-state 
system. I have more than 26 years of experience in the railroad industry and have been 
with CSXT since May 2006. 1 have considerable experience in railroad operations and 
safety reporting protocols. 

CSXT’s operating team is divided into 10 operating divisions, with each division 
reporting to a division manager. Those managers report up through two regional vice 
presidents, who report to me. I report to Tony Ingram, our Executive Vice President and 
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Chief Operating Officer, who is also responsible for mechanical and engineering 
functions. CSXT operates an average of 1,300 trains per day, with four major lines of 
business: intermodal; merchandise; coal, coke and iron ore, and automotive. 

This statement covers CSXT’s safety programs, the training, technology and 
capital investments to make the railroad even safer, and our parallel commitment to the 
fair and ethical treatment of all employees. This commitment certainly must extend to 
employees who are injured or who violate safety and operating rules. 

CSXT’s managers and employees are expected to perform their work and interact 
with each other consistent with Core Values, which include “Safety is a Way of Life.” 
One injury or one train accident is one too many, and the company’s ultimate goal is zero 
injuries and zero train accidents. CSXT’s safety programs are achieving success: during 
the first nine months of 2007, 149 fewer employees have been injured compared to the 
same period last year. 

Since 2004, FRA-reportable injury rates have improved 46 percent. FRA 
reportable train accident rates have improved 44 percent in that same period, and human 
factor-caused train accident rates have improved 56 percent. 

Another of the company’s Core Values is “Right Results, Right Way.” That 
means managers and employees work to improve financial, operating, and safety results 
properly, by hard work and approved methods. CSXT does not tolerate nor condone 
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achieving safety results or any other performance results through unethical or otherwise 
improper means. 

SAFETY PROGRAMS 

CSXT’s safety improvements do not mean CSXT is satisfied. To reach the goal 
of an accident-free workplace requires continuous improvement, and our company wants 
to send employees home in the same condition in which they report to work. 

A variety of key programs support this continuous safety improvement initiative. 
They are described in more detail in the documents provided this Committee and are 
summarized here: 

Communications : Safety awareness is essential to prevent accidents and injuries. 
Every day and every job begins with a comprehensive safety briefing. This form of 
communication is amplified in other face-to-face meetings as well as through division 
newsletters and our intranet site. 

Safety Committee Process : CSXT uses an overlapping safety process with safety 
committees at local, division, region, and executive levels. These committees include 
members from both labor and management. The goal is to quickly identify local safety 
issues and correct them as rapidly as possible. If, for whatever reason, a safety issue 
cannot be resolved at the local level, it progresses up the chain, ultimately to the Chief 
Operating Officer in the rare instances when that is necessary. 
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Training : Training on operating and safety mles begins for new employees at the 
Railroad Education and Development Institute in Atlanta, which is called the REDI 
Center. That training continues throughout an employee’s career and includes dozens of 
courses tailored to specific job responsibilities and delivered through advanced computer- 
based multimedia and classroom instruction. Training is also focused on needs identified 
by employee behavior. 

Rules Compliance : Operating and safety rules build on knowledge and 
experiences, as well as federal regulations. Compliance with rules is a key component of 
accident and injury prevention. 

Train Accident Prevention System (TAPSl : The Train Accident Prevention 
System, or TAPS, is a structured, scientific approach to identify and analyze root causes 
of train accidents. In addition, TAPS provides cross-functional training in train accident 
investigation and prevention for all managers and includes both classroom and field 
exercises. 

Personal Injury Analysis : Like train accidents, personal injuries are reviewed to 
determine root causes, identify leading indicators and develop corrective actions. 

Leadership : Formal leadership training is provided regularly to supervisors and 
labor safety coordinators. The instruction includes how to approach and coach an 
individual who requires extra assistance in working safely. In this training, discussions 
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are held on how managers are accountable for safety performance as well as supervisory 
qualities that include integrity and trust. 

Labor Safety Leadership : CSXT actively leverages the experience of union- 
represented operating employees to promote safety and prevent accidents. Each of the 10 
operating divisions employs two Labor Safety Coordinators - one from the Brotherhood 
of Locomotive Engineers and Trainmen and another from the United Transportation 
Union. Their duties include training, coaching, resolving issues, and the development and 
implementation of safety programs and initiatives. These Safety Coordinators work full- 
time to make the company safer. 

O peration RedBlock : Operation RedBlock is an important part of CSXT’s safety 
program to prevent accidents and injuries caused by drug and alcohol use. It is a union- 
initiated, management-supported program to raise drug and alcohol awareness and to 
provide specific steps to confront such abuse. CSXT’s RedBlock program is viewed as 
the most innovative peer prevention program in the industry. The RedBlock program 
continues to grow with 241 union-managed teams staffed by more than 3,000 trained 
volunteers. 

Inspection. Monitoring, and Advanced Engineering Technology : CSXT has 
inspection programs to identify infrastructure problems before they become equipment 
failures or accidents. CSXT’s rail inspection process utilizes sophisticated technology on 
special inspection vehicles to identify track geometry exceptions and internal defects 
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within the rail itself. Rail cars and locomotives are inspected regularly, consistent with 
federal and company standards. New technology also is being deployed across CSXT’s 
system to increase the ability to detect potential train operational problems. This 
technology is predictive, much like the “check engine" light on an automobile. 

Capital Investments and Infrastructure Improvements : CSXT enhances safety 
through significant investments in both maintenance and expansion of infrastructure. 
This year alone, CSX is spending approximately $1.7 billion in capital improvement and 
expansion of the rail network to meet future transportation needs. This amount is in 
addition to the normal maintenance expenditures of $1.45 billion. 

INDIVIDUAL DEVELOPMENT AND PERSONAL ACCOUNTABILITY 
POLICY (IDPAPl 

CSXT has a specific initiative for handling rules infractions called the Individual 
Development and Personal Accountability Policy (IDPAP). This policy builds on the 
belief that the vast majority of employees want to do the right thing and the fact that 
those employees do their Jobs in a professional manner, day in and day out. 

This initiative is designed to provide everyone an opportunity to improve and 
grow through a measured, open, and Just process. The policy states clearly that managers 
must provide fair and consistent treatment to all employees, using alternatives to formal 
discipline wherever appropriate. The policy views infractions as minor, serious, or major 
and prescribes certain actions to address them. For all but the major offenses, the policy 
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provides for a progressive disciplinary approach and includes a non-punitive opportunity 
to correct isolated instances of unsafe behavior. 

Minor offenses are defined as rules violations that do not result in derailments, or 
damage to equipment, or personal injury. Managers are encouraged to use informal, 
corrective instruction based upon individual circumstances. Repeated violations of the 
rules may require more focused intervention with each succeeding offense. For the third 
minor offense committed in a three-year period, an employee has the option to participate 
in an Incident Review Committee process. The Incident Review Committee is comprised 
of fellow craft employees selected by the local chairman. This Committee determines the 
root cause of the problem and prescribes corrective follow-up. The only record 
maintained is a note that the individual was referred to the Incident Review Committee. 
It takes 6 minor offenses over a three-year period to subject an employee to possible 
dismissal. An employee who works 6 months without a minor offense will have the last 
one removed from consideration. 

Serious offenses include all train accidents resulting in a derailment, or damage 
to equipment, or personal injury. Examples of such violations are mounting or 
dismounting moving equipment or crossing over or riding the lead end of a rail car being 
shoved. For the first serious offense, an employee can choose to participate in a Time 
Out conducted by the division manager or designee to determine a root cause and 
corrective action. The only information in an employee’s personnel file is a note that he 
or she was refened to Time Out. It requires 3 serious offenses over a three-year period to 
subject an employee to possible dismissal. 
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Major offenses are those that warrant removal from service pending a formal 
hearing and possible dismissal. These can include passing stop signals without authority, 
occupying track without authority, speeding or other blatant disregard for safety. If an 
incident is covered by FRA-certification regulations, then the appropriate federal 
provisions apply. A joint labor-management oversight committee reviews major 
discipline cases to ensure that this policy is administered consistently and fairly. 

IN.IURY AND ACCIDENT REPORTING 

CSXT is fully committed to the complete and accurate reporting of all workplace 
injuries and accidents. The company’s policies and procedures speak to the proper 
repotting of on-duty injuries in a timely manner. 

In the fourth quarter of 2006, CSXT again provided instruction on the proper 
handling of on-duty injuries as part of operating rules and compliance training for 
managers. In addition, the company provides Leadership training, discussed earlier, on 
an ongoing basis. Leadership training develops better manager communication skills and 
teaches managers to use these skills daily to lead, coach, and safely run operations, all on 
a foundation of integrity and ethical behavior. 

This year, CSXT has continued to enhance the breadth and quality of the 
leadership program and management training on proper handling of on-duty injuries. 
The Vice President-Safety is delivering on-duty injury reporting training to all division 
managers, who will be expected to communicate that training to those managers who 
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report directly to them. This training includes CSXT’s policy not to discuss FRA 
reportability criteria with an injured employee or with treating hospital personnel. 

The company also maintains and disseminates a policy prohibiting intimidation or 
harassment calculated to prevent or discourage a person from receiving proper medical 
treatment or from reporting an accident or injury. If an employee, manager, or outside 
party perceives that any of these policies has been violated, he or she can report that 
violation in any number of ways, including CSX’s Ethics Hotline, which can be accessed 
by calling toll free 1-800-737-1663. This Hotline has produced calls that relate to 
complaints of injury reporting intimidation or harassment as well as the failure to 
properly report an injury. CSX Internal Audit investigates these complaints. Where a 
complaint is substantiated, the company takes appropriate disciplinary action. Those 
actions have included dismissals, demotions, reductions in compensation, reprimand 
letters, and additional coaching and counseling. 

In addition to CSXT’s own internal methods of addressing improper injury 
reporting or allegations of intimidation and harassment, the FRA has recently conducted 
three related investigations. CSXT has cooperated fully with all these inquiries that 
concluded separately in August 2006, November 2006, and October 2007. 

August 2006 Investigation 

In August 2006, FRA found no instances of alleged intimidation or harassment on 
the company’s Southern Region. FRA reviewed records pertaining to injuries reported 
by employees and the frequency of operational testing administered to those employees 
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prior to and following the injury reports. As the Committee knows, operational testing is 
a critical tool used to assess employee understanding of safety and operating rules. The 
basis for the FRA review was an allegation that CSXT supervisors were using frequent 
operational tests to punish employees for reporting injuries. The FRA concluded that the 
allegation could not be substantiated. 

November 2006 Accident and Injury Reporting Audit 

In November 2006, FRA conducted its periodic comprehensive audit of accident 
and injury reporting on CSXT. This comprehensive audit included a review of train 
accident and grade-crossing incident reporting, as well as injury reporting. 

The report includes a number of recommendations for improved procedures. 
CSXT has taken actions to address all of FRA’s recommendations for improvements to 
the procedure for reporting incidents. For example, earlier this year, CSXT adopted 
enhanced guidelines with timeframes for conducting injury repotting intimidation and 
harassment investigations and determining corrective action where appropriate. 

The report found a number of cases in which CSXT had not properly reported an 
injury. CSXT has agreed with the audit in some of these cases. With respect to the cases 
on which CSXT did not agree, the company has explained its position to the FRA, which, 
in turn, agreed with CSXT on some of the cases and disagreed on others. CSXT is 
working with the agency to resolve conflicting views on the outstanding cases through 
the normal resolution procedures. 
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October 2007 Investigation 

The company is currently reviewing FRA’s draft Harassment and Intimidation 
Investigation report provided on October 18. CSXT has implemented recommended 
corrective measures. In addition, CSXT has taken important additional steps to improve 
the environment for safety including the management training described previously. 
CSXT has also implemented an employee wellness program that helps reinforce the 
company’s concern for individual health and safety. 

Those steps will continue to improve CSXT’s culture and performance so that 
mistakes become even more isolated. CSXT owes that to the tens of thousands of 
employees and managers who do effective and ethical work in the area of safety every 
day, in every condition. CSXT will continue to improve so that those employee 
achievements are not marred by mistakes that do not reflect CSXT’s culture. CSXT will 
continue to take every non-compliance act seriously because one instance of intimidation 
or harassment is too many. 

CONCLUSION 

The company hopes this information is helpful to this Committee. Under no 
circumstances will CSXT tolerate improper behavior by managers or employees. This 
includes violations of injury reporting standards and intimidation or harassment of 
employees who are injured. Such behavior is counter to the CSX Core Values and is in 
violation of company policy. 
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CSXT appreciates the insights of this Committee and those of FRA in this 
important matter. The company regrets every one of those cases in which it was clear 
that intimidation or harassment occurred with respect to injury reporting and pledges 
better performance. CSX’s Core Value states it best: People Make the Difference, and 
the company’s employees are a treasured resource. 

CSXT would also invite the Committee to examine the overwhelming data related 
to significant and sustained improvements in safety, service to customers, and financial 
performance over the past few years. These results are evidence of the company’s 
commitment to safe, reliable, and efficient rail transportation. CSXT is similarly 
committed to the fair and equitable treatment of its employees. Throughout this period of 
continuous improvement, the company has worked to improve relationships with 
employees while fostering a safer workplace. That work will continue. 

Thank you. 
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Questions from Chairman James L. Oberstar 

“The Impact of Railroad Injury, Accident and Discipline Policies on the Safety of 

America’s Railroads” 

October 25, 2007 

1. Do you believe the “railroad culture” is too preoccupied with placing blame on 
individuals more than systems? 

CSXT’s railroad culture is built on safety being the number one priority. In order to 
maintain our continuous safety improvement and prevent injuries, each accident must be 
understood and the root causes identified and addressed. While root causes are not 
limited to human factor exceptions, the safety of railroad operations demands that 
employees be held accountable for rule compliance. The continuous improvement in 
safety on CSXT discussed in my written statement indicates that our efforts to improve 
safety are succeeding. 

The Federal Employers Liability Act (FELA), unfortunately encourages a focus on 
assignment of fault. The prospect of litigation creates a major impediment to the free 
flow of information from employees that is needed to determine the chain of events that 
preceded an accident and its root causes. Replacement of the FELA with a no-fault 
workers compensation type system would, in addition to providing a fairer and less 
adversarial compensation sy.stem, assist in identifying and addressing the causes of 
accidents. 

2. We’ve reviewed your safety programs and TCP’s, and on the surface they appear to be in 
compliance with Federal law. How do you explain the widespread underreporting of 
injuries in FRA audits and investigations and non-compliance with regulations? 

We do not believe there is widespread underreporting of injuries or widespread 
noncompliance with federal regulations. CSXT is committed to accurate reporting of 
injuries. We have strict reporting criteria and we agree with FRA Administrator 
Boardman. who testified that there is not significant underreporting. 

3. In general, do you think your railroads have a problem with underreporting of injuries? 
See answer to Question 2. 

4. Even though the senior executives of the rail industry appear to take a united stand 
against the overt harassment and intimidation of employees by supervisors, do you think 
that more subtle forms of intimidations exist? In other words, is it possible that the 
common knowledge among rail employees that injury reports lead to increased scrutiny 
scares them away from reporting? 
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We believe that the vast majority of on-duty injuries are properly reported, and that there 
is no widespread underreporting of injuries. 

5. Even though you claim to discipline supervisors when caught putting pressure on 
employees not to report, don’t you think there are pressures that cause this type of 
behavior to continue? 

One of CSX’s core values is “Right Results; Right Way”. We don’t tolerate achieving 
safety or any other goals through improper methods. We have taken appropriate 
disciplinary action, which has included termination and demotion as well as reduction in 
compensation, for inappropriate handling of injury reporting or for violations of our 
Internal Control Plan. 

6. Most of your operations are so widespread, how can you assure us that you are making 
every effort that you can to identify front-line supervisors who may be placing pressure 
on employees not to report injuries? 

Safeguards are in place through training which includes, but is not limited to, leadership 
and communication skills and training on appropriate procedures to follow when an 
employee reports an injury. Additional avenues such as division safety hotlines, the CSX 
ethics hotline, and union representatives provide the employee with the ability to raise 
concerns without going through their supervisors. CSXT’s senior management also 
conducts face-to-face meetings on each division generally on a quarterly basis. CSXT’s 
performance management system measures leadership effectiveness which includes 
achieving results the right way. All of these safeguards can never ensure that no 
individual will make a mistake, but when a manager is identified as utilizing improper 
leadership it is addressed up to and including dismissal from service. 


7. Do you simply rely on complaints after the fact to identify these managers, who are bad 
actors, or do you make an attempt to investigate management practices on a more 
proactive basis? 

See answer to Question 6. 

8. What policies do you have in place to provide disincentives to supervisors who engage in 
harassment and intimidation, and to catch this type of behavior? 

CSXT’s Internal Control Plan includes the required policy statement prohibiting 
harassment or intimidation calculated to discourage or prevent reporting of an accident or 
proper medical treatment. Discipline assessed for violation of this policy provides a 
disincentive to supervisors to engage in such unacceptable behavior. CSXT’s 
performance management system also provides incentives for behavior showing integrity 
and trust, and disincentives for improper leadership techniques that do not achieve results 
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in the right way. When poor judgment is identified, penalties are imposed which include 
bonus reductions and termination. 


9. Couldn’t you utilize employee surveys on a routine basis to identify managers that are of 
concern to employees? 

Employees who have a complaint about a manager’s handling of an injury report have 
ample means and opportunities to make that complaint known, as described in answer to 
Question 6. We don’t believe that employees are reluctant to make such complaints. 
In addition, CSXT regularly is in contact with our union representatives who are not 
reluctant to identify concerns they have with CSXT managers, 

10. Have you recently fired or demoted front-line supervisors for failing to report accidents, 
or for harassing and intimidating employees to not seek the proper medical care? How 
did you uncover these cases? Was it through an audit or a complaint, or some other 
means? 

Yes, We take appropriate disciplinary action, which has included termination and 
demotion as well as reduction in compensation, for inappropriate handling of injury 
reporting or for violations of our Internal Control Plan, These cases are generally 
identified as a result of complaints, audits, or FRA reports. 

1 1. Do you have an “availability policy” that requires that an employee be available to work 
for a specific number of days per year, which include days lost due to injury and 
sickness? 

CSXT does have an availability policy for train crew employees. Employees not meeting 
availability criteria over specified time periods are subject to review. Days where an 
employee is not available due to on-duty injury are not counted in this review. Any 
appropriate discipline is handled on a progressive basis, with the first two actions being 
warning letters. 

12. Are you moving more towards a (Confidential Close Call Reporting System) C3RS 
environment - addressing human factors causes in accidents? Have you implemented 
such programs on at least a trial basis? If so, how? 

We are interested in reviewing the results of current C3RS tests on other railroads. 
CSXT is participating in the FRA - RSAC Human Factor Working group which is 
working towards measuring and testing various forms of this approach to increase 
effectiveness. 
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13. If you have implemented .such programs, how have you seen that affecting employees on 
the ground? 

See answer to Question 12. 

14. Where do you stand on the implementation of C3RS system-wide? 

See answer to Question 12. 

15. The FRA has a standard 7-day reporting deadline for filing a report for a “reportable” 
injury. Do you have a different internal standard? 

FRA regulations require railroads to enter detailed information about each reportable and 
accountable injury into an internal record as early as practicable but no later than seven 
working days after learning of the injury. CSXT complies with that requirement. 

16. Do you have a confidential “ethics hotlines" where an employee can call in and report 
anything that they are uncomfortable with? 

Yes, CSX Internal Audit maintains a confidential ethics hotline. 

a. How are hotlines cases pursued? 

CSX Internal Audit promptly investigates these complaints and determines 
whether there has been a violation of company injury reporting policies. If a 
violation is found, appropriate discipline is assessed. 

b. Can this system really be confidential? 

The hotline is answered by a third party, not by CSX employees. The identity of 
the complaining party can be kept confidential. Investigations are conducted in 
a confidential manner to the extent possible, consistent with the need to conduct 
interviews and obtain information regarding the subject of the complaint. 

1 7. Do supervisors have any portion of their bonuses based on injury statistics in their 
management area? (If yes) What is the maximum amount that he/she could earn based 
on injury statistics alone? 

Yes, given the high priority our organization places on safety, a part of a supervisor's 
incentive compensation potential is based on this important measure of their leadership 
effectiveness. Many otlier criteria are also utilized in determining a manager’s incentive 
compensation, including other measures of safety such as train accident statistics. 
Incentive compensation will be reduced to the extent the supervisor scores poorly in the 
categories of integrity and trust and does not achieve results in the right way. 
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18. It’s pretty clear that you have good corporate policies on harassment and intimidation 
and also safety. However, there seems to be a “disconnect” when these policies are 
implemented by front-line supervisors. Why do you think this is occurring? And, what 
are you doing to make sure that your corporate policies are being implemented correctly 
at the "local” level? 

We don’t believe there is a “disconnect” as postulated in this question. With a large 
company there will be exceptions, but experience and facts demonstrate that these 
instances are few. When a complaint is received, senior management gets directly 
involved to emphasize the importance of these policies, CSXT’s mandatory ethics 
training for all managers continues on a quarterly basis. Leadership training and 
compliance training are an integral part of the ongoing training programs provided to all 
managers. 


19. Are you motivated by the Harriman Award to drive down your injury statistics? Though 
this may appear to be a good thing, do you think that it’s creating pressures in railroad 
management to not report injury statistics? Do you think that any of the metrics of the 
award should be changed to incentivize reporting? 

Our company’s goal is to be “the safest, most progressive North American railroad, 
relentless in the pursuit of customer and employee excellence.” This goal was 
established without regard to the Harriman Award. We are motivated by this goal to 
achieve continuous improvement in our safety performance and to eliminate injuries and 
accidents which is our most important initiative. The Harriman Award, like other safety 
awards in other industries, is an acknowledgement of the effectiveness of a company’s 
safety program. We believe that such awards are beneficial and appropriate and help the 
industry to achieve positive safety results, though it is more important to have a safe 
railroad for operational reasons than to win a competition. We see no reason to modify 
the Harriman award criteria. 


20. Do you all have audit processes that links medical claims with injury reports? What do 
you do if someone puts in a claim but there is no injury report on file for them? 

Yes. The general claims database and accident reporting databases are reconciled on a 
routine basis. Exceptions are reviewed and reportability is determined by the company’s 
reporting officer. 

21. Do you have policies which prohibit management from accompanying injured workers 
into their emergency room and with trying to affect what type of medical treatment that 
they receive? 
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Yes. We prohibit managers from accompanying injured workers into the treatment room 
unless voluntarily invited by the injured employee, and we prohibit managers from trying 
to influence medical treatment provided of an injured employee. 

22. Do you believe these types of point systems create “unintended consequences”? 

CSXT does not utilize a “points system”. 

23. Human factors research has shown that rarely is an accident ever due to a single 
individual or causal factor. Do you agree, and if so how should we incorporate this 
notion into FRA regulatory policy? 

Some accidents occur as a result of a single individual or causal factor. However, most 
accidents are the result of a series of events. Typically, breaking the chain at any point 
will avoid the accident. New procedures may be appropriate in some cases to assist in 
preventing future accidents. At the same time, individuals must be held accountable for 
rules compliance in order to avoid accidents. As I have indicated above, the most 
effective government policy that would assist with undenstanding of injury causation is 
the replacement of the FELA with a no fault workers compensation type system. This 
change would, in addition to providing a fairer and less adversarial compensation system, 
assist in better identifying and addressing the underlying causes of accidents so that 
future incidents can be avoided. 

24. Do you have “Light-Duty"-type programs where instead of marking off an employee for 
being injured, they come to work and basically do nothing but sit in a room all day? Do 
you consider this practice to be harassment? 

CSXT does not have such a "light-duty” program. 

25. Do you honestly think that no intimidation exists? 

We believe that intimidation or harassment in violation of the ICP regulations is 
infrequent and isolated. Likewise, we are committed to ensuring that appropriate 
discipline is assessed for proven violations. 

26. How do you explain all the cases that FRA finds for underreporting? 

See answer to Question 2. 

27. Mr. Brown, the Committee has a copy of a document, entitled “CSX Safety Action Plan" 
for the Southern Region. That Plan instructs supervisors to identify and target their 5 
most “at risk” employees for additional monitoring. Doesn’t that represent a fonn of 
intimidation? Doesn’t it .send a bit of a chilling nie.ssage to employees? 
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As I explained at the hearing, this Plan was only in effect for a brief period on a portion 
of our railroad and was discontinued in 2006. Although well-intentioned as an effort to 
identify issues, we found that the Plan, like the FELA system, had unintended 
consequences. 


Question from Congressman Henry E. Brown, .Tr. 


1. Mr. Brown, can you please go into depth about the safety investments that CSX has made 
iii recent years, and the company’s plans for future investment in tlie safety arena during 
the years ahead? 

The vast majority of CSXT’s capital and operating expenditures represent an investment 
in the safety of our operations. On the capital side, I indicated in my written testimony 
that in 2007 we are spending approximately $1.7 billion in capital improvements and 
expansion of our rail network which will help meet future transportation needs while also 
enhancing the safety of our future operations. In addition, we are spending 
approximately $1.45 billion this year on maintenance of infrastructure and equipment, 
which protects the safety of our current operations. Capital investment and maintenance 
expenditures are expected to be at approximately the same levels in 2008. 

Many of our capital investments represent upgrades in technology that improve the safety 
of our operations and lead to fewer injuries and accidents. Examples of such recent 
investments include remote control operation of locomotives, wayside detectors, our Next 
Generation Dispatching system, and cameras and event recorders on locomotives. In 
addition, we plan a significant increase in expenditures on state-of-the-art wayside 
detection devices as we accelerate their deployment over the next several years. 

In addition to these capital investments that enhance railroad safety, many of our 
operating expenditures are designed to reinforce safe operating practices and employee 
safety awareness. These items include, by way of example, our extensive training, 
leadership, and development emphasis both for new hires and existing employees 
(including our REDI Center in Atlanta), comprehensive safety job briefings at the start of 
every day and every job designed to ensure that each employee performs his duties 
safely, our overlapping safety committee process, inspection and maintenance of our 
track and equipment including operation of rail and track geometry test vehicles, brush 
cutting at grade crossings, health and wellness programs, and our intensive Train 
Accident Prevention System (TAPS) efforts to identify and analyze root causes of train 
accidents. This list could go on and on, since a safety focus permeates all of our daily 
operations. As one of our core values states, at CSXT “Safety is a Way of Life”. 
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Good Moming, My name is James Bninkenhoefer I serve as the Nationai Legislative 
Director for the United Trapsooriation Union (UTU) in Washington, D C We 
appreciate the Transportation aiid IniVastructure Committee scheduling this hearing on 
3.1 important discussion of harassment .and intimidation. 


First, 1 want to tbanlc the Committee for including w/histieblower protection in the rail 
security legislation which passed Congress. Also, we appreciate the prompt medical 
treatment amendment contained in H.R. 2095, which passed the House last Thursday 
Both of these provisions will help prevent, though sadly not eliminate, the serious 
problem of harassment and intimidation in the rail industry. 

What I am about to present to you is not rhetoric. In your consideration of the rail 
safety legislation, we provided the Committee vrith numerous examples of harassment 
and intimidation in the rail industry. Additionally, v/e are aware of an investigation 
being conducted by the FRA on one of the nation’s largest railroads co vering 
complaints by the UTU and the BLET I am confident the FRA will find what we 
have been alleging — unchecked harassment and intimidation, including violations of 
the accident reporting regulations for failure to report injuries, general disregard for 
the safety requirements, noncompHance of the railroad’s own Internal Control Plan, 
officials repeatedly questioning the injured employee while being transported to a 
hospital, officials “suggesting” that if the injury is reported, it will be an adverse 
impact on his/her employment, subsequent to being treated the employee is frequently 
taken back to the railroad’s offices for further interrogation, and subjecting an injured 
employee to excessive alcohol and drug testing even though there is no evidence of 
such use. We urge the FRA to fUrther conduct similar investigations of the rest of the 
rail industry. The bottom line is that this practice has been rampant throughout the 
industry for many years, and the FRA has not had the necessary persona! to measure 
the problem. The time to address the problem is long overdue. The time to curb this 
cancer is now. With thousands of new employees being hired because of retirements 
in the industry, there will never be a better time to instill a positive culture for the 
employees. 

I am sure the railroad officials testifying here today will tell you how they are taking 
measures to reduce this problem. However, as soon as the dust settles on this hearing, 

I know that again it will be business as usual. We have endured the false promises by 
management for too many years. 

With management trying to manipulate the injury and accident numbers along with 
intimidated employees, both customers and commerce are adversely affected, because 
no one can be confident of the true safety problems which exist. The public, investors 
and rail customers would be shocked to learn from rail employees that a culture of 
lying, denial, and fraud is not only accepted in the railroad industry, it is rewarded, 
well rewarded. It is a problem that has become as much a part of the industry as the 
rail itself. It has existed the several decades that I have been involved in the rail 
industry. When the methods being used against their own employees is accepted 
practice, and in some cases well rewarded, should the investment community believe 
that the line on honesty and integrity, much less compassion, is drawn there? 
Incredibly, one railroad had in its 2006 Safety Action Plan a provision that orders 
supervisors to identify "bad actors" due to injures at each omduty location. 
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Let me briefly review with you a typical example of what we see as a major probhra. 
A UTU member is injured and, under railroad ri:i:s, be/she is required lo report that 
injury promptly Although, under fsdara! regulations, the railroad itself has 30 days to 
rriske a report to tr.e FRA. if the UTU member does not promptly report, then the 
employee can almcsi be assured that there will be a formal railroad investigation, and 
he can expect to be disciplined, and in many cases fired It does not matter that the 
injury may take hours or possibly days to manifest itself Frequently when an 
employee contacts the responsible party appointed by the railroad, he/she is 
"unavailable'' for a lengthy period of time, and the injured employee must make 
several attempts to report. The railroads demand reporting of the injury to 
management, and this exceeds the importance of getting the injured employee quick 
and proper medical treatment. It is curious that the railroads want to know about the 
injury, but they do not want the FRA to know about it. 

In railroad culture; when an injured employee contacts is the appropriate person, that 
manager frequently initially urges that the employee delay filling out the carrier's 
required form. It is suggested that the employee delay reporting, since he ''might fee! 
better in the morning." The manager wants the employee to believe he is doing the 
employee a favor. The manager illegally tells the injured employee that he/she "knows 
what happens" when a formal report is filed. What this means is that the employee 
knows that a reportable injury will be a mark on his/her record and will have an 
adverse impact on the person's career. There will be a formal investigation or 
hearing and, that most of the time, the employee will be disciplined, with an 
overwhelming number being dismissed. 

If the injur)' has not improved "overnight," and the employee calls again and asks for 
the manager to formally report what happened, the first manager is usually 
unavailable. If he is, the injured employee is lectured that he was not told to not report 
the injury. It is a no win situation for the injured person. If the first manager is 
unavailable, then the new manager will ask why the reporting was delayed, and if the 
UTU member then reports, he will be charged with a rules violation for late reporting 
of the injury, plus the some rules violation connected with the injury. The employee is 
offered various incentives if he doesn't report the injury. He is offered "safety days" or 
"leave days," or encouraged to use vacation days if he agrees not to make a report. In 
other words, the manager commits fraud by enticing the employee to withhold a 
report required by the FRA. 

If the employee chooses to go ahead and report, then the manager attempts to use a 
form of extortion. The manager appears to be his friend and is Just trying to help, 
saying things will be bad if the paper work is filled out and the process is started. 

The employee is told then others will get involved, meaning that if the employee 
wants to keep his job, which he needs to support his family, make payments on his 
house, have health care for his family and attain retirement credits, then he better 
not report. If the employee reports and requests to mark off, the employee frequently 
is instructed to mark off either “sick” or “suspended.” This violates the FRA 
reporting regulation because the days off are improperly recorded, but the carriers 
don't care. Additionally, it is common that the injured employee who reported will 
be placed under much more scrutiny with repeated observations and more efficiency 
testing. We also have instances where injured employees were improperly subjected 
to Federal reasonable cause testing, even though reasonable cause did not actually 
exist. This is Just additional forms of harassment. Obviously, each of these practices 
by the railroads deters one from isporting. 
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The Committee has reports of managers who tell those that have received an injury 
.'Sport to cancel 91 1 calls from the field until such time that the manager can "check 
it out" and the injured employes is left in the field in pain without prompt medical 
care Injured employees, who are in pain and need immediate niedicai attention, are 
held at the scene or at a company facility for questioning and interviews, sometimes 
for hours. Sometimes the injured employee is interviewed, not once but several 
times, before he is transported for medical attention. Your prompt medical treatment 
provision in H.R. 2095 will significantly help alleviate this problem. Still, if the 
injured employee's statement varies at any point during the process, then the 
employee can be charged with lying. 

Frequently, while the employee is being transported to a medical facility, in many 
cases being steered to a medical facility or a doctor favored by the railroad, the 
questioning continues all the way to the door of the emergency room. Since the 
passage of the FDPP A, the number of instances of managers demanding to enter the 
treating room has decreased. But the employee is again questioned on the return trip. 
On some occasions the employee who has been medicated and/or have stitches, is not 
allowed to leave company property. There is more paper work and more questions, 
and in some cases, the poor victim is transported back to the scene of the accident, 
many hours after the accident, for a reenactment under the guise of the manager 
w'anting to know exactly what happened to prevent it happening again in the future. 
This is just another opportunity to get the medicated employee, who is in pain, to 
make a mistake in explaining what happened so that he may be charged with lying. 
Sometimes the managers will tell the employee not to take prescription medicine and, 
instead, to take over the counter medicine instead so that the injury will not need to be 
reported. The result is that the victim experiences a delay in healing and/or additional 
pain in order that that the manager involved will not have a reportable injury on the 
territory and most time gets their safety bonus. 

When an injured employee reports an injury, they can expect, while they are 
convalescing, the game to go on. The railroad will use the threat of being fired to 
force the employee to return again and again to the railroad's chosen, doctors, no 
matter how much pain the individual is enduring. Sometimes a family member must 
miss work or school to go to a medical facility far from his home that was selected by 
the railroad. Many times the company's chosen doctor's opinion disagrees with the 
UTU member's treating physician. The member is encouraged or threatened to 
disregard his physician’s opining and return to work or else. After returning to work, 
some injured employees are tested repeatedly for possible rules violations, so they can 
be fired without that action being attributed to the injury. To create fear in the 
workforce, many of the actions create an environment so that managers have 
numerous examples to point to at every location if the UTU member do not play and 
go along to get along. 
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The railroads also use bonuses for managers whose record falls below a certain target on 
the number of accidents repotted in their assigned territory. Many times, tiiese bonuses are 
in the multi-thousands of dollars. Instead of this being motivation to cut down on injuries, 
it is instead motivation to avoid reporting injuries. This a!lov»'s those at the top of a 
corporation to claim that managers are being motivated to be safe This is a damn lie - 
and they Icnow it. The manager, given the choice of being fired, demoted and/or losing liis 
bonus, and maybe the bonuses of other managers, has motivation on the wrong side. How 
is this different from the bonuses paid to those who perpetrated Enron and reaped millions 
in bonuses? Yes, when there is a lay down case presented to upper management of a 
cover-up, the manager could be fired, demoted or transferred. UTU would also support 
the transfer of managers who engage in such lying, denial, fraud and reward schemes. I 
v/ould suggest that they get transferred to such places as San Quentin, Sing-Sing or 
Leavenworth. Many current raifroaders, and former railroaders, are still suffering with 
untreated injuries. If such action on the part of railroad management is not a crime, it 
needs to be. 

No American should have his medical treatment delayed or denied. Railroad 
managers use the threat of taking away an employee's job for not doing what is 
required by federal law. How is this not extortion or fraud? I very much expect that 
the industry representatives will try to severely mislead this Committee. They will 
attempt to deny that the problems are as serious as the evidence that has been received 
by Committee staff shows, or just give them another break because they did not 
know it was this bad and they will fix it. If they do that, it will be a lie. They have 
told us the same thing at hundreds of meetings. I believe that it is time to learn from 
the railroads and threat them as they have treated others. Get tough, really really 
tough. This activity must be made criminal. 

Why would corporations engage in such activity? The answer is simple. In order to 
save money, much of this problem revolves around the Harriman Award. An award 
that the industry gives to itself It claims that it uses "FRA statistics". But where do 
these statistics come from? They come from the railroads. Garbage in and garbage 
out. Many years ago, labor chose not to be a part of this shame but yet it goes on. 

We have been told that the game goes on because the poor unknowing insurance 
companies use this award as part of the calculations on its premiums. 

FRA Oversight 

Regaining federal enforcement of this problem, the FRA needs to be much more active in 
this area. The FRA’s investigation of the railroad, which I previously mentioned, was 
long overdue. I recognize that the FRA is understaffed and, most importantly, does not 
have enough tools to adequately handle the situation. The UTU appreciates your 
Committee in H.R. 2095 authorizing more safety inspectors for the FRA. Railroads do not 
do business behind a fence or a locked door. It operates in almost every community in 
our nation. As long as they are allowed to play the lie, deny fraud and reward game, the 
regulators will not get accurate data as to the true safety situation of this industry. This 
should be a concern of everyone. If the data, on safety is not collected accurately because 
of the cover-up railroad culture, then it cannot be evaluated and precautions incorporated. 

To allow this endemic problem to go unchecked is a threat, not only to railroad workers, 
but the stockholders, bond holders, and most importantly to the public as a whole. If such 
conduct were to happen outside this industry, it would be criminal. 


5 



184 


There ai e soBie ilm v/ouid like ihe CG'niTiittee to believe that the problem is a law 
known as FELA. The railroads do not like this law and have convinced themselves 
that is ofc to act the way outlined. In other words, they believe that if you don’t like 
a law that applies to them, it is ok to torture your employees until they demand to 
repeal a law. This is as v^rong as torturing someone until they convert because you 
don’t like their religion. Then the torture will stop There is no justification for the 
railroad actions - none. 

I also want to assure the Committee that this situation has absolutely nothing to do 
with contract negotiations. There is nothing that the railroads can offer at the table 
that can get this union to approve of this torture. 

In conclusion, railroad culture needs a dramatic change when it comes to harassment 
and intimidation. We are hopeful that the Committee and Congress will do its part in 
addressing this issue and making such activity criminal. 
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Questions from Chairman James L. Oberstar 

“THE IMPACT OF RAILROAD INJURY, ACCIDENT, AND DISCIPLINE POLICIES 
ON THE SAFETY OF AMERICA’S RAILROADS” 

October 25, 2007 

1. Do you have any way of knowing how many injuries never actually get reported? 

No, 

2. Is it a common understanding among employees that reporting an injury is not a 
very “smart” thing to do? And, is this “common understanding” pretty much the 
same at all railroads? 

Yes, there is a common understanding that it is not very smart to report an injury. I do 
not know of a single railroad that does not have this common understanding. 

3. What do you believe is the best way to rectify the harassment and intimidation 
problem? 

Personal and lengthy criminal penalties with a low threshold. 

4. What do you think of points systems or rating systems that identify “risky” 
employees? Do they create a disincentive to report? 

1 think a point system is horrible. Rather than identifying a risky employee, it simply 
makes a victim out of an employee who may have been nothing more than being at the 
wrong place at the wrong time. 

5. Obviously, management has a responsibility to identify unsafe behaviors and 
attempt to influence employees into working more safely. What would be a better 
way to do this than the current practice? 

Rather than discipline, there should be much more training and support from the highest 
levels showing that safety really is important and there should be an immediate removal 
of any supervisor who does not make safety the ultimate importance. 

6. Do some railroads handle their employees better than others? 

This changes from leadership to leadership but currently the NS is the best in regards to 
safety culture. 

7. What do you think of the Confidential Close-Call Reporting System, which FRA 
is experimenting with at certain UP sites and other locales? Is this the right way to 
go? 
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So far it appears to be very good but data is still being collected. 

8. Are there other programs that you believe would create a better working 
environment? 

Training and support from the highest management for the rank and file worker who tries 
to observe safety 

9. In your opinion, is there an adversarial relationship between management and 
employees, which may cause some of these instances of harassment and intimidation 
to occur? 

Yes, because the railroad puts productivity ahead of safety. 

10. What is your members’ view on the Hotlines that railroad have? Do they feel 
comfortable coming forward and calling them when they are dealing with unfair 
workplace injures? 

You must be joking. The hotlines are seldom used and the membership does not believe 
that they produce a positive result. They do not believe that they maintain their 
anonymity and they do not receive reports back as to the results of their complaint. 

11. Do you think that there is a general disincentive for employees to report 
injuries? 

Absolutely, totally, completely and undoubtedly. 

12. When you put the word to your members that this hearing was happening, were 
you surprised at all by the flood of reports that came in? 

Considering that our members put their neck on the line, yes I was surprised and it leads 
me to believe that if these statements could have been made anonymously, there would 
have been even more reports. 

13. Could you estimate for us, unofficially, the pereentage of on-the-job injuries that 
go unreported? 

No, but I believe that almost all major accidents such as amputations and deaths are 
reported and very few of the less serious accidents are reported because of fear. 

14. Do you think that the Harriman Award is driving some of these behaviors? Do 
you think that the Award needs to be changed? 

The Harriman Award was originally started with good intentions. It is based on statistics 
provided to a review committee made up of railroad managers. They review the statistics 
that each railroad reports to the Federal Railroad Administration. The railroad with the 
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lowest number of reports per man hour wins. Unfortunately the awards usually go to the 
railroad that has developed the best method in circumventing reports. In other words, it is 
an award for fraud - not an award for safety. 


James Brunkenhoefer, National Legislative Director 

United Transportation Union 

304 Pennsylvania Avenue, SE 

Washington, DC 20003 

202-543-7714 
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To: U.S. House of Representatives 

Committee on Transportation and Infrastructure 
Washington, DC 20515 

From: David F. Cook 

2404 Merida Circle 
The Villages, FI. 32162 
Ph. 352-751-3242 home/ 407-716-2652 cell 
BLET member 

Re: Testimony before this Committee on October 25, 2007 regarding “The Impact of 
Railroad Injury, Accident, and Discipline Policies on the Safety of American Railroads” 

I would like to thank the members for this opportunity to state facts regarding the 
situation I faced before and after my injury while at work on CSX Railroad in January 
2006. 

The Seaboard Coast Line Railroad Company employed me in May 1970 when 1 was 18 
years old as a Locomotive Fireman and I was promoted to Engineer position in January 
1972. I remained there over 36 years through many mergers until September 2006 on the 
same property known as CSX. Over those years, 1 held several positions in union 
representation for the United Transportation Union thru 1992 and in 1993 I joined the 
BLE where 1 assisted members of both organizations with grievances and safety related 
issues until Sept. 2006. 

During 2005 I handled along with the local union Officers a complaint about an unsafe 
work condition relating to daily, extended overtime, which resulted in employee fatigue. 
Our Railroad Division sent down an assessment team and made job changes in November 
2005, which addressed the long working hours. I was the Senior Engineer in our near 
100-man Central Florida terminal at Sanford-Orlando area and occupied one of the newly 
created 10-hour 5-day jobs. In latter December 2005, 1 was told by a CSX manager with 
5 years experience whom I had helped train, that “if I couldn’t work 12 hours EVERY 
DAY, that CSX would pull me out of serviee to find out why I couldn’t work long days”, 

1 asked, “was this a threat”, but received no response. 1 gave this Officer copies of the 
two working agreements in effect since 1 975, of w'hich he wasn’t aware of, which 
showed this forced overtime was not a work requirement. 

On Jan. 12, 2006, after working over 10 hours I told the Officer I was tired and felt 
unsafe since the Locomotive Engineer is the sole operator of the locomotives. He told me 
to leave and when I returned the next morning at the assigned work time I was ordered to 
his office and informed that 1 had FAILED three operational rule tests the workday 
before, allegedly occurring at the same time he ordered me to leave. I objected and was 
not aware of any personal test failures since 1993, which started a bad chain of events. I 
then filed a CSX Code of Ethics violation on 1/28/06 against this supervisor for falsifying 
my personal employment records, which was dismissed by CSX without any 
investigation of the facts. 
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On January 20, 2006 after working 10 hours 30 minutes while an assigned relief crew 
present and available to take over, the same CSX Officer deliberately held me on 
extended overtime. I sustained a back and neck injury during a coupling at Taft yard just 
7 miles south of Orlando and tried to continue to work with the pain, but after 15 minutes 
later my back pain was too severe, and I had to report my only eareer injury after over 
12,000 working days. 1 was taken to the local hospital, but after waiting for 9 hours in a 
wheelchair and receiving no medical help, I opted to go home after being on duty for 
more than 21 hours to take some Aleve and lie down. I was on my off days the next two 
days; then I was ordered by a CSX Officer to take 1/23/06 off and attend a Safety 
seminar at Taft. 1 did and told the Officer that 1 needed a medical check of my condition, 
which definitely showed an upper back injury and was prescribed three meds for pain and 
inflammation. This made my injury reportable to the Federal Railroad Administration 
(FRA). The doctor asked if! wanted to have some time off to give my injury some rest 
but 1 opted to try working. The doctor cautioned me against climbing on/off of 
locomotives, which is part of my work requirements. 

Starting at 1110 hours on 1/24/06 my crew and I were attacked by test teams ordered to 
Taft by the same CSX Officer who took me to have a medical checkup/Safety seminar as 
a result my personal injury, CSX has claimed that they sent those test teams to determine 
if the employees were acting in a safe manner. These teams were ordered to administer 
increased operational rules tests far in excess of the normal 3-5 per employee per month. 
The FRA regulations require the Railroad Officers to administer normal tests for 
educational purposes not meant to be disciplinary to improve our rules compliance. 
However, this was not the purpose of the tests on me. In those three days I was 
administered 13 tests, yet only 1 1 were noted. Of these 1 1, there were two alleged 
Failures and none of my crewmembers were failed, although they would have failed 
some of the tests as well. On January 3 1 , 2006, the same Officer who handled my injury, 
charged me with another minor test Failure by not fully stopping at the bottom 
locomotive step before dismounting. 1 had two compliances at the same test time, yet 
neither of the compliances was recorded at all, CSX was interested in building up a 
record of rule failures on me. 

As a result of five incidents in our area from 12/26/05 thru my 1/20/06 injury involving 
some 5-8 employees CSX increased FRA operational tests were ordered by CSX Officers 
from 1/2 through 2/26/07 for a total of 56 days and 457 train and engine employee tests, 
'fhere were 19 failures by 13 employees. 1 had seven and 12 others had singular failures. 
From 1/12/07 thru 2/16/07 (35 days) there 334 total tests with 328 compliances and I 
alone had ALL six failures. CSX administered these additional operational tests as a 
cover up of their goal to terminate me, 1 was the most senior Engineer and very active in 
handling union grievances/complaints affecting our work location. Terminating me 
would send a message to other CSX employees not to become injured or not to report 
injuries in the future. 

1 was ordered to four separate investigations based on alleged “operational tests” failures 
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which started with my injury and went thru 1/31/06. No other Failed employees were 
called to any investigations. In these investigations, the Railroad CSX Officers are the 
prosecutor, judge, and jury. In addition in the latter three investigations, my 
crewmembers were not charged but were called as Carrier character witnesses even 
though in several cases they would have to be guilty of rule violations during the same 
test times as me (assuming that there were actually violations). Witnesses called by my 
union representative were refused to be made available by CSX “as having no testimony 
pertinent to the investigation”. I was administered 85 days of unpaid disciplinary 
suspensions starting 3/1/06. This was more discipline than our combined employee 
terminal had in over a year and none of these had sustained an injury at work. 1 was the 
only employee at this terminal to incur a work related injury from 1/06 until latter 8/06. 

In an 18 page letter dated February 18, 2006, 1 wrote CSX President Michael Ward about 
these harassing situations and copied several CSX execs, the FRA, DOT, DOL, OSFIA, 
EEOC, the US Dept, of Justice, and 3 local US Congresspersons. CSX replied in latter 
March ’06 and stated that they would investigate each of my points including harassment, 
employment record falsification, etc. and advise me of their findings. I am still waiting on 
the first reply. My four discipline cases were appealed by the BEET and we are awaiting 
hearings on each. My regional union Officer and one of the Congresspersons staff 
advised me that these actions by CSX towards an injured and/or medically afflicted 
employee were unethical and unlawful. They suggested that I needed legal advice from a 
Labor attorney. 

In early 7/06 I filed an extensive Federal lawsuit against CSX and CSX Transportation 
based on discrimination, harassment, and intimidation of me because I was injured while 
working for these companies. In early August ’06 both the UTU and BLET Presidents 
wrote a joint letter to CSX President Ward about several incidents on their property 
whereby acts had occurred to injured employees where CSX used written terms of the 
“CSX Action Plan”. This plan carefully directs CSX Officers at each terminal (10 or 
more on most Divisions) to name 5 BAD ACTORS in each location. Bigger terminals 
may have multiple lists based on their numbers of employees. In most cases, the 
employees included on these lists most likely are not notified of their presence on such 
lists; however Officers are to check on the whereabouts each day of such employees. 

They are to be targeted, stalked, and followed very closely to find ways to terminate such 
actors. In early ’06 most employees on the Jacksonville Division, where I worked, were 
specifically warned in face-to-face rule meetings by CSX Officers that, “if you get hurt, 
we will fire you”. 

During my suspensions I was being checked regularly by a chiropractor, orthopedic 
doctors, attending physical therapy sessions, having two MRI’s and a nerve test in an 
attempt to find my pain source. It was discovered that I had 4 bulging discs (2 in upper 
back/two in lower neck) causing my constant pain. After 9/7/06 I could not work any 
longer based on my inability to climb, sit extended times on the loco, or stand the whole 
body vibrations present while using locomotives to perform yard switching. 1 consulted 
my doctors and found that only time would tell if my conditions would improve so 1 filed 
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for full Railroad Retirement Disability which was granted 3/1/07, The doctors now say 
they are not optimistic that 1 will ever improve. 

In September ’06 1 was served with a fifth investigation notice based on several more 
alleged rules violations using my crew members as witnesses. This was a FINAL step to 
send me to termination from my employment after I was injured. 1 was not able to return 
to neither work nor attend the investigation and after several attempts by CSX to force 
the hearing, it was decided that it was postponed until I was ever able to return to work. 
This disappointing treatment by my employer was certainly a mental strain as not only 
was I faced with my disability and pain, but CSX was now trying paint a picture of me 
from an excellent, long terra employee (who trained many new hires with CSX) to an 
employee not worthy of any employment. I started in 9/06 with psychiatric counseling 
and treatments, which continue to date to be able to cope with such treatment. 

CSX has been extremely interested in winning the annual Harriman National Safety 
award and seem to always be beat out by the Norfolk Southern for years. It is common 
knowledge by CSX employees that Tony Ingram was hired, as CSX EVP & Chief 
Operating Officer, from the NS a few years ago to show how their record always stayed 
out front. I believe that the CSX Action Plan and their clear actions against me after Mr. 
Ingram was hired by CSX, based on written Officer instructions and verbal threats, show 
that CSX will terminate any employee who reports an injury, using false failure FRA test 
records or any other harassing and/or discriminating tactics they can manipulate. I and the 
many other US Railroad workers hope that this hearing and future legislation based on 
the clear facts you are presented show that we are handled by bullies in our workplace as 
Officers in a transparent effort to intimidate employees from reporting injuries or face 
termination. The US workers deserve to be treated with dignity and respect in their 
workplace and this has not been happening. US Railroad companies are guilty as charged 
based on the clear facts. While the US Railroads should continue to educate employees to 
improve safety, intimidating employees through threats and false FRA test failures is an 
unacceptable means of creating misleading and faulty safety records. 

Thank you, 

David F. Cook 

Long-term US Railroad Engineer 
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Mr. David Cook 

5430 N. Lake Burkett Lane 

Winter Park, FL 32792 

Dear Mr. Cook: 

On October 25, 2007, the Committee on 'Iransportatiori and Infrastructure held a hearing 
regarding “llie Impact of Railroad Injury, Accident, and Discipline Policies on the Safety of 
America’s Railroads”. I would like to thank you for the testimony that you provided to the 
Committee at the hearing. Attached you will find addidonal questions that I would like you to 
answer for the hearmg record. 

I would appreciate your response within 10 business days so that they may be included in the 
hearing record. Please send your response to: Mr. Clay P'oushec, 586 Ford House Office Building, 
Washington, DC, 20515. Due to delays in the receipt of mad in the mail screening process, 1 also 
request that you email your response to Mr. Foushee at Clay. f'oushee@maU.house, gov or fax your 
response at (202) 226-6012. Should you have any questions or concern.s, you may teach Mr. 

Foushee at (202) 226-4697. 


Sincerely, 





J^mes L. Oberstar, M.C. 
chairman 


Enclosures (2) 
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Questions from Chairman James L. Oberstar 

"The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety 

OF America’s Railroads” 

October 25, 2007 


1 . What do you think your employer’s motivation was for treating you the way they did? 

2. Have you ever received any apologies, at the very least, by any company officials for what 
you’ve experienced? 

3. Did your coworkers encounter harassment and intimidation, which have caused them to not 
report an injur}'? 

4. Do you believe that harassment and intimidation is widespread and part of normal railroad 
operations? 

5. While you were on the job, did you notice that the safety policies of your employers were 
readily accessible? Were they posted in common areas, like break rooms? 

6. What type of safety training did you receive during your employment? Did any of this 
training cover workplace harassment and intimidation? Did you ever see a company policy 
that explicitly slated the types of harassment that you all experienced is not tolerated? 

7. Have you ever seen or heard of supervisors or managers being fired or demoted for harassing 
and intimidating employees? 

8. Were you ever aware that your company had a hotline that you could call to report something, 
such as wrongdoing by a supervisor or an injury that you were afraid to report? What is your 
view of hotlines? 
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Questions from Congtessman Henry E. Brown, Tr. 

1. Mr. Cook, during your years as an engineer, how many nmes did you couple a locomotive in 
the same way it occurred on January 20* of last year? 

2. Mr. Cook, how long has it been since you acted as a union officer? Has your union claimed 
that CSX took action against you because of your union-related activities? 
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November 11, 2007 

Responses to Questions from Congressman Jim Oberstar and Congressman Henry E. 

Brown, Jr. in regards to the 10/25/07 hearing on "The impact of Railroad injury, accident, 

and discipline policies on the Safety of America’s Railroads”: 

(1) Responses to questions from Mr. Oberstar: 

1 ) 1 had never seen them act in any manner close to mine. 1 had seen them for over 
30 years lightly discipline people who filed for an injury a few days after the fact 
when pain had manifested itself and caused that report. In other words whether 
you thought you were hurt seriously or not, they demanded immediate reports. In 
addition if you did report such, then you were charged with not taking action to 
insure you were hurt even though, in many cases, you had no way to prevent such. 
It was a ”catch-al!” way to assess discipline. 

In my case, a few local CSX Managers were upset about my union handling of the 
extended overtime issue in our area and the fact that their bosses chose to make 
positive job changes to reduce the OT, which 1 occupied one of new jobs. 1 had 
made a clear and distinct effort to show that these long hours were leading to 
employee fatigue, which was a fact. In my case I had went thru several physicals 
and was under doctors orders and iron supplements daily. This issue was leading 
to increa.sed chances of accidents, injuries, fatalities, etc. These two Managers 
ehose to make my job work longer while the relief job was present and available 
to take over past 1 0 hours as the jobs were changed and assigned to do. On 
1/12/06 the junior Officer at Taft was ordered to add ANY rules failures to my 
record since 1 complained about the fatigue after working over 10 hours on 1/12. 
Three rules violations were noted in my record on 1/12 after 1 was told to go 
honae if I was fatigued. The senior Officer told the junior that he should have 
instructed me to continue working and if I refused, charge me with 
insubordination and ”puii me out of service” from any future work. 

On 1/20, while again being held longer past 10 hours, 1 was injured for my first 
career injury and CSX chose to make an example of me by the provisions of the 
"CSX Action plan” to warn others from reporting legitimate injuries. The Officer 
heading up these actions, which portrayed me as a BAD Actor or “at risk” 
employee, was the senior Manager opposing my handling of the fatigue issue. He 
gave orders to attack me with multiple CSX Manager test teams in a clear effort, 
w'hen I attempted to return to work with an injured back and neck, to find in three 
days ANY so-called rules violations in an effort to set me up for increased 
discipline and lastly, permanent termination. This same Officer tried this in 
February to April 2005 to have me investigated and be fired because of my 
handling wdth senior CSX execs about a CSX Conductor at our terminal verbally 
and physically assaulting CSX employees front 2001 thru January 2005. It also 
included this local senior Manager falsifying FRA and/or CSX records in 2003 
which we provided CSX employee records, the Conductors county arrest records 
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while on duty and under pay by CSX, official handling by the FRA, etc. In 2005, 
two senior CSX VP’s and a General Manager were fired by CSX resulting from 
this case and this local senior Manager had it out for me. He was just waiting on 
another issue for me to be involved in, union related or otherwise, and when I 
became injured thru no-fault of my own occurring during extended OT hours, the 
CSX Action plan was his sword. On 10/25/07 Mr. David Brown of CSX testified 
in the US House hearing that this plan did exist, but not any more since CSX 
middle Managers carried the intent well beyond what it was intended to 
accomplish. I was an example of the wrong intents, but it DID happen!! 

2) Not one apology has been e.xtended. After I was forced by these actions to file the 
Federal labor lawsuit in 7/06 by these unlawful harassing, intimidating, and 
discriminating actions against me directly by CSX, they knew that I had the facts 
to prosecute them as a US civilian employer using their own written instructions 
how to handle injured employees. The unions got directly involved the next 
month. 1 would like to note that my lawsuit DID NOT add the FELA injury 
claims until 4/07. 

3) My over 100 co workers were not subjected to the amount of tests 1 was, and none 
had any multiple failures. I had seven of 19 total failures from 457 total area tests 
and 12 others had singular tests during the first two months of 2006 (just before 
and after my injury). In a 35 day period of these tests, I supposedly failed 6 and 
328 others tested ALL passed. Sound strange!! 1 had four investigations in two 
weeks and received 85 days of unpaid suspensions from 3-6/06 as a result of these 
tests results and in September ’06 was set for a 5“'' investigation. Termination was 
their next step and only one other person was hurt in 2006 after me. In 8/06 a very 
young Conductor seriously hurt his ankle and never returned to work after several 
surgeries, so CSX didn't get a chance to act any way to him. By then I had filed 
my labor lawsuit, the major Railroad Transportation unions had exposed the CSX 
Action plan, and they put it away as it was now a public embarrassment. 

4) During the Action plan existence they was being us'ed on CSX as the UTU and 
BLET exposed in their long term handling with CSX execs. And other US 
Railroads, including SCL-CSX, were using similar plans, points, etc., but 
employee intimidation has been present for decades by our Railroad companies to 
keep you scared to challenge any issues safety, injuries, or otherwise. 

5) Yes, safety policies were posted in many common areas and CSX Managers had 
many briefings, films, and other instructions to prevent injuries and keep us all 
safe. Even from the time 1 hired in 1970. as evidenced by my rules books 1 still 
keep copies of, the first rule in these books was “Safety is of the U' importance”. 
Their methods of enforcing the importance I have earlier explained, but most 
employees (me included) did everything to be safe every second as this is a 
dangerous and unforgiving industry. This included practicing safe work methods, 
wearing the correct safety equipment, shoes, side shield glasses, earplugs, etc. 
Then in early 2006, after 1 was injured, CSX Managers told many employees in 
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face-to-face rule meetings “if you get hurt, we will target and test you until we get 
rid of you”. The CSX Action plan had emerged and was in full practice. 

6) I hope I explained the training in question 5 herein, but a few years ago CSX 
instituted “job briefings” required on any jobs where more than one employee is 
involved. This requires each and EVERY employee involved in a work move to 
be fully aware of any requirement to make this move. And if it changes before 
completion, then the movement is stopped until ALL involved are aware of this 
change and understand such. CSX encouraged questions until ALL understood 
BEFORE the work started. This slowed down the work, but made it much safer 
and that was the top importance ALWAYS. 

Yes, CSX posted their harassment policy in all work areas, break rooms, etc. and 
each year sent to each employees home a copy of the CSX Code of Ethics which 
further illustrated their commitment to these policies. On annual employee rules 
tests we took over the computer, there was always a section with explanations and 
about 10 different examples of sexual or racial harassment/discrimination we 
w'ere tested on. If you picked the incorrect response, the program gave the right 
responses and explained its importance. There was never a specific example of 
what happened to me, except CSX employees would always be treated with 
dignity and respect. I and others had NEVER heard of our RR being so directly 
rotten to an employee, injured, medically afflicted, or otherwise. 

After my three false failure tests on 1/12/06, 1 tiled a CSX Code of Ethics 
complaint in latter 1/06 as these violated the Code of Ethics, were not true, and 
was immediately dismissed by my Division senior Manager as he reported to 
CSX Human Resources and Executive Vice-President that 1 was not harassed. I 
received no knowledge of his response until last month in info from my lawsuit. 

7) Yes, in past years and, as I stated earlier in answer 1 herein, my new senior 
Division Manager told me, my local union representative, and the Division Ass’t. 
Superintendent, at Taft-Orlando, FI. in early 4/05, that two senior CSX VP's and 
our former Division Mgr. were fired by CSX. They were attempting to tenninate 
me about my handling from 2001 thru 1/05 about the uncivil, vicious, and 
unlawful repeated acts of a Conductor at our work location and the records 
falsification by one of my Managers. Other RR managers have been fired or 
demoted in the past for bad actions toward RR employees, which clearly violated 
CSX policies. 

8) We have had a safety hotline for our separate divisions for yettfs and I have called 
them several times to report unsafe issues. Usually within a few days or no more 
than 30 days, the corrective actions are taken based on their severity. Also you 
can report either verbally or in writing to your local RR Officers or union Officer, 
but the safety hotlines seemed to work very effectively. 
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I guess you could use that hotline for harassment, wrongdoing of 
supervisors/managers, etc., but I would contact them on the CSX Code of Ethics 
hotline. Injuries should be reported to your immediate local supervisor right away, 
such as I did. In my case though the CSX Code of Ethics complaint was trashed 
when other employees with MUCH less importance was handled properly and 
after I reported my injury, as required to do by CSX rules, it started an immediate 
retaliation, intimidation, targeting, stalking, harassment, and personal 
discrimination based solely on this injury report using the CSX Action plan. 

(II) Responses to questions from Mr. Henry E. Brown. Jr.: 

1) In over 12,300 days and 36 years well over 200,000 couplings based on a 
minimum of 20 per day. In yard, local, or road switcher work, we had over 100 
couplings each day and most involved jolts and vibrations to the locomotive cab 
occupants, such as an Engineer as I was. I was coupling with two locomotives 
and the jolts are more distinct, such as the one when I was injured, because you 
are right at the point of impact and you feel them MUCH more, even at 1 mph or 
more. All switching movements with cars attached involve run in or out of slack 
in the cars based on their combined weights and the speed traveling and they 
could cushion some impact. Our rules don't allow' for couplings over 4 mph and 
mine occurred at 2 mph according to the locomotive event recorder. 

It has now been discovered that we were also receiving whole body vibrations 
transferred from the track structure, through the wheels and locomotive bodies, and 
loco seats which lodged in our backs and/or necks attempting to compensate for the 
jolts, etc. involved in most couplings every day. US Railroad companies are aware of 
these studies for nearly 1 0 years suggesting in order to protect us better from injuries 
that more high-back, ergonomic .seats are to be used on our locomotives. The newly 
ordered locos do have these, but the older fleet locos, such as 1 was required to use for 
years coupling, are not ergonomically safe and unsafe to our bodies based on these 
jolting vibrations. I was not aware of this fact until the jolt on 1/20/06 on extended 
overtime shot an extremely sharp pain to my upper back and neck which I now feel 
ALL day everyday. 

It should be noted that a pioneer in the field and studies of whole body vibration on 
US and European locomotive and/or subway operators is Dr. Eckardt Johanning in 
Albany, NY. I went to him on 8/20/07 to personally be evaluated as a result on my 
injuries and he will be at CSX Taft yard, FI., where I was hurt, performing extensive 
whole body vibrations testing on locomotives on 1 1/15/07 to research my case. 

2) I was last a UTU Officer at both the local and General Committee levels until 
12/92 and have helped local employees since with issues they requested me to 
handle involving many unlawful, uncivil, or unsafe issues on CSX. My union 
supported me and represented me in all four of my investigations in early 2006 
right after my injury. In addition, they appealed all my discipline cases for a 
hearing on each before a neutral party under the Railway Labor Act. The BEET 
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and UTU have each handled mine and other issues of harassment and 
discrimination using the written CSX Action plan w'hereby 1 was openly targeted, 
stalked, and intimidated to be terminated from employment only after I reported 
my only career the job injury on 1/20/06 and earlier union-related activities. 

My union which includes the Teamsters has nationally handled my issue, others 
similar, and falsification of RR employee test records since 8/06 until the present 
and in mid ’06 suggested that mine was so deliberate and intentional that I needed 
legal advise. One of the local Florida Congressperson’s staff suggested the same. 
Since my filing with extensive facts in this Federal suit in 7/06 and the handling 
by the two unions of these issues, CSX according to VP David Browm's 10/25/07 
hearing testimony, has stopped using the CSX Action plan. They were 
embarrassed by the unlawful and unethical methods their managers used in 
regards to this plan, not only in my case, and they should be. 

I thank you for your time and please forward more questions so that you and this 
country will understand that w'e need laws to protect civilians from such bad and 
deliberate actions by US employers. 

Sincerely, 

David F. Cook 

Disabled US Railroad Engineer 
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TESTIMONY OF CtlARLES R. EHLENFELDT 
1115 West Deschutes Avenue 
Post FaUs, ID 83854 
208-777-2576 

BEFORE THE HOUSE TRANSPORTATION AND INFRASTRUCTURE COMMITTEE 

OCTOBER 25, 2007 


INTRODUCTION 


Mr. Chairman, Members of the Transportation and Infrastructure Committee, thank you for 
allowing me to testify today and listening to my personal experience of harassment and 
intimidation by the BNSF. This harassment and intimidation began after I was injured. I was 
investigated by the railroad on two separate occasions. I was prohibited from marking off work 
based on ray injury. Finally, I was terminated for doing something that numerous other 
employees, including officials, had done. In fact, another employee engaged in the same activity 
as I had and to my knowledge, she was not terminated. The only difference is that I had an FRA 
reportable injury. 

I hope that my personal experience of harassment and intimidation by the BNSF will prompt 
action by Congress to prevent future workers from having to endure harassment and intimidation. 

FRA REPORTABLE INCIDENT- INACCURATELY REPORTED 

I was hired by the BNSF in July of 1997. I remember being extremely happy that day and I 
plaimed on working for the railroad for my entire life. Everything changed when I injured my 
back on August 1, 2002 while operating a poorly maintained switch. Since the accident, I have 
had two major back fusion surgeries. From the date of the incident, 1 have been harassed, 
intimidated, and treated unfairly by the railroad. I was called into the Supervisor’s office almost 
immediately after the incident. Both the Superintendent and Trainmaster were in the office. I 
had no Union representation or even a neutral person with me at that time. The two officials 
closed the door and drilled me with questions. 

Photographs of the switch, which were taken on the date of the accident, were only given to me 
this past week, FIVE years after they were taken, and show the poor conditions. [Ex. 1], The 
photographs show that the ties are hanging off the ground. The ballast is supposed to come up to 
the ties. I also gave a statement to a BNSF claim agent. The railroad states that they have lost 
the statement I gave along with a statement a co-worker gave. In addition the switch was tested 
on the day of the accident and showed that it was hard to operate and not within acceptable 
limits. [Ex. 2]. Despite these facts, the BNSF reported the cause of my injury to the FRA as 
human factor; they blamed me for the injury. [Ex. 3]. In my opinion, the BNSF did not 
accurately report my incident to the FRA. 
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ATTENDANCE/AVAILABILITY POLICY USED AS FORM OF HARASSMENT 


The BNSF used my injury to assess trumped up rule violations against me. When I could not 
work due to my injury and pain in my back I attempted to call work and tell them I could not 
work due to my back injury. They BNSF would not allow me to stay home from work for that 
reason. 1 had to lay-off sick, rather than lay-off due to my on the job injury. This cormted against 
me in BNSF’s “attendance policy”. I was eventually called to attend an investigation where they 
alleged I violated the attendance policy. It did not matter to the BNSF that I was injured on the 
job and was laying off due to the injury. It did not matter to the BNSF that two supervisor’s 
could not explain the attendance policy to me prior to the trumped up charges being assessed 
against me. I had an on the job injury and the BNSF was going to punish me for that. 

This practice may also lead to the inaccurate reporting to the FRA about the number of days an 
employee misses due to an injury. Rather than allowing me to lay off due to my on the job 
injury, the BNSF forced me to lay off sick. 

HEALTHCARE INSURANCE USED AS A METHOD OF HARASSMENT 

The BNSF eventually terminated me because I had an FRA reportable injury. This in turn 
cancelled my healthcare insurance and I was forced to take COBRA coverage which was $560.00 
per month just for myself The BNSF conveniently pulled my healthcare insurance just prior to 
my second back surgery, 

While I was in the hospital having my second major back fusion surgery, the BNSF towed my 
car. They did not call and inform me that it was in jeopardy of being towed. I found out five 
days later from a fellow employee that the BNSF towed my car. I had to go to the impound lot 
and pay about $600.00 to recover the vehicle. 

PERMANENT DISMISSAL USED AS A METHOD OF HARASSMENT 

The most egregious form of harassment and intimidation came when the BNSF terminated me. I 
believe they terminated me because of my at work injury on August 1, 2002. On January 6, 

2006, while working on a train I heated a can of soup on the sidewall heater. I had to do this 
because there is no other way to heat food on the train. As an engineer we often work twelve 
hour days. When I opened the can of soup it splashed on my face and I sustained some second 
degree bums. I reported this incident to the BNSF as I am required to do. 

I went to the emergency room for the bums. I initially turned down pain medication from the 
doctor because I was worried that the BNSF would fire me for having dmgs in my system. This 
was based on the prior harassment of the BNSF. 1 eventually was given morphine. While at the 
emergency room and on morphine two BNSF officials questioned me about the incident and 
wanted me to sign, what I believe, was a release of liability form. 
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The BNSF then required me to attend an investigation concerning this incident. Prior to the 
investigation beginning, I gave the railroad a doctors note that I was unable to work for the BNSF 
due to my back injury, [Ex. 4]. In what is more than a coincidence, I was permanently terminated 
after the investigation. 

In the investigation, Randy Cartwright, Roadforeman, a BNSF official, admitted that it was 
common practice to heat food on locomotive equipment, including sidewall heaters. [Ex. 5], Mr. 
Cartwright had been with the railroad since 1969 and he himself had used locomotive equipment 
to heat food. [Ex. 5], To my knowledge he was never investigated by the railroad. He also 
testified that he knew that other people had used the sidewall heater to heat food in the past. [Ex. 
5], Despite the railroads knowledge, for many years, of this common practice there was never a 
rule against this practice and employees were never told not to use the sidewall heater. [Ex. 5], 

In his deposition, Mr. Cartwright could not explain, in his position as a railroad official, why I 
was fired and he was not when we both had engaged in the same coimnon practice. [Ex. 6], 

The BNSF did issue a specific mle after two incidents occurred in the same month, my incident 
being one of those. [Ex. 7], This was the first mle telling employees not to engage in this 
common practice that the railroad knew about. As I just stated, another employee heated food on 
a sidewall heater the same month as I did. To my knowledge, this employee was offered a 
waiver, this option was not available to me. To my knowledge this employee was not 
terminated. The only difference is that I had a prior FRA reportable injury. 

This FRA reportable incident automatically places me in a compromised state of employment. I 
am aware that the BNSF has a risk assessment program. Under this program, employees are 
given 40 points if they are involved in an FRA Reportable incident, [Ex. 8], Employees are only 
given five points if they are involved in an incident that is NOT FRA reportable. [Ex. 8], I was 
involved in an FRA reportable incident. A BNSF Trainmaster told me I was a red employee 
because of my back injury. 

EFFECT OF THE HARASSMENT. INTIMIDATION. & UNFAIR TREATMENT OF 
THE BNSF 

I believe the facts of my case show that the BNSF harassed and intimidated me because I was 
involved in an FRA reportable incident. At a time when I was physically hurting; I had two 
major back surgeries and was in significant pain; the BNSF made the conscious decision to kick 
me while I was down. They cut my healthcare insurance during the time I was scheduled to have 
my second major back surgery and while I was in the hospital they towed my car. They brought 
trumped up charges against me on two occasions and assessed discipline both times. The second 
trumped up charge resulted in permanent dismissal, 1 was dismissed for heating soup on a 
sidewall heater, a common practice that the railroad knew about. A practice which no rule 
prevented. A practice that company officials had done. A practice that another employee did the 
same month, again, to my knowledge that employee was not permanently dismissed. The only 
difference between my case and the numerous other employees that have done the same thing. 
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including company officials, is that I had an FRA reportable incident. 

If I knew the level of harassment and intimidation that the BNSF would put me through when I 
had my FRA reportable injury in 2002, 1 would not have reported my injury. The level of 
harassment and intimidation that I have testified to today far outweighs any benefit from 
reporting my injury. 

I have been told by fellow employees that the BNSF has used my personal case of harassment 
and intimidation as a method to deter the reporting of injuries. Fellow employees have told me 
that statements such as “look at Ehlenfeldt, if you turn in an injury you know you’ll have a target 
on your back”, “look at Ehlenfeldt as an example of someone who retains an attorney for a 
personal injury . . .see where he is working now”, and “You had better think twice about turning 
in an injury unless you want to be fired Uke Ehlenfeldt” have been said by BNSF officials. 

Mr. Chairman, and members of the Committee, thank you for listening to my story and taking on 
the issue of railroad harassment and intimidation. Individual employees, such as myself, are no 
match against the large railroad corporations, such as the BNSF. 1 believe we need congressional 
action to solve this serious injustice. Thank you. 


Charles R. Ehlenfeldt 
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http://safetydata.M,dot.gov/cgi-biii/broker.exe?_service-safery&_pro.,. 

FROM FORM FRA F 6 1 80.55 A 
C ASli ALT\' RECOR D 

RAILROAD: BNSF Rwy Co. fBNSF] INCIDENT NUMBER: NW0S0200i 

DATE: 08 /Oi /2002 TIME; 2:10AM 

STATE: Idaho COUNTY: BOKNER 

TYPE PERSON: Worker on duty - employee AGE; 30 

j EMPLOYEE JOB: Road freight conductors (local and way freight) 

INJURY: Sprain/slram, lower back 

DAYS ABSENT: S6 DAYS RESTRICTED: 237 

EMPLOYEES TESTED FOR ALCOHOL USE 
NUIVIBER OF POSITIVE TESTS 
EMPLOYEES TESTED FOR DRUG USE 
NUMBER OF POSITIVE TESTS 
EMPLOYEE TERMINATION/PERMANENT TR,\NSFER 
EXPOSURE TO HAZARDOUS MATERIAL 
FRA FORM 6180-54 FILED 
FRA FORM 6180-57 FILED 

CIRCUMSTANCES 
rTn;SICAl/ACT:]Lin!ng witches 
EVENT: lOvci exertion 

RESULT: ISwitch 

CAUSE: ' Human factor 

LOCATION 

STT"E7[^rd ' 

i ON TRK EQP: |Djd not involve onirack/othcr equipment 
WHERE: On track 
NARRATIVE 
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Investigation Data Worksheet 

Audio File: NWE-2226-EHLENFELDT_Tapel_86miii.,wav (38724) 

Submitted by: WARD ANGELOs' 

Pages; 25 (excluding cover page) 

Date Submitted: 23-Feb-06 

Date Draft copy of Transcript is required: 02-Mar-06 
Final Transcript Due Date: 07-Mar-06 

BNSF FILE NUMBER: NWE-TYE-02222006-1010-117p976-EHLENFELDT 

Cross Reference Number: 0 
Cost Center: 61588 
Division Code: NWE 
Department Code: TYE 

Conducting Officer: WARD ANGELOS 

Email: WARD. ANGELOS@BNSF .qOM Phone: 509-546-0107 - -- 

INVESTIGATION INFORMATION 

Location: SPOKANE, WA Date: 22-Feb-06 Time: 10:10 
Date of Incident; 10-Jan-p6 #Exhibits: 14 (tPages; 25 

PURPOSE OF INVESTIGATION: 

Injury on duty 

Principal: CHARLES R EHLENFELDT EID: 1170976 Craft: ENGINEER 

Representative: JAMES J LARKIN Title; LOCAL CHAIRMAN Org: UTU 

! 

Witness: RANDY D CARTWRIGHT Title: ROADFOREMAN 
Witness: JEFF B WHITACRE ■ Title: HAUSER OPERATIONS MANAGER 
Witness: CLARK T SIMMONS Title: TERMINAL MANAGER 


EXHIBIT 
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Principal; Charles Ehlenfeldt 
Transcript of Investigation held 02/18/2006 
NWE-TYE~02 222006-1010-1170g7§V EHLENFELDT 

1 WARD ANGELOS: If that’ s indeed true is that the correct 

2 use of a sidewall heater on a locomotive? 

3 RANDY D CARTWRIGHT: No, it is not. 

4 WARD ANGELOS: I believe you stated in earlier testimony 

5 that you tried to call Mr. Ehlenfeldt twice on the day 

6 following his injury, is that correct? 

7 RANDY D CARTWRIGHT: That is correct. 

8 WARD ANGELOS: And what number did you use to contact him? 

9 RANDY D CARTWRIGHT: I’ m not sure, I used the CC Employee 

10 where they have their latest phone numbers listed. 

11 WARD ANGELOS: So it was the number of record in CC 

12 Employee? i 

13 RANDY D CARTWRIGHT: Correct. 

14 WARD ANGELOS: Thank you Mr. Cartwright. 

15 CHARLES R EHLENFELDT: 

16 WARD ANGELOS; Ehlenfeldt, t-:^ not to whisper, it 

17 confuses the transcriptionist . 

18 CHARLES R EHLE^ELDT: Alright. . 

19 WARD ANGELOS; ^r . Larkin, anything further? 

20 JAMES J LARKIN; Sidewall heaters, engine reservoirs, have 

21 you ever known anybody to heat food on those in the past? 

22 RANDY D CARTWRIGHT: Yes. 

23 JAIMES J LARKIN: Has it been standard practice for years? 

24 RANDY D CARTWRJ^GHT: I don' t know about standard practice, 

25 but it’ s been used a lot. 

26 JAMES J LARKIN: Again how long have you been an Engineer 
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Principal: Charles Ehlenfeldt 
Transcript of Investigation ^leld 02/18/2006 
NWE-TYE-0222 2006-1010-1170976-EHLENFELD,T 

1 and Fireman? 

2 RANDY D CARTWRIGHT: Since 1969. 

3 JAMES J LARKIN: Was not probably one of the .first things 

4 you were shown how. to heat up your can of soup on the 

5 water reservoir in a GP7F9? 

6 RANDY D CARTV/RIGHT: Wouldn't say it' s the first thing I 

7 ever learned but. . ^ 

8 JAMES J LARKIN: Close? 

9 RANDY D CARTWRIGHT: I was, I wouldn't say I was taught but 

10 I knew how to do ^it. 

11 JAMES J LARKIN: So this has been a common practice 

12 throughout the years, heat food? 

13 RANDY D CARTV^^KT: Yes. 

14 JAMES J LARKINf Up until this time, when this safety alert 

^ I 

15 dated January 23rd, 2006 was put out and also the General 

IS Notice 905, dated January 23rd, 200S, has anybody taken 

17 exception to that, j to your knowledge? . 

18 WARD ANGELOS: (pan I ask that you enter those into 

19 transcript Mr. Lar^cin? 

20 JAMBS J LARKIN? Yes. 

21 WARD ANGELOS? We' 11 enter Safety; Alert .. . 

22 JAMES J LARKIN? Excuse me. 

J 

23 WARD ANGELOS: Yes, sir? 

24 JAMES J LARKIN!: Take this one, that’ s one’ s got email 

j 

25 addresses on it. 

26 WARD ANGELOS: Okay. 
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cartright, randy - 3-14-07.txt 


1 IN THE DISTRICT COURT OF THE THIRTEENTH JUDICIAL DISTRICT 

2 OF THE STATE OF MONTANTA, 

3 IN AND FOR THE COUNTY OF YELLOWSTONE 

4 

5 CHARLES R. EHLENFELDT, 

6 Plaintiff, 

7 vs. Case No. DV 05-0322 

8 BNSF RAILWAY COMPANY, 

9 a Delaware corporation, 

10 Defendant. 

11 

12 

13 DEPOSITION OF RANDY CARTWRIGHT 

14 Taken on behalf of the Plaintiff 

15 March 14, 2007 

16 

17 BE IT REMEMBERED THAT, pursuant to the Washington Rules of 

18 Civil Procedure, the deposition of RANDY CARTWRIGHT was 

19 taken before KATHERINE S. vaNGRINSVEN, a Certified 

20 Shorthand Reporter, #3085, on March 14, 2007, commencing at 

21 the hour of 2:18 p.m. , the proceedings being reported at 

22 3810 East Boone, Spokane, Washington. 

23 

24 

25 


D 
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cartright, randy - 3-14-07.txt 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


q As an official, will you look at the camera and 
tell the jury why you, with a personal injury on a 
railroad, and you've also acknowledged that you've done the 
exact same thing, put a soup can on an apparatus in an 
engine that it was not designed for, why you’re still 
working for the company and why Mr. Ehlenfeldt's fired. 

MR. SIMPSON: Objection, foundation, 

MR. 3UNGBAUER: Just look at the camera and tell 

them why. 

MR. SIMPSON: I need that question again. 

MR. JUNGBAOER: Yeah. Would you read that back 
to him, please. 

(Whereupon, the pending question was read back.) 
BY MR. 3UNGBAUER: 

Q Yes. NOW look at the — tell the jury that, 
please. 

A I can't. 

MR. lUNGBAUER: I have no further questions. 

MR. SIMPSON: We'll reserve. 

MR. JUNGBAUEr; Okay. 

THE VIOEOGRAPHER: Here marks the end of the 
videotape deposition of Randy Cartwright, we are off the 
record at 2:23. 

(Whereupon, the deposition concluded at 

2:23 p.n.) 
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cartn'ght, randy - 3-14-07.txt 
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1 CERTIFICATE 

2 

3 I, Katherine s. vanGrinsven, do hereby certify 

4 that pursuant to the Rules of civil Procedure, the 

5 witness named herein appeared before me at the time 

6 and place set forth in the caption herein; that at 

7 the said time and place, I reported in stenotype all 

8 testimony adduced and other oral proceedings had in 

9 the foregoing matter; and that the foregoing transcript 

10 pages constitute a full, true and correct record of such 

11 testimony adduced and oral proceeding had and of the 

12 whole thereof. 

13 . 

14 IN WITNESS HEREOF, I have hereunto set my 

15 hand this 16th, March, 2006. 

16 . 

17 

18 

19 Signature Expiration Date 

20 . 

21 . 

22 

23 

24 

25 


D 


Page 9 



02/28/2096 14:13 


5092260145 


RICH MIZE BLET 


PAGE 


03 


Safety Alert 

January 23, 2006 A-2006>03 


Bums from Hot Soup 

Date end location of Incident 

January 2009, Northwest Division 

Description of Incident 

In two separate incidents this month, BNSF employees sustained second-degree 
burns when cans of soup that had been heated on the sidewall heaters of their 
locomotives exploded as the employees opened or prepared to open the cans. 
The sudden and unexpected explosion of these soup cans caused the heated 
contents to be discharged onto exposed skin of their faces and hands. Heating 
items in such as manner shouM never be attempted because the content's 
temperature cannot be determined or controlled. 

Preventive Measures 

Employees should prepare soups and other hot liquids before going on duty and 
transfer them to a thermos In a controlled environment in their home or hotel 
kitchen. The liquids can then be transferred to the thermos top or other 
appropriate container for cooling and consumption when the movement of on- 
track equipment stops. 

IDo not use locomotive sidewall heaters or any other locomotive equipment to 
heat or prepare food, Locomotive sidewall heaters are not designed or intended 
to be used to heat or prepare food. Such use alters the intended function of these 
appliances and Is not permitted. 


Remember, ail BNSF employees are empowered to work safely. If you think a 
condition is unsafe, protect it, report ft, assist in correcting it, or use your 
expertise to provide a better and safer way. 


REMEMBER ■ All BNSF employssa are empowsrsd to work safety. If you think a 
condition It untafa, protect It, report H. ■•■iti In correcting It, or uaa your axperOae 
to provida a batter and eafer way. 
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Burungton Northern and Santa Fe Railway Company 


Risk Identifiers Based On The Following Points 


lncldent(s) i 
Date 

POINTS 



Reportable 

Injury 

Non- 

Reportable 

Injury 

Reportable 

Human 

Factor 

Non- 

Reportable 

Human 

Factor 

Ops 

Testing 

Failure 

Ops 

Testing 

Failure 



/excludes 9AJQ) 

Accident 

(sxcludosKaiS) 

Accident 

(fflxiudss H312) 

(excludes 

eOO 

(600 seriee, 
Including ^9) 

0-12 

40 

- 5 

1 

30 

15 

20 

5 

13-36 

25 

3 

15 

8 

13 

3 

37-60 

10 

1 

5 

3 

7 

2 

604 

montfis 

0 

0 

0 

0 

0 

0 


UlstBcl below are the thresholds for each work group. 
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Jamed 1 . ^er{(tar 
C|)atrman 


HHansz of HtpreHcntatioco 
Committee on transportation anb Untrastructure 


®81aSt)mgton, ®£ 20515 

November 1 , 2007 


3fo|)ii U. illua 

XVanfaing XlepubUtan ilflnnlieT 


David HermsfeM, Chief of Siaff James W. Coon H. Repuhbcan Chief of Staff 

Ward W. McCanagher, Chief Counsei 


Ml. Charles R. Ehlenfeldt 
1115 West Deschutes Avenue 
Post Falls, ID 83854 

Dear Mr. Ehlenfeldt: 

On October 25, 2007, the Committee on Transportation and Infrastructure held a hearing 
regarding “The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety of 
America’s Railroads”. I would like to thank you for the testimony that you provided to the 
Committee at the hearing. Attached you will find additional questions that I would like you to 
answer for the hearing record. 

I would appreciate your response within 10 business days so that they may be included in the 
hearing record. Please send your response to: Mr. Clay Foushee, 586 Ford House Office Building, 
Washington, DC, 20515. Due to delays in the receipt of mail in the mail screening process, I also 
request that you email your response to Mr. Foushee at Clay.Foushee@mail.house.gov or fax your 
response at (202) 226-601 2. Should you have any questions or concerns, you may reach Mr. 

Foushee at (202) 226-4697. 


Sincerely, 





ames L. Obcrstat, M.C. 
Chairman 


Enclosure 
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Questions from Chairman James L. Qberstar 

“The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety 

OF America’s Railroads” 

October 25,2007 


1. What do you think youi employer’s motivation was for treating you the way they did? 

2. Have you ever received any apologies, at the very least, by any company officials for what 
you’ve experienced? 

3. Did your coworkers encounter harassment and intimidarion, which have caused them to not 
report an injury? 

4. Do you believe that harassment and indmidadon is widespread and part of normal railroad 
operations? 

5. While you were on the job, did you notice that die safety policies of your employers were 
readily accessible? Were they posted in common areas, like break rooms? 

6. What type of safety training did you receive during your employment? Did any of this 
training cover workplace harassment and intimidation? Did you ever see a company policy 
that explicitly stated the types of harassment that you all experienced is not tolerated? 

7. Have you ever seen or heard of supervisors or managers being fired or demoted for harassing 
and intimidating employees? 

8. Were you ever aware that your company had a hotline that you could call to report something, 
such as wrongdoing by a supervisor or an injury that you were afraid to report? What is your 
view of hotlines? 
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1. What do you think your employer’s motivation was for treating you the way 
they did? 

I think one reason they treated me like this was to make an example of me to deter 
fellow employees from reporting injuries. The superintendent in Spokane, WA, 
my home terminal, T. Clark Simmons, has personally used my injury as an 
example to deter the report of injuries in Spokane/Hauser terminal through 
harassment and intimidation of other railroad operating employees. 1 believe 
another reason is management personnel are paid bonuses on safety goals. When I 
was injured it impacted their bottom line at bonus time. 1 believe that local 
management was upset that 1 returned to work after my first back surgery. 1 don’t 
think they expected me to return to work due to the severity of my injury. 
Railroads do not want to deal with seriously injured employees. They want them 
to go away. They would rather have the employee be forced from railroad work 
and have the tax payers of the United States pay to take care of the injured 
employee, rather than the railroad. This is the reason the railroads want to get rid 
of FELA; to have the United States government i.e. taxpayers, pay to take care of 
the injured employees even during a time that millions of dollars of bonuses are 
paid yearly to upper management and railroads are cashing in on record profits. 

2. Have you ever received any apologies, at the very least, by any company 
officials for what you’ve experienced? 

No, not one apology of any sort or form. 

3. Did your coworkers encounter harassment and intimidation, which have 
caused them to not report an injury? 

Yes, as I matter of fact they laugh at the thought that railroad management claims 
they have zero tolerance of harassment and intimidation. 

4. Do you believe that harassment and intimidation is widespread and part of 
normal railroad operations? 

Yes. 1 10% absolutely yes. I can’t stress this fact enough. YES. 

5. While you were on the job, did you notice that the safety policies of your 
employers were readily accessible? Were they posted in common areas, like 
break rooms? 

The safety rules were usually accessible if the computers were functioning. We 
were required to have our own personal rule book. We were required to check for 
updates to the rules on every tour of duty via the computer. The railroad has 
amendments to the rule book in one form or another on an almost daily 
occurrence. They change rules so often that you can not keep up with the changes. 
In addition the railroad will retract and reinstate rules with the most subtle of 
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changes that most employees don’t understand what the rule is by the time they 
read the change. The slight change of wording of a rule is almost exclusively to 
direct blame from the employer liability to employee liability. As for safety 
policies, I would say that I don’t believe I can recall any posted policies. 

6. What type of safety training did you receive during your employment? Did 
any of this training cover workplace harassment and intimidation? Did you 
ever see a company policy that explicitly stated the types of harassment that 
you all experienced is not tolerated? 

I went to conductor training school for three weeks and had on the job training for 
approximately five months when I hired out July 28, 1997. I attended engineer 
training for two weeks and on the job training for approximately five months 
followed by one more week of school to receive my engineer license. 1 also had 
to update my engineer’s license by having a check ride and a review test annually. 
1 received breathing apparatus class which teaches employees how to put on an 
oxygen mask for artificial breathing in case of a derailment or minor disaster that 
may occur in the few 10 mile long tunnels that we have on our trips. I also 
attended classes on proper railroad car/bad order/air brake and safety inspections 
due to the fact the railroad required trainmen to do airbrake and car safety 
inspections in our territory. 

To my knowledge the only harassment and intimidation training covered was 
sexual harassment. 

I never saw a company policy that explicitly stated the types of harassment and 
intimidation that I experienced were not tolerated. 

7. Have you ever seen or heard of supervisors or managers being fired or 
demoted for harassing and intimidating employees? 

I have never heard of any supervisor or manager being fired or demoted for 
harassing or intimidating employees. I have seen harassing and intimidating 
managers/supervisors get PROMOTED. 1 know a lot of employees and have 
worked in almost every terminal in the northwest district and I have NEVER 
heard of a supervisor being fired for harassment or intimidation of ANY RIND. 

8. Were you aware that your company had a hotline that you could call to 
report something, such as wrongdoing by a supervisor or an injury that you 
were afraid to report? What is your view of hotlines? 

Yes, 1 was aware the company had a hotline. 

My view on a company sponsored hotline is that I WOULD NOT TRUST a 
company sponsored hotline. The www.utu.org website reported on a story 
October 25, 2007, concerning the BNSF RR. The BNSF RR wants to sue an open 
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chat website or a “BLOG” site to find out who wrote in and made comments 
about the BNSF RR so they can pursue legal action against the authors of the 
comments. This is a perfect example of why an employee should not trust the 
railroad safety hotlines. I have also heard of railroad management retaliating 
against employees who HAVE used the hotline. 

In my opinion, the FRA should have the hotline and it should have a check system 
to prevent fraud by the railroads. 

Sincerely, 

Charles Ehlenfeldt 
1115 Deschutes Ave. 

Post Falls, ID 83854 
208.777.2576 
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Testimony 

of 

Robert M. Grimaila 
Senior Assistant Vice President 
Safety, Environment, and Security 
Union Pacific Railroad 
1400 Douglas Street 
Omaha, Nebraska 68179 

October 25, 2007 

Before the 

United States House of Representatives 
Committee on Transportation and Infrastructure 
Hearing on 

“The Impact of Railroad, Injury, Accident, and Discipline Policies on the Safety of 

America’s Railroads” 


Chairman Oberstar, Ranking Member Mica, and Members of the Committee, my 
name is Bob Grimaila. 1 am the chief safety officer at Union Pacific Railroad, and I 
appreciate the opportunity to address the role of railroad policies in promoting safety for 
you today on behalf of Union Pacific Railroad. 

At Union Pacific, safety is our first priority. This means ensuring that every one 
of our employees does their job in a safe manner and goes home safely every day. Our 
safety program is more than just rules compliance. It is a commitment to a vision and a 
process aimed at creating a total safety culture where managers and employees work 
together to enhance safety at all levels. We have instituted a number of innovative 
programs to cultivate this vision, which 1 will outline in my testimony. 

Our goal is zero accidents. To enable us to get to our goal, we have systematic 
processes and explicit policies for managing safety programs and reporting. 
Unfortunately, accidents do sometimes occur. Our Internal Control Plan (ICP) and our 
safety policies specify how our managers are to handle personal injuries and the 
associated reporting. The ICP also spells out the complaint procedures available to all 
employees to report a potential violation of policy or an instance of suspected harassment 
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and intimidation. Reporting is done on a confidential basis and with the assurance of no 
retaliation. This policy and complaint process, which is posted on bulletin boards across 
our system for employees at their work locations, is attached to my testimony. 

We are committed to complete and accurate reporting of all accidents, incidents, 
injuries, and occupational illnesses arising from the operation of the railroad. In addition. 
Union Pacific will not tolerate harassment or intimidation of any person who seeks 
proper medical treatment or reports an accident, incident, injury, or illness. Disciplinary 
actions ~ up to and including termination of employment - will be taken against any 
employee, including supervisors, managers, or officers of the company, who commit a 
violation of this policy. 

We do expect our managers to run a safe railroad, and those that prove better able 
to do so are going to have more successful careers at Union Pacific. However, the way 
that a goal is achieved is just as important to us as reaching the goal. Any manager who 
tries to make himself or herself look better by suppressing accident reports is going to 
have NO career at Union Pacific. 

These are not just words, and we have proven this with our actions. At Union 
Pacific we back up this policy by taking strong action against those who violate the 
policy. Some may point to violations and disciplinary actions as an admission that some 
managers do not adhere to our policy, and they would be right. However, our processes 
do find them. We believe our actions in these cases show that we are serious about 
compliance, and that these cases of deviation are the exception, not the rule. Although 
these cases are unfortunate, our handling stands as evidence of our commitment to live up 
to our own expectations and that we will not tolerate unethical behavior. In fact, we have 
issued discipline to sixty-one managers for safety policy violations, including the 
dismissal of four high level operating managers in the last few years. As a critical part of 
our vision for safety, we are working hard to drive these to zero. 
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Today we are moving beyond the traditional command and control approach to 
safety. A basie safety program involves rules, rules training, testing and complianee 
enforcement — a mixture of training and discipline systems. The next step involves 
safety eommittees with eraft employees working together with their supervisors - the 
people elosest to the work. We know from science and from henchmarking other 
industries that increasing the level of safety for our employees would be limited if we 
stopped at this point. As a result, we have taken a path forward for safety which I will 
briefly describe by summarizing three programs we have underway at Union Pacific. 

Part 217 Testing - Field Training Exercises 

We are required by FRA regulations to test employee competency in our 
operating rules. Under an older model, employees were given a certain number of points 
at the beginning of the year, and these points were deducted if an employee did not, for 
example, adequately complete rules testing or were observed to violate a safety rule. 
After a certain number of points were deducted, the employee was subject to training 
and/or discipline. Today, while points are still deducted for failure to pass a test on the 
operating rules, we have a much greater emphasis on coaching rather than discipline. In 
a process that was developed with labor, first and even second offenses are regularly 
handled with coaching and training, and employees now have the opportunity to earn 
points back by demonstrating competency in the application of the rules. So, while we 
still have a point system for rules compliance, it is dynamic and geared more toward 
coaching than punishment. I would like to be clear about our use of our tracking system 
I want to emphasize that the point system is used for rules compliance evaluation only. 
We do not have a point system for accidents or injuries. 

Total Safety Culture 

In addition to gearing our testing programs to favor constructive coaching, we are 
also working to share the day-to-day responsibility for safety management with our 
employees. Total Safety Culture (TSC) is a peer-to-peer safety engagement process, and 


3 



226 


its goal is to fundamentally change the safety culture at the railroad. TSC has employees 
watching out for each other in a manner that reinforces safe behavior - in a voluntary and 
non-punitive way. It is a formal observation and feedback process where an employee 
will observe and comment on another employee’s work behavior. They look for, identify 
and correct unsafe behaviors rather than rules violations. TSC is employees looking out 
for and caring about the safety of other employees - without direct management 
involvement, but with full management support. 

This is a voluntary program, and it requires a commitment on the employee’s part 
as each employee must be trained in the program. The barriers to this program are 
sometimes difficult to overcome - for both the employee and the manager. It requires 
trust on both sides. Employees are concerned about whether or not the data is really 
confidential, and mangers find it difficult to change from the command and control 
process. However, we are committed to overcoming these barriers through education and 
example. We have implemented TSC in our mechanical shops and — based on the 
success we have had with a Behavior Sciences pilot supported by the FRA - we are in the 
process of rolling TSC out with our train and engine employees. Where this peer-to-peer 
concept has been implemented, it has produced dramatic safety improvements as 
employees actively watch out for each other. 

Confidential Close Call Reporting 

Union Pacific’s North Platte, Nebraska, service unit is currently engaged in one of 
the most progressive safety programs in the history of the rail industry. We have found 
that accidents are often preceded by a close call, and close calls are often not repotted. 
Through a pilot program developed with our unions and the FRA, a confidential close 
call reporting system called C3RS has been established. Employees are free to report a 
close call without fear of discipline, and the data gathered is used to develop a safer 
operating environment. This means that safety information that otherwise would not be 
reported is collected, and it allows the team to identify and manage risk on a proactive 
basis. While this type of close call reporting program has become common in the airline 
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industry, it is revolutionary in the rail industry. Everyone focuses on safety, and it 
enhances partnerships, trust, and communications across all parts of the rail organization. 

Mr. Chairman, our company is over 140 years old and as a result many customs 
have become firmly entrenched. For years, the culture has been one of command and 
control. We at UP are taking the steps necessary to shift that paradigm to one of 
collaboration, respect, and trust. 

While we will always need to ensure our employees are competent in operations 
and the rules of railroading, we are working diligently to create a total safety culture with 
our employees. We will continue to drive mistakes and accidents out of the rail industry, 
but we will do so in partnership with our employees. We must all work together to 
improve the system so that together, we can create a new progressive and total safety 
culture across all the rail industry. 

That concludes my statement, and I would be happy to answer any questions. 
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UNION PACIFIC RAILROAD COMPANY 
ACCIDENT, INCIDENT, INJURY, ILLNESS REPORTING 

Effective: January 01, 1997 
Revised: Septemter 1 , 2007 


POLICY STATEMENT 


Union Pacific Railroad is committed to complete and accurate reporting of ail accidents, inddents, injuries, 
and occupationa! illnesses arising from the operation of the railroad. This includes compliance with 
Company, Federal Railroad Administration, and other regulatory agency reporting requirements. Union 
Pacific will not tolerate harassment or intimidation of any person that is calculated to discourage or prevent 
such person from receiving proper medical treatment or ^m reporting an accident, incident, injury, 
illness. Persons who report alleged vblations of this pdicy are also protected from harassment or 
intimidation. Disciplinary action, as provided in applicable collective bargaining agreements or in the 
Union Pacific Guidelines on Ethics and Business Conduct, will be taken against any employee, including 
supervisors, managers, or officers of the Company, who commit such harassment or intimidation. 


COMPLAINT PROCEDURES 


Following are the steps for addressing alleged violations of Union Pacific Railroad’s harassment and 

intimidation policy related to reporting accidents, incidents, injuries and illnesses: 

Step 1 Any alleged violation of the Accident. Incident, Injury, and illness Reporting Policy must be 

reported to the Union PacrHc Values Line at 1-600-998-2000. The complaint wPI be forwarded to 
the Company’s General Director-Ethics and Compliance for foilow-up and response. 

Step 2 The General Director of Ethics and Compliance wilt forward the complaint to the highest-level 
safety officer for the functional area, i.e. Regional (Service Units), Engineering, Mechanicai, etc. 

Step 3 The safety officer wilt conduct an internal Investigation which wiil Include interviewing the 

complainant, interviewing the individual against whom the complaint viras made, intervievytng any 
witnesses to the alleged violation, and gathering all pertinent facts. 

Step 4 The safety officer will forward the information gathered in step 3 to the appropriate department 
head for review. 

Step 5 The department head \\^li determine rf the comF^aint has merit and. if so, what corrective actions 
are to be taken. Where corrective actions are warranted, the department head will initiate those 
actions. In all cases, the department head vmll notify the safety officer of the findings and of any 
actions taken. 


Step 6 The safety officer will notify the General DirecUx of Ethics and Compliance of the results, and the 
General Director of Ethics and Compitance wrill notify the complainant of the results of the 
investigation. 


Page 1 of 1 
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November 28, 2007 


The Honorable James L. Oberstar 
Chairman 

Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 


Attention: 



Dear Chairman Oberstar: 

This refers to your letter received November 15, 2007 with additional questions 
regarding Union Pacific’s injury, accident, and discipline policies. Thank you for the 
opportunity to give more detail to issues that arose as a result of the rail industry hearing 
on October 25, 2007. Attached are the answers to those questions. 

Chairman Oberstar, thank you again for the opportunity to participate in this 
hearing. If you would like additional information about Union Pacific policies and 
programs, please do not hesitate to ask. In addition, we would be happy to meet with you 
or your staff to review them in greater detail. 


Sincerely, 



Bob Grimaila 

Sr. AVP Safety, Environment, Security 
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Questions from Chairman James L. Oberstar 

“THE IMPACT OF RAILROAD INJURY, ACCIDENT, AND DISCIPLINE POLICIES ON THE SAFETY 

OF AMERICA’S RAILROADS” 

OCTOBER 25, 2007 


1. Do you believe the “railroad culture” is too preoccupied with placing blame on 
individnals more than systems? 

The legal system is preoccupied with placing blame. UPRR’s culture seeks collaboration and 
creation of safety awareness at all levels but FELA requires proof of fault. The UPRR Safety and 
Operating Departments have a history of developing safety processes that focus on preventing 
injuries. It is UPRR’s goal to involve all employees in being aware of co-workers activities and 
reminding them of safe practices without discipline or injury. 

FELA’s blame-based approach creates a situation where relative fault of the injured party and the 
company defarmines financial res|onsibiIity. The obvious problem with this blame-based approach is 
that if you Ail to identity the root cause(s) of accidents, the probable consequence is that you are less 
likely to make the necessary corrections. FELA limits our success in the area of employee safety. 

In spite of the FELA barrier, we continue to leam from events and improve. During the past 20 years 
we have achieved sustained improvement in the number and the rate of employee injuries, rail 
equipment accidents, environmental incidents, and grade crossing accidents. 

2. We’ve reviewed your safety programs and ICPs, and on the surface they appear to be 
in compliance with Federal law. How do you explain the widespread underreporting of 
injuries in FRA audits and investigations and non-compliance with regulations? 

The question makes broad assumptions that UPRR does not believe are accurate. UP identified 
reporting lapses several years ago but took aggressive action to correct them. We have also 
reviewed our internal injury reporting audit system, as well as the FRA reporting audits, and there 
is no evidence of widespread underreporting of injuries or non-compliance with regulations at 
Union Pacific, Every effort is made to comply with Federal regulations, including those 
governing the reporting of personal injuries. We have made a thorough review of our last FRA 
spreadsheet that covered accident reporting (2006) and do not find widespread undemeporting. 

In fact we found less than ten involving failure to report and most of these exceptions were due to 
the extent of medical treatment not being correctly communicated by medical providers to the 
reporting group. 


3. In general, do yon think your railroads have a problem with underreporting of 
injuries? 

Not at UPRR. As noted above, UPRR maintains rigorous reporting and auditing processes. The 
processes include follow up procedures that allow for updates as each individual case status changes. 
With heavy attrition of managers who are reaching retirement age, new managers are being trained in 
the complexities of Federal Regulations to keep reporting accurate. 

We have established audit processes that require an injury to be reported before any monetary 
assistance can be given to an employee and before a medical provider can be paid. This provides an 
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after-the-fact confirmation that the event was reported accurately. We believe the internal controls 
we have in place promote accurate reporting and minimize, if not eliminate underreporting. 

Both employees and managers can be disciplined for underreporting. We have terminated the 
employment of senior level managers for reporting violations. As noted in comment #2 above, we 
have a veiy low frequency rate of exceptions for underreporting. 


4. Even though the senior executives of the rail industry appear to take a united stand 
against the overt harassment and intimidation of employees by supervisors, do you 
think that more subtle forms of intimidation exist? In other words, is it possible that 
the common knowledge among rail employees that injury reports lead to increased 
scrutiny scares them away from reporting? 

We have a responsibility to provide a safe workplace. To do so we must investigate injuries to 
correct unsafe conditions and/or unsafe behavior. It would be irresponsible not to give sufficient 
attention to injuries so that we can improve the workplace and practices. In addition, unions have 
elaborate systems (including designated outside legal counsel that specialize in FELA lawsuits) that 
encourages all employees to report injuries. Between railroad requirements to report and union and 
FELA lawyer encouragement to report, UPRR does not believe the system scares employees from 
reporting. 

It is likely that subtle pressures and influences exist in any large organization. The important question 
is: is intimidation formally or informally condoned, or does management actively prohibit this 
behavior and are there significant consequences for non-compliance? We continually communicate 
with managers that intimidation is not tolerated, and we back this up with consequences up to and 
including termination of employment. 

5. Even though you claim to discipline supervisors when caught putting pressure on 
employees not to report, don’t you think there are pressures that cause this type of 
behavior to continue? 

Disciplining supervisors for underreporting is reality at Union Pacific, not something we just claim to 
do. Supervisors have lost their jobs for this behavior. There are pressures on managers in every 
business and in government to perform their jobs well. A very small minority unfortunately think 
that manipulating numbers is a way to show job performance, UPRR’s role is to train managers 
otherwise and take appropriate action when they err and chose the wrong course. 

6. Most of your operations are so widespread, bow can you assure us that you are making 
every effort that yon can to identify front-line supervisors who may be placing pressure 
on employees not to report injuries? 

We have good management training programs and good communication processes to ensure that 
managers understand our standards of conduct. Non-compliance is identified through internal audits, 
FRA audits, management oversight, confidential hotlines, and feedback from employees as well as 
union representatives. Union Pacific does not totally rely on the Operating Department for oversight. 
We maintain a compliance network and have active involvement of other Departments. The discipline 
we have taken with management at all levels shows that every effort is made to enforce the correct 
reporting of injuries. 



232 


7. Do you simply rely on complaints after the fact to identify these managers, who are bad 
actors, or do you make an attempt to investigate management practices on a more 
proactive basis? 

UPRR utilizes multiple methods to evaluate management practices. Proactive methods help ensure 
that managers are aware that their actions are being evaluated. We perform internal audits regularly 
to determine accuracy of reporting, and when we find exceptions, they are communicated back to 
local department heads and corrected. If there is evidence of a deliberate attempt to underreport or to 
prevent employees from reporting an injury or from getting proper medical care, we take actions 
against offending managers. 

8. What policies do you have in place to provide disincentives to supervisors who engage 
in harassment and intimidation, and to catch this type of behavior? 

Union Pacific has a zero tolerance policy for harassment and intimidation. At our railroad, it is 
simply unacceptable. Any employee who is caught engaging in this type of behavior is subject to pay 
reduction, demotion and/or loss of employment. 

9. Couldn’t you utilize employee surveys on a routine basis to identify managers that are 
of concern to employees? 

Any employee can utilize the ethics hotline at any time. Having a 24/7 opportunity to make a 
complaint allows employees to do so when an incident happens, on a confidential basis. Having to 
wait until a survey is sent out would dilute the opportunity to act quickly to correct behavior. 


10. Have you recently fired or demoted front-line supervisors for failing to report 
accidents, or for harassing and intimidating employees to not seek the proper medical 
care? How did you uncover these cases? Was it through an audit or a complaint, or 
some other means? 

Yes. Earlier this year, one of our 21 Superintendents was found to have underreported accidents. As 
a result, he lost his job at Union Pacific. The underreporting was uncovered as a result of a 
formalized, routine audit we perform that cross matches accident/injury reports and claims for 
medical treatment. 

There have been other cases where reporting irregularities have been uncovered and disciplinary 
action was taken. In some cases, senior managers have been terminated and subordinate managers 
have been disciplined and, in some cases, terminated. In other cases, non-compliance was discovered 
through the ICP (Internal Control Plan) process, in others by an employee complaint, and in still 
others by supervising managers. 

During the last several years we have seen a marked decrease in the number of alleged cases of 
harassment and intimidation. We believe the decrease in complaints is due in large part to our efforts 
to educate and warn senior and front line managers about these matters and to explain the seriousness 
of reporting and compliance. 
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11. Do you have an “availability policy” that requires that an employee be available to 
work for a specific number of days per year, which include days lost due to injury or 
sickness? 

UPRR does not have such a policy based on a specific number of days a year or on a percentage of 
days. We instead have an "attendance policy." The policy requires every employee to be a full-time 
employee. A full-time employee reports when scheduled to work or called to work, excluding 
vacations, illness and personal days. The policy provides opportunities for employees to explain 
absences (that result in less than full-time employment), such as injuries and documented illness. 

12. Are you moving more towards a (Confidential Close Call Reporting System) C3RS 
environment - addressing human factor causes in accidents? Have you implemented 
such programs on at least a trial basis? If so, how? 

Union Pacific is the first railroad to implement a C3RS program, on a trial basis. The pilot is located 
at our North Platte, Nebraska service unit. This program is a collaborative effort among management, 
unions, and the FRA, with the goal of reducing human factor rail equipment incidents. We believe 
that this program will be very helpful in addressing the root causes of accidents, before they become 
accidents. The pilot began on February 1, 2007, and, while in only its beginning phases, the program 
is already working very well and is producing the desired results. 

13. If you have implemented such programs, how have you seen that affecting employees on 
the ground? 

The most immediate effect is that employees are reporting close calls - events that would otherwise 
have never been collected for review and analysis. Because the pilot is in its early stages, the overall 
and long-term effects are not known at this time. The continued use of the reporting system is a good 
indication that the pilot is being accepted by the employees. 

14. Where do you stand on the implementation of C3RS system-wide? 

At this time UP is reviewing the results of the current pilot and will determine if the process should be 
implemented at other locations and in the same format or in a different format. We have ongoing 
discussions with the FRA about the expansion and sustainability of this process. 

15. The FRA has a standard 7-day reporting deadline for filing a report for a “reportable” 
injury. Do you have a different internal standard? 

FRA rules require that injuries (both reportable and non-reportable) be entered into carrier 
records within 7 working days after we learn of them, and that reportable injuries be reported to 
FRA within 30 days after the end of the month in which they occur. 

Our standard for reporting is more stringent. Our operating rules require all personal injury cases to 
be reported immediately, whether the injury is “reportable” or not. By responding immediately, we 
can ensure that the employee gets immediate medical care; we can gather more accurate and timely 
information about the incident; and we can immediately investigate the scene of the accident/injuty 
before the scene changes. We can then correct any potential safety hazards that may remain, subject 
only to legal requirements to preserve evidence (another effect of FELA). 



234 


We also measure and publish late reporting information (according to FRA’s definition) by work unit 
to promote continuous improvement in compliance with the regulations. 

16. Do you all have a confidential “ethics hotlines” where an employee can call in and 
report anything that they are uncomfortable with? 

Union Pacific has a toll-free number called the Values Line that is staffed by an outside company. If 
the caller wishes to remain anonymous, he or she is assigned a number code and instructed to call 
back to check on the status of the complaint using the assigned number code. 

a. How are hotline cases pursued? 

For calls alleging harassment or intimidation to discourage or prevent accident reporting or 
receipt of proper medical treatment, the General Director of Ethics and Compliance, who is 
an attorney, reviews the complaint. He also oversees investigation and reviews corrective 
actions. He completes the process by contacting the caller through the Value Line process 
described above. For complaints that would affect a manager’s employment, a senior 
executive team authorizes and monitors the investigation. 

b. Can this system really be confidential? 

Yes, it is. The continued use of the hotline by employees shows that it is confidential. We 
have never received a complaint to the contrary. 

17. Do supervisors have any portion of their bonuses based on injury statistics in their 
management area? (If yes) What is the maximum amount that he/ she could earn based 
on injury statistics alone? 

Supervisors are evaluated on several key performance metrics, including safety. At the frontline 
supervisor level, we focus primarily on prevention activities such as audits and inspections, training, 
and procedure compliance. We use injury statistics more extensively for the highest-level managers. 
There is no bonus schedule for injury statistics. 

18. It’s pretty clear that you have good corporate policies on harassment and intimidation 
and also safety. However, it seems to be a “disconnect” when these policies are 
implemented by front-line supervisors. Why do you think this is occurring? And, what 
are yon doing to make sure that your corporate policies are being implemented 
correctly at the “local” level? 

The question mistakenly assumes there is a “disconnect.” While in a very small number of cases 
there have been managers who have not followed the policies, it is incorrect to assume that there is a 
“disconnect” with front line managers. We do not believe this is widespread, and we have evidence 
that our compliance is continually improving. We have previously described how we communicate 
our policy with all levels of supervision, how we audit for compliance, and the consequences for 
noncompliance. We also explained that FRA has not found significant reporting failures at UPRR in 
recent years. 
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19. Are you motivated by the Harriman Award to drive down your injury statistics? 
Though this may appear to be a good thing, do you think that it’s creating pressures in 
railroad management to not report injury statistics? Do you think that any of the 
metrics of the award should be changed to incentivize reporting? 

UPRR is motivated by having an injury-free workforce. UPRR measures much more than reportable 
injuries in its efforts to eliminate injuries. Our goal is for all our employees to go home safely at the 
end of their shift. Manipulating data to win an award would be counter productive to our goal of a 
safe place for our employees to work. While winning the Harriman Award is an honor, it does not 
drive our accident prevention processes. Having safe productive employees, a competitive and viable 
company, and achieving continuous improvement in our proeesses is much more important to us and 
to the health of our company. 

20. Do you all have audit processes that links medical claims with injury reports? What do 
you do if someone puts in a claim but there is no injury report on file for them? 

Yes. Our eontrols are set up so that the Claims Department eannot pay medical bills for an injured 
employee unless an injury report has been completed by the employee and this report has been 
entered into the safety reporting data base. Other compensation, such as pay for lost time, ete., also 
eannot be made without a completed injury report in the safety reporting system. When a deviation is 
diseovered, it is thoroughly investigated and eorrective action is taken. 

21. Do you have policies which prohibit management from accompanying injured workers 
into their emergency room and with trying to affect what type of medical treatment that 
they receive? 

Yes. First of all, our ICP (Internal Control Plan) specifically prohibits this behavior. Here is an 
excerpt from our adopted policy statement: “Union Pacific will not tolerate harassment or 
intimidation of any person that is calculated to discourage or prevent such person from receiving 
proper medical treatment or from reporting an accident, incident, injury, or illness. Persons who 
report alleged violations of this policy are also protected from harassment or intimidation.” 

Secondly, our Executive Vice President-Operations has published policy statements and reminders to 
field managers on multiple occasions that remind managers of the policy statement noted above, and 
specify what is prohibited by our policy, including: (1) Not being present in the examination or 
treatment room unless requested by the employee, and (2) Refraining from trying to influence the 
medical care providers from providing whatever treatment they deem necessary. 

22. Do you believe these types of point systems create “unintended conseqnences”? 

UPRR does not have a point system that is based on or that includes injuries. We believe that our 
EQMS system, which is based on observed compliance with rules and procedures, provides our 
employees with clearly delineated performance expectations, measures, and feedback. Substandard 
performance that could lead to an incident or accident is quickly identified and remedial actions are 
implemented. 

23. Human factors research has shown that rarely is an accident ever due to a single 
individual or causal factor. Do you agree, and if so how should we incorporate this 
notion into FRA regulatory policy? 
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UPRR agrees that some research agrees with your statement. However, there are a variety of accident 
causation models ranging from Heinrich’s Domino Theory to the more complex risk-tree analyses, 
such Johnson’s Management Oversight and Risk Tree (MORT) and the Industrial Safety 
Management Accident Causation model (ISMAC). 

Accident causation analysis is a complex and ever-changing area, and various industries, including 
transportation, medical, chemical, and nuclear energy, utilize models that fit their needs. We do not 
see a benefit to attempting to regulate accident causation models for the railroad industry. 

24. Do you have “Light Duty” - type programs where instead of marking off an employee 
for being injured, they come to work and basically do nothing but sit in a< room all day? 
Do you consider this practice to be harassment? 

We have programs that offer opportunities for employees to, for example, become trainers, receive 
additional training, and work on safety committees and safety projects when appropriate. We offer 
this regardless if the condition is on-duty or off-duty related. Our Return to Work Program (RTW) is 
led and staffed by vocational rehabilitation professionals. One facet of this program is the Temporary 
Productive Work (TPW) program. Briefly, the TPW requires the following: 

(a) A work plan of productive/meaningful activities that are within temporary medical 
restrictions. 

(b) Job tasks and activities for the TPW Plan are discussed and mutually agreed upon by the 
RTW Manager, the supervisor and the employee. 

(c) TPW is offered to all TE&Y employees losing time as a result of on-duty or off-duty 
injury or illness. One-third of the participants had on duty injuries/illness and two-thirds had 
off duty injuries/illness. 

(d) TPW is voluntary for employees. 

(e) TPW is for employees with an anticipated RTW date to regular duties within 60 days. 

25. Do you honestly think that no intimidation exists? 

No, we have not made that assertion. Managers have all types of personalities, but we give 
them guidance and training on proper professional behavior. We also monitor performance 
throughout the year. UPRR’s record of swiftly handling managers who do not improve in 
this area stands as evidence of our commitment to zero tolerance for intimidation. 

26. How do you explain all the cases that FRA finds for underreporting? 

We do not see a “widespread” issue with underreporting. My comment in response to Question 2 
notes the small number of cases where exceptions have been taken. When a case is identified as not 
having been reported correctly steps are taken immediately to correct the situation. 

27. Mr. Grimaila, Union Pacific has a program called the Employee Quality Management 
System — or EQMS - where he or she starts off with 1,000 points and then gets debits or 
credits to that based on observed performance and structured testing. 

a. How often is an employee observed and tested where they are assessed credits 
and debits? 
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All TE&Y employees must be tested at least once eveiy 120 days. Engineers must be stop tested 
(checking compliance with a red signal) at least once eveiy 1 80 days. Those employees may be, and 
generally are, tested on a more frequent basis. 

b. If an employee is injured, how does this affect their overall EQMS score? 

There is no deduction to his or her EQMS score because an employee is injured. There is currently a 
10-point credit to the EQMS score if the employee has not had an injury in the previous 12 months. 

c. If an employee’s score falls to 900, what happens to them? Do they get more 
testing and monitoring? 

Over 90% of the employees have a score above 900 EQMS. Once an employee’s EQMS score falls 
below 900, then that employee is no longer eligible for the “on the ground, informal coaching in lieu 
of discipline” provisions in FTX - Field Training Exercise. Once out of FTX, an employee is subject 
to the Discipline Policy (UPGRADE) for mle violations including formal, documented coaching. All 
system guidelines (see above 27. a.) still apply. 

d. What is your “Preferred Attention List” Employees program and how is it 
determined if an employee becomes part of it? Are their set requirements that 
automatically place an employee in this program? Or, is it more up to the 
supervisor’s discretion who becomes a PALs employee and what that means? 
Are you in the process of revising this program? 

The purpose of the PAL Program is to identify employees whose work performance is at a 
substandard level and provide positive management intervention for remedial training and 
counseling. The goal of the program is to improve the employee’s safety, job skills, attitude 
towards safety, and attendance. 

The supervisor then works one on one with the employee to help improve the areas that need 
attention. We view it as similar to a school situation where a student needs extra help and the 
school provides it through additional tutoring and/or through more directed one on one help in the 
classroom. While we are not revising the program directly, the implementation of the Total 
Safety Culture and the Close Call Reporting programs may provide the additional help required to 
an individual and diminish the need for this program. We will be monitoring the impact of these 
other programs. 

The criteria for an employee being placed in the PAL program include: 

(a) Rule(s) violations 

(b) Human Factor rail equipment incidents 

(c) Discipline Level 4 or greater 

(d) Excessive absenteeism 

(e) FTX eligibility 

(f) A Decertification event under 49 CFR Part 240 

(g) Return to work in the last three years after a Level 5 violation. 
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On behalf of the members of the Association of American Railroads (AAR), thank 
you for the opportunity to address the role of railroad policies in promoting safety. AAR 
members account for the vast majority of freight railroad mileage, employees, and traffic 
in Canada, Mexico, and the United States. 

Overview of Rail Safety 

For railroads, pursuing safe operations is not an option, it is an imperative. It 
makes business sense and it’s the right thing to do. Through massive investments in 
safety-enhancing infrastructure, equipment, and technology; extensive employee training; 
cooperation with labor, suppliers, customers, communities, and the Federal Railroad 
Administration (FRA); cutting-edge research and development; and steadfast commitment 
to applicable laws and regulations (including those related to accident reporting), railroads 
are at the forefront of advancing safety. 

The overall U.S. rail industry safely record is excellent. As an FRA official noted 
in February 2007 testimony to Congress, “The railroads have an outstanding record in 
moving all goods safely,” In fact, in aggregate 2006 was the safest year for railroads ever. 
According to FRA data, the rail 
employee casualty rate in 2006 was the 
lowest in history, having fallen 81 
percent since 1980. Likewise, the grade 
crossing collision rate in 2006 was the 
lowest ever, having fallen 76 percent 
since 1980. And from 1980 to 2006, 
railroads reduced their overall train 

accident rate by 68 percent. The train accident rate in 2006 was just fractionally higher 


Accidents Per Million Train-Miles and 
Employee Casualties Per 100 Employees 
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than the record low. The freight itself is also “safer”: loss and damage claims as a 
percentage or rail revenue on U.S. railroads fell from 1.08 percent in 1980 to just 0.22 
percent in 2006. 

And rail safety continues to improve. According to preliminary FRA data for the 
first seven months of 2007, the train accident rate, the grade crossing collision rate, and the 
employee injury rate are all at levels that, if they hold up for the rest of the year, will set 
new record lows. 

According to U.S. Department of Labor data, railroads today have lower employee 
injury rates than other modes of 
transportation and most other major 
industry groups, including agriculture, 
construction, manufacturing, and private 
industry as a whole. Available data also 
indicate that U.S. railroads have 
employee injury rates well below those 
of most major foreign railroads. 

Railroads are proud of their safety record, which results from railroads’ recognition 
of their responsibilities regarding safety and the enormous resources they devote to its 
advancement. At the same time, railroads want rail safely to continue to improve. 
Railroads are always willing to work cooperatively with you, other policymakers, the 
FRA, rail employees, and others to find practical, effective ways to make this happen. 

A commitment to safety that permeates the workplace is critical to promoting 
safety. Railroads have that commitment. But a healthy balance sheet is important to 
safety as well. A financially-viable railroad will be in a much better position to invest in 
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safety enhancements than a financially-weak carrier. The record investments that railroads 
have made in their infrastructure, equipment, and technology in recent years have made 
railroads much safer, and these investments were made possible by the moderate 
improvements in profitability that railroads have enjoyed. 

Of course, no budget is unlimited, even for something as important as safety and 
even for railroads that have experienced financial improvement in recent years. Safety will 
not be advanced if resources are spent on programs that do little to improve safety or if 
unfunded mandates lock up resources that would have a more significant impact on safety 
if spent elsewhere. Unnecessary and unfunded mandates would also serve to increase the 
cost of rail service and drive more traffic to the highways, where the safety record is far 
less favorable than it is on the rails. 

Intimidation and Harassment of Rail Employees 

Some within the rail labor community apparently claim that railroads regularly 
intimidate and/or harass rail industry employees when the employees are notifying the 
FRA of an injury or illness, providing accident or incident information to a public official, 
cooperating with a safety investigation, reporting hours of duty, reporting a hazardous 
condition, or the like. 

Likewise, it has been claimed that railroads regularly deny, delay, or interfere with 
the medical treatment given to employees. 

These claims are false. 

Let me be clear: railroads reject the use of harassment and intimidation against 
their employees, and denounce efforts to withhold or interfere with the provision of needed 
medical care to injured employees. Railroads value the health and safety of their 
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employees. Providing immediate medical care is the first priority. Any failure to do so 
violates internal policy, as well as FRA regulations, and should not happen. 

Of course, no industry — especially one with some 185,000 employees — is 
completely free of workplace pressures and disagreements. Humans are human, and 
mistakes (by both rail management and rank-and-file employees) are sometimes made. 

But railroads believe that if actions occur that could be reasonably characterized as 
“intimidation,” “harassment,” or “interference” in the provision of proper medical care, 
they are extremely rare. 

Moreover, reasonable actions taken by rail management in the course of a good- 
faith accident investigation have, at times, been labeled “intimidation” and “harassment” 
by elements within the rail labor community. Likewise, good-faith efforts regarding the 
provision of medical care might be labeled “interference” when such an appellation is not 
warranted. Railroads have an understandable interest in trying to determine, in a timely 
fashion, why an accident occurred so that the necessary steps to prevent a similar accident 
in the future can be taken. Railroads also have a keen interest in trying to understand the 
nature and extent of an employee’s injuries in order to determine if and when the employee 
may be able to return to gainful employment. 

In any case, rail employees already have a means — that they have not been shy 

about using to pursue claims of harassment, intimidation, and interference under the 

Railway Labor Act (RLA). The RLA has a unique provision for statutory arbitration of 
employee claims and grievances before the National Railroad Adju.stment Board, or Public 
Law Boards. Thus, any disciplinary action taken by management can be appealed to a 
neutral third party arbitrator who can alter or overrule management’s actions. 
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In addition, FRA regnlations already prohibit a railroad from taking action 
“calculated to discourage or prevent [an employee] from.. .reporting [an] accident, injury, 
or illness” or “calculated to discourage or prevent [an injured employee] from receiving 
proper medical treatment.” Existing law also already prohibits railroads from discrimi- 
nating against employees who refuse to work because of hazardous conditions or who 
complain about a matter relating to federal safety regulation. And railroads already have 
in place internal prohibitions (and avenues regarding redress) against intimidation and 
harassment. 

Finally, H.R. 1 (the “Implementing Recommendations of the 9/1 1 Commission Act 
of 2007”), which was signed into law in August 2007, established a parallel process 
through which rail employees who believe they have been discharged, disciplined, or 
discriminated against because of their good-faith efforts related to safety (e.g., cooperating 
with a safety investigation, refusing to violate safety regulations, notifying an employer of 
a work-related injury, etc.) may file a complaint with and seek relief from the U.S. 
Department of Labor. 

In short, if cases of harassment, intimidation, or interference in the rail workplace 
were to occur, rail employees have several different avenues to seek redress. 

The Federal Employers' Liability Act (FELA) 

One factor that should not be overlooked when considering safety in the railroad 
industry is the adverse impact of the Federal Employers’ Liability Act (FELA). Enacted in 
1908, FELA serves as the railroad industry’s workers’ compensation system. In 2004, the 
most recent year for which data are available, total FELA payouts by railroads (including 
claims and lawsuits) totaled more than $750 million. 
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The vast majority of employees in the United States are covered by no-fault 
workers’ compensation systems, under which workers are compensated for work -related 
injuries without regard to negligence. Not so for railroad employees. In order to receive 
compensation for workplace injuries under FELA, railroad employees must prove that 
their employers’ negligence caused an injury. If the employee’s negligence is found to 
have contributed to the injury, compensation is reduced accordingly. 

Thus, when a rail employee is hurt on the job, he or she becomes the plaintiff in a 
potentially sky’s-the-limit lawsuit against the railroad, with each side having a strong 
financial incentive to blame the other for the injury. 

From a safety perspective, FELA’s promotion of a culture of litigation in the 
railroad workplace is counterproductive. Injured employees know that in order to collect 
compensation they must show that the railroad was at fault. Railroads know that if they 
can prove the employee was at fault, liability can be reduced or even eliminated. Other 
employees know that their co-workers’ right to compensation can hinge on their recol- 
lection of events surrounding an accident and testimony about those events. Thus, FELA 
breeds mistrust in the workplace as employers and employees are pitted against each other. 

FELA also hampers railroads’ ability to determine root causes. Investigating 
objectively the causes of workplace accidents and injuries that have occurred, and using 
this information to evaluate how best to avoid their recurrence, is an essential element of 
improving workplace safety. However, the need to affix blame for rail accidents provides 
parties with incentives to be less than candid during investigations. (Indeed information 
from trial attorneys aimed at rail employees counsel that being uncooperative with accident 
investigations is in the employee’s best interest. For example, a FELA lawyer advises 
“[Y]ou should not make any statement, either orally or in writing, as to how the accident 


Association of American Railroads 


Page 6 of 8 



245 


occurred or concerning the nature of the injuries until such time as you have been fully 
advised by your attorney and/or union representative.”') This can lead to an obfuscation of 
the true causes of workplace accidents and lessen the likelihood that safety-related 
improvements will be made. 

When an employee is hurt at work, the primary goals should be effective medical 
treatment; rehabilitation, if needed; and a return to work. However, FELA’s reliance on 
litigation to determine the right to, and amount of, compensation creates disincentives for 
rehabilitation of injured workers and a return to the Job. A prompt return to work can 
mean lower economic damages. It also probably means lower non-economic damages, 
which tend to be a multiple of the economic damages. 

Moreover, a worker who has not returned to the Job by the time of trial appears 
more sympathetic than a worker who is fully recovered and back at work. This creates a 
strong incentive to forego (or at least delay) rehabilitation, stay off the Job, and build up 
damages in order to present the most favorable case before a Jury. Employees’ attorneys 
typically advise their clients along those lines. (For example, a FELA lawyer advises, “As 
a quick check-list, the six most important factors in establishing a claims value are: 1) The 
nature, extent and duration of the injury; ...’’(emphasis added))^ 

Available data appear to confirm this point. The median number of days away 
from work by type of injury is typically far higher for the rail industry than it is for U.S. 
industry as a whole. For example, in 2005 the median number of days off from work 
because of a “sprain” was 8 for U.S. industry as a whole, but 72 for Class 1 railroads. For 

' From the web site of Paoli, Latino & Kutzman, P.C., a Montana law firm that handles FELA cases for 
railroad employees, at http://www.paoli-law.com/fela-railroad-claims.php, 

^ From “Answers to the 15 Most Commonly Asked Questions on Federal Employers’ Liability Act (FELA) 
Affecting Railroad Workers,” published by the Law Offices of John C. Dearie & Associates, at 
http://www.dcarielaw.coin/FELA.pdf 
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“bruises,” the median number of days off 
from work was 4 for U.S. industry as a 
whole, but 40 for Class I railroads. 

Just as rail labor and management 
have worked together to reform the 
railroad retirement system, AAR hopes 
that rail labor and management can work 
together to replace FELA with a more effective workers’ compensation system that fairly 
compensates injured employees, enhances safety, and helps to remove a cause of 
adversarial relations. After all, if FELA is as beneficial to safety as some claim it is, why 
aren’t all U.S. workers subject to a similar system? 

Conclusion 

Railroads agree that action designed to prevent an employee from reporting an 
injury, or to discharge, discipline, or in any way discriminate against an employee for 
notifying the proper authorities of an injury or illness or cooperating with an accident 
investigation, is unacceptable. So too is interfering with the provision of needed medical 
attention to an injured employee. 

But these are not endemic problems for railroads. To the extent they occur at all, 
they are extremely rare and are contrary to FRA and internal railroad policies. 

Mechanisms are already in place to address these situations should they occur. 

The rail industry applauds the dedication of this committee to advancing rail safety, 
and we are committed to working with you, others in Congress, the FRA, our customers, 
our employees, and others to ensure that rail safety continues to improve. 
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November 7, 2007 

Daviil Hermsfeld, Ourf of SUff Junes W. Coon Jl. Republican Chief of Staff 

Ward W. McCarraglier, Chief Counsel 


Mr. Ed Hamberger 

President and Chief Executive Officer 

American Association of Railroads 

50 F Street, NW 

Washington, DC 20001 

Dear Mr. Hamberger; 

On October 25, 2007, the Committee on Transportation and Infrastructure held a hearing 
regardmg “The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety of 
America’s Railroads”. I would like to thank you for the testimony that you provided to the 
Committee at the hearing. Attached you will find additional questions that I would Hke you to 
answer for the hearing record. 

I would appreciate your response within 10 business days so that they may be included in the 
hearing record. Please send your response to: Mr. Clay Foushee, 586 Ford House Office Building, 
Washington, DC, 2051 5. Due to delays in the receipt of mail in the mail screening process, I also 
request that you email your response to Mr. Foushee at Clay.Foushee@mail.house.gov or fax your 
response at (202) 226-6012. Should you have any questions or concerns, you may reach Mr. 

Foushee at (202) 226-4697. 


Sincerely, 





jaijies L. Oberstar, M.C. 


Enclosures (2) 
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Questions from Chairman Tames L. Oberstar 
"The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety 

OF America’s Railroads” 

October 25, 2007 


1 . Do you believe the "railroad culture” is too preoccupied with placing blame on individuals 
more than systems? 

2. We’ve reviewed you’re the safety programs and ICPs of Class I railroads, and on the surface 
they appear to be in compliance with Federal law. How do you explain the widespread 
underreporting of injuries in FRA audits and investigations and non-compliance with 
regulations? 

3. In general, do you think that railroads have a problem with underreporting of injuries? 

4. Even though the senior executives of the rail industry appear to take a united stand against 
the overt harassment and intimidation of employees by supervisors, do you think that more 
subtle forms of intimidation exist? In other words, is it possible that the common 
knowledge among rail employees that injury reports lead to increased scrutiny scares them 
away from reporting? 

5. Is the industry moving more towards a (Confidential Close Call Reporting System) C3RS 
environment — addressing human factors causes in accidents? Have these programs been 
implemented on at least a trial basis? If so, how? 

6. Where do you stand on the implementation of C3RS system-wide? 

7. It’s pretty clear that railroads have good corporate policies on harassment and intimidation 
and also safety. However, there seems to be a “disconnect” when these policies are 
implemented by front-line supervisors. Why do you think this is occurring? 

8. Is the industry motivated by the Harriman Award to drive down injury statistics? Though 
this may appear to be a good thing, do you think that it’s creating pressures in railroad 
management to not report injury statistics? Do you think that any of the metrics of the 
award should be changed to incentivize reporting? 

9. To your knowledge, do all railroads have policies which prohibit management from 
accompanying injured workers into their emergency room and with trying to affect what 
type of medical treatment that they receive? 

10. Do you believe that point systems create "unintended consequences’? 

1 1 . Human factors research has shown that rarely is an accident ever due to a single individual 
or causal factor. Do you agree, and if so how should we incorporate this notion into FRA 
regulatory policy? 

1 2. Do you honestly think that no intimidation exists? 

13. How do you explain all the cases that FRA finds for underreporting? 
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14. Mr. Hamberger, do you think that the safest railroads are also the most authoritarian in their 
management style? 

15. Mr. Hamberger, do you think that the FRA is taking an approach that is progressive enough 
in encouraging non-punitive seif disclosure? 
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Question from Congtessman Hcnty E. Brown. Jr. 

1. Mr. Hamberger, can you please describe the some of the investments in employee safety 
made by the U.S. rail industry over the past decade? What process does the industry take in 
identifying future investments? 
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Oberstar Questions 


Question 1 

A commitment to safety requires the railroads to both ensure the best systems are in place and to 
hold individuals accountable for their actions. As AAR’s written testimony showed, the 
railroads’ safety record over the last twenty-seven years, essentially showing continuous 
improvement, indicates that the railroads are doing an exeellent job on all fronts. 

There is no question that FELA places a priority on “assignment of blame.” The job o f plaintiffs’ 
attorneys is to show a railroad is at fault. At the same time, in litigation a railroad might seek to 
show a railroad employee is at fault. To reduee this “preoccupation” with assignment of blame. 
Congress should replace FELA with a workers’ compensation system that fairly compensates 
injured employees and facilitates di.scussions of ways of improving safety. 

Question 2 

AAR does not believe there is widespread or systematic underreporting of injuries, nor does AAR 
believe there is widespread noncompliance with regulations. At the October 25 hearing, FRA 
Administrator Boardman testified that FRA, too, does not believe there is significant 
underrerporting of injuries. 

The railroads are committed to accurate reporting. AAR believes instances of injuries not being 
reported are anomalies, not a sign of a widespread problem. Furthermore, the railroads’ record of 
compliance with regulations is excellent. Given the size of the railroads and that no industry is 
more regulated than the railroads, it is not surprising there have been instances of noncompiiance 
with regulations. Even in those instances where FRA alleges non-compliance with 
accident/incident reporting regulations, the vast majority of cases do not conclude with a finding 
that a railroad failed to report an FRA reportable injury; rather, the cases more often involve 
administrative issues that in the end do not substantiate any claim of widespread injuries that go 
unreported. The railroads’ safety record over the last twenty-seven years accurately demonstrates 
continuous improvement in safety attributable to the efforts of railroads and their employees, and 
those who try to denigrate these efforts affect a dis.service to both the railroad industry and its 
dedicated employees. 

Question 3 

No. The railroads are committed to accurate reporting. While there have been isolated instances 
where an issue has arisen as to whether an injury occurred that should have been reported but was 
not, that clearly is the exception rather than the rule. 

Question 4 


If there is a significant problem with respect to the motivation of employees to accurately report 
injuries and accidents, it is due to the adversarial FELA system. FELA motivates employees to 
maximize their prospects for recoveries in litigation. FELA actually encourages the reporting of 
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exaggerated or false injuries since the employee stands to benefit from the subsequent resolution 
of claims or litigation. Additionally, FELA discourages employees from cooperating with 
investigations of accidents and injuries, often making it difficult for a railroad to determine what 
actually happened when an accident or an injury occurs. 

Question 5 

Human factors are a leading cause of railroad accidents and railroads are striving to reduce their 
occurrence. FRA has launched a confidential close call reporting system demonstration project. 
Information regarding the demonstration project is available at 

http://www.fra.dot.eov/us/content/1549. The railroads participating at this time are CP and UP. 
Question 6 


AAR awaits the results of the demonstration project. 

Question 7 

AAR does not agree that there is a “disconnect.” In isolated instances the policies have not been 
correctly implemented, but in general supervisors adhere to those policies. 

Question 8 

The railroads are motivated by good business practices to place a substantial priority on safety 
and the elimination of accidents and injuries. There is no evidence that the Harriman Award 
creates pressure to underreport injuries. Nor, as stated previously, does AAR believe that 
underreporting is a problem. Consequently, there is no need to change the Harriman Award 
criteria to encourage reporting. AAR understands that awards such as the Flarriman Award are 
common both in government and industry settings. 

Question 9 

To AAR’s knowledge, all major railroads have such policies. 

Question 10 

Qn this question. AAR defers to the railroads with point systems. 

Question 1 1 

Procedures should be designed to minimize the possibility of an accident occurring. At times, as 
a result of an accident a railroad might conclude there are new procedures that can be adopted to 
reduce the chance of a future accident. However, individual actions also can contribute to an 



253 


accident and individuals must be held accountable. The railroads must address safety from a 
systems perspective, addressing all aspects of the railroad “system,” including procedures and 
individual actions. 

Question 12 


Instances of intimidation are extremely rare and when they occur, they are addressed promptly by 
railroad management and FRA. There simply is no evidence of widespread violations of the ICP 
regulations. 

Question 13 

There have only been rare cases where an issue arose as to whether an injury occurred that should 
have been reported but was not. In tiny event, the railroads are striving to eliminate all violations 
of the reporting regulations, just as they strive to eliminate violations of other FRA requirements. 

Question 14 

AAR has no basis for evaluating the extent to which one railroad might have a more 
“authoritarian” style than another. 

Question 15 

AAR supports FRA’s efforts to examine the effects of self-disclosure reporting systems. 
Regardless of whether it proves effective, the close call reporting system is an example of FRA’s 
efforts in this area. 


Drown Question 

Employees benefit from safer operations generally. Investment in infrastructure, equipment, and 
technology leads to fewer accidents and a safer work environment. Annually, U.S. freight 
railroads typically spend $16 to $18 billion on capital investment and maintenance of 
infrastructure and equipment - equal, on average, to more than 40 cents out of every dollar of 
revenue. The capital intensity of freight railroading is at or near the top of all U.S. industries. 

Remote control technology is an example of a technology implemented over the last decade that 
has led directly to fewer injuries. Another example of an innovation directly benefiting railroad 
employees is the design of locomotive cabs to protect employees in the event of a collision. 
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November 5, 2001 started out as a normal workday in the life of this average 28 year old 
Union Pacific Railroad Employee. Less than 2 hours later my life, as 1 knew it, would be 
changed forever. 

I was bom November 10, 1972 as a future third generation railroader. My grandfather was 
a conductor for the Union Pacific who had hired out in 1949 and worked until his death 
in 1975. My father was a signal maintainer for the Union Pacific who hired out in 1957 
and retired in 2000 with 43 years of service. 

As a young boy, I was the typical kid fascinated by trains, except for the fact I was 
privileged to get first hand looks. From the age of eight all the way through high school, my 
mother allowed me to go to work with my dad numerous times when he would get that call 
late at night, or during storms — both rain and snow — or on the weekends, when crossing 
gates failed, when a broken rail snapped on the coldest of nights, or when a switch would 
not line to allow a train into the pass. I would sleep lightly just to make sure I would hear 
the ring of the phone that I knew would bring me closer to the trains I loved. It was an easy 
sell for my mom as she felt comfort in the fact even though I might have been young, my 
dad would not be alone. I could not wait for my chance to do what I was born to do! 

That opportunity finally came in late 1997 when my father called me with the news that 
he had pulled some strings and I was being hired into train service. I had been through 
college but I still knew what I wanted to do with my life. 

I was the type of employee the railroad was looking for. 1 spent the first three years 
working every time the phone rang, which many times was 90 times in 90 days. As I am 
sure you are aware, these days would consist of 15-16 hour days with some 18-20 hours 
days on duty spread through. I was living a dream until that morning of November 5, 

2001, when I found myself in a nightmare, that still to this day I can not seem to wake 
from. 

The morning of November 5, 2001 I was struck in the head by a piece of steel on a rail 
car brought into Kansas City to install rail in a switching yard. The free swinging steel 
bar was used to caution people that they were working near live track. I would later find 
out it had been broken for more than three weeks prior to the accident, but the company 
needed the car to lay rail and could not spare the loss of taking the car out of service. 

When I came to, I was laying face dow’n on the rail car in my own blood, and was not sure 
exactly what happened. Minutes later, Union Pacific management was on scene and my 
lesson in harassment and intimidation was Just beginning. For nearly two hours as my head 
continued to bleed, 1 laid in the bed of a Union Pacific maintenance truck as management 
tried to determine what to do with me. 1 was out of it enough that I did not realize the 
seriousness of the injury, until a fellow employee showed up on scene and told me it 
looked like I was shot in the head. No call to 91 1 was ever made. No one volunteered to 
rush me to an emergency room. No one with medical knowledge was ever brought to the 
scene. They just sat back, hoped and waited to see if my head quit bleeding. 

Nearly two hours later after management huddled to determine their course of action, 
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management informed me they were taking me to get medical attention. One would think 
that I was taken to the nearest emergency room, but guess again. I was transported by a 
Director of Operations, 30 minutes to a business and industry clinic in Missouri, less than a 
quarter mile behind Union Pacific’s Regional Headquarters. Again, this facility was in 
Missouri. I was injured in Kansas. We passed four major hospitals that were all closer than 
this facility. You might ask why, as I did myself. 

I entered the clinic with the manager by my side. A nurse behind the desk rushed to me, 
keep in mind I had blood soaked clothes as well as a towel trying to control the bleeding. 
She informed the manager that they do not handle injuries like this. He quickly informed 
her that the Union Pacific’s nurse had called ahead, and the doctor on call would handle 
it. To keep me from bleeding on the floor of the waiting room the nurse escorted me to an 
examination room. Within minutes a doctor was at my side. The director told the doctor 
we were here to see a different doctor. With a stunned look on his face he quickly turned 
and left the room. Approximately fifteen minutes later, according to facility records, the 
doctor that Union Pacific’s nurse had talked to, entered the room. After a quick 
examination, he informed us I would need staples to close the wound. He told me to talk 
with the manager about what I wanted to do. The Director informed me that if I received 
staples my injury would tunl into an FRA reportable accident and would follow me for 
the rest of my railroad career, and I would have no chance at promotion. 

I was scared to death. I was doing the job I was bom to do, and here I was about to lose it 
all. I chose not to have the staples, as the doctor informed me he could just bandage it. I 
informed him my head felt like it was ready to explode. He told me he could prescribe 
something, but it would be the same as taking four 200mg Tylenol that I probably had at 
home. The nurse informed the doctor that I had not had a Tetanus shot in over ten years. 
The doctor informed the Director and myself that they would love to give me a Tetnus, hut 
they were all out of it due to 91 1 1 . You probably have not caught on to the Tylenol 
and Tetanus shot issues, as I did not either until much later. You see if he would have 
prescribed the 800mg Tylenol or given me a Tetanus shot it would have become an FRA 
Reportable Accident to the Union Pacific. I left with a bandage on my head and Tylenol 
for the pain waiting at home. I was taken back to my vehicle in Kansas and drove the 
thirty minutes to my home, of which still to this day I have little recollection of Upon 
arriving home at about 5:00 p.m., nearly eight hours after the accident, I took my four 
200mg Tylenol and went and laid down. 1 awoke 17 hours later, at 9:00 a.m. the next day 
to bloody sheets, nausea and a head pounding. As miserable as 1 was, I later found out I 
was lucky to have awaken at all. 1 took more Tylenol and vomited though out the day. 

My mother, after failing to get a hold of me through out the day on Tuesday, November 6, 
2001 (I was injured on Monday), called my sister — a Neurological ICU nurse in Kansas 
City — on Wednesday, November 7, 2001 to check on me. Upon hearing about my 
headaches and vomiting, she called a friend of hers who was a Neurological Surgeon at 
Saint Luke’s Hospital in Kansas City, and after hearing of my symptoms, he told her to get 
me there immediately. I was rushed to Saint Luke's hospital where 1 was diagnosed with 
Post Concussive Syndrome and referred to a Neurologist. The emergency room doctor 
told me I was lucky to awake after that seventeen hour nap. 
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Upon the railroad hearing of my emergency room visit, they placed me in O.S., short for 
“Other Service”, saying I was in training. 1 spent the next month at home in bed on 
narcotic pain medicines to try and control headaches, all the while still in O.S. The O.S. 
status kept the railroad from having to report my injury to the FRA as lost work days. I 
still had no lost time from work according to Union Pacific. 

Even as 1 continued to take narcotic medicines as well as nerve medications, I wanted to get 
back to my life long dream, working for the railroad. The Railroad authorized me to 
come out of O.S. and return while on the medications. I continued to work with the 
railroad’s approval for over two years while still undergoing treatment for the headaches. 
The railroad, in December of 2003, informed me I could no longer work while taking these 
medications, unless one of my treating physicians would put in writing I was safe to 
perform my duties. I was devastated to say the least. I went to all my doctors pleading for a 
written statement that I was safe to work. All the begging in the world could not get this 
done. 

From my injury in 2001 until 2004 I underwent seventeen surgeries on my head and neck 
trying to alleviate the headaches and return to what 1 thought was the best job in the 
world. As a last ditch resort I underwent a surgieal procedure where they inserted a probe 
in the back of my neck that was heated to 1 78 degrees for 60 seconds three times to bum the 
nerve endings as a hope they would no longer send pain signals to my brain. Unfortunately, 
it did not work. The most difficult thing about this surgery was the fact that no anesthesia 
could be given to me because the probe would shock each nerve, and the Surgeons needed 
to make sure they were not burning a nerve that went elsewhere to my body. You never will 
be able to imagine how excruciating a pain this was. The nurse had to place a towel in my 
mouth to keep me from biting through my lip and tongue. I have been asked to describe the 
pain of this surgery and the best analogy I ean eome up with is to place your hand on a stove 
top, on high, and leave it there until you ean no longer feel your hand. I am sure my screams 
could be heard through out the hospital. The surgery left me with a constant pain in the left 
side of my head. 

I still battle headaches every day. I have lost every ounce of pride I once had and I deal 
with impotency and depression that no 34 year old man should ever have to go through. 
Prior to my accident I lifted weights and ran three miles daily. 1 have gained over thirty 
five pounds and am lucky to mn thirty feet without getting a headache. I am still not 
married and probably never will be. Depression floods my life and I constantly battle 
suicide demons. 

I am no different than many of you as all I ever wanted was for my father to be proud of 
me. Every time prior to my accident, my Father and 1 always had railroad stories to talk 
about. Since my injury we struggle to carry a conversation. I know my Dad loves me and 
is proud, but I also know that he loses sleep over how the company that he dedicated forty 
three years of his life to treated his son as he lay there bleeding. 

There will be more stories like mine as long as the railroads are allowed to harass and 
intimidate employees, as is current practice. The current reporting procedures give incentive 
to the railroads to keep an accident from becoming FRA reportable. I do not know if those 
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first 48 hours prior to me landing in the emergency room would have made a difference in 
my health today, but I do know if every injury, no matter what type of medical treatments 
are involved, had to be reported to the FRA, employees like me would be treated by 
emergency room doctors that were trained to treat injuries like mine. The doctor that treated 
me at the Business and Industry clinic was a retired Ophthalmologist. Yes that is right, a 
retired eye doctor. If your son had a severe head injury would you want him treated and 
diagnosed by an eye doctor? 

To this day the Union Pacific’s own documents show my accident never became an FRA 
reportable. I have not worked for the Union Pacific since December 1 , 2003, but to this 
day the Union Pacific still shows I have never lost a day to my injury. The most ironic 
thing about ray accident is that according to the Union Pacific’s Records, I never even 
worked on November 5, 2001. If only it was that easy to erase my headaches. 
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Good Morning Chairman Oberstar, Ranking Member Mica, and Members of the 
Committee. 

My name is Sherman Joyce, President of the American Tort Reform Association 
(ATRA). 

ATRA was co-founded in 1986 by the American Medical Association and the 
American Council of Engineering Companies. It is the only national organization 
exclusively dedicated to reforming the civil justice system. 

Since that time, ATRA has been working to bring greater fairness, predictability 
and efficiency to America's civil justice system. These efforts have resulted in the 
enactment of state and federal laws that make the system fairer for both plaintiffs and 
defendants. ATRA's membership is diverse and includes nonprofits, small and large 
companies, as well as state and national trade, business, and professional associations. A 
representative list of members supporting ATRA is available on our Web site, 
www.atra.org. 

ATRA’s area of expertise is not running a railroad. Instead, our area of focus and 
experience is the manifold challenges that we see in restoring fairness and efficiency to 
the civil justice system. As such, our association supports the enactment of state and 
federal liability reform legislation, and speaks out frequently in the media on matters 
pertaining to the excesses of the civil justice system. 

With that perspective, in 1996 ATRA participated as amicus curiae in Metro- 
North Commuter Railroad Company v. Buckley, a Supreme Court case concerning the 
creation of new causes of action under the Federal Employers’ Liability Act (FELA). In 
its decision, which tracked arguments made in ATRA's brief, the Court declined to 
establish broad causes of action for emotional distress and medical monitoring under 
FELA. 


ATRA believes that in the context of any Congressional focus on improving 
railroad employee safety, FELA merits careful examination, since the law’s adversarial 
construct influences the behavior of all relevant parties. 

My testimony today continues ATRA’s commentary on FELA matters relevant to 
our civil justice system. It has two purposes; 1) to highlight how some of the over-arching 
challenges with our legal system have manifested within the construct of FELA, to the 
detriment of both plaintiffs and defendants; and 2) based on our experiences reforming 
the civil justice system, to provide this committee with some general recommendations 
on how FELA might be improved as well. 

A Snapshot of FELA History 

FELA is about to celebrate its centennial. While it has been modified several 
times, the FELA law with us today was enacted by Congress in 1908, in response to 
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conditions on railroads that were “far more dangerous and far more deadly then [they are] 
today.”' 


At its eore, FELA is a federal law that creates an adversarial process through 
litigation - to provide compensation for on-the-job injuries incurred by railroad workers, 
“Under the FELA, lawsuits are pursued to establish that on-the-job injury was the result 
of employers’ negligence rather than the workers’ negligence.”^ 

At the time FELA was enacted, it was considered to be progressive legislation. 
Prior to the law’s enactment in 1908, a worker faced more substantial burdens in 
receiving compensation for a work-related injury. According to a leading casebook on 
tort law, prior to 1 908. . . 

“ ...proving the employer’s negligence meant that stumbling blocks were 
placed on recovery of damages by injured workers. Long, drawn-out 
litigation created severe financial burdens upon workers. Even though 
courts cannot be said to have been uniformly hostile to workers ’ claims, 
the realities of wealth and ineffectual representation institutions dictated 
relatively few instances of compensation. 

For railroad workers, FELA changed this construct, and “restructured the tort 
system, making it easier for workers to recover damages,” by limiting the railroads’ 
affirmative defenses.'' 

FELA’s status at the vanguard of fair workplace injury compensation was, 
however, short-lived. In 1910, New York became the first state to enact a workman’s 
compensation law. The following year, Wisconsin’s law became the first to withstand 
constitutional challenge. ^ 

Workmen’s compensation laws were soon adopted across the United States, 
where they replaced the adversarial litigation process - a process that (for reasons already 
referenced) disadvantaged employees - with a no-fault system that provided employees 
with prompt, predictable compensation for their workplace-related injuries. 

State-based workers’ compensation systems are by no means problem free or 
litigation free.*’ They are subject to fraud, and they generate litigation, primarily 


’ Clayton Boyce, “Time to Go, FELA,” Traffic World. September 22, 2003, See also. United States General 
Accounting Office, “Federal Employers ’ Liabilily Act Issues Associated With Changing How Railroad 
Work-Related Injuries Are Compensated, ” Report to the Chairwoman, Subcommittee on Railroads, 
Committee on Transportation and Infrastructure, House ofRepresentativcs, GAO/RCED-96-199, Page 2. 
(Hereafter cited as “GAO”) 

^ Boyce, “Time to Go FELA.” 

^ Victor E. Schwartz, Kathryn Kelly, David F, Partlett, Prosser, Wade and Schwartz 's Torts Cases and 
Materials, 1 1"' ed. (New York: Foundation Press, 2005), 1192. 

Ubid., 1192. 

’ ibid., 1192. 

"^GAO, 16. 
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concerning whether an alleged injury was incurred within the scope of employment. 
However, the no-fault model for compensating injured workers has been found so 
effective that Congress has extended it to cover millions of federal employees through 
The Federal Employees Compensation Act.^ 

The benefit of the workers’ compensation system is the establishment of a no- 
fault system that provides prompt payment without the need to square-off against one’s 
employer to receive compensation. Instead... 

...benefits depend on one simple test: Was there a workplace connected 
injury? Negligence, and for the most part, fault, are not at issue, and 
cannot affect the result. Let the employer 's conduct be flawless in its 
perfection, and let the employee 's be abysmal in its clumsiness, rashness 
and ineptitude: if the accident arises out of and in the course of the 
employment, the employee receives his award. Reverse the positions, with 
a careless and stupid employer and a wholly innocent employee: the same 
award issues.^ 

ATRA believes that as Congress explores ways to better-manage the process by 
which railroads, and railroad employees handle accidents and injuries, FELA’s ample 
shortcomings should be weighed against the benefits and shortcomings of other 
mechanisms to compensate employees for work-related injuries. 

FELA Suffers from Many of the Infirmities of More Generalized Tort Litigation 

While it allows for settlements, at its core, FELA creates an adversarial 
relationship between an employee that has suffered an injury, and her employer. In order 
to reeover damages, she must initiate legal proceedings against her employer. Then, as 
one article noted, “In an employment case, the employee and his lawyer have an 
incentive to keep the employee off the job and appearing to be disabled for as long as 
possible.”’ 

FELA’s mechanism for compensation - tort litigation - has several problematic 
hallmarks that work against the goal of compensating employees fairly, fully, and 
predictably for their work-related injuries. 

First, the initiation of legal proceedings and subsequent fact finding through the 
discovery process can create delays (generated by both sides) that forestall prompt 
payment to injured parties and delay their return to work. 

Second, tort litigation is inherently imcertain. While the risks and uncertainties 
associated with litigation can promote settlement, they can also create disparate outcomes 
for parties that have suffered similar injuries under similar circumstances. While there are 


^ ibid., 15. 

* ibid, 1194. (Citing A. Larson, The Law of Workman ’s Compensation, 1-2, 5 (1991)) 
Boyce, “Time to Go FELA.” 
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variances in awards from state to state under workers’ compensation systems, workers 
within the same state are paid against a well-known and well-established schedule, rather 
than against what a jury might award. 

Third, the adversarial tort process places the burden of high transaction costs on 
both parties. According to recent data, the tort system returns less than 22 cents of each 
dollar spent to the injured party.’® Untethered from FELA litigation, at least some of 
those resources could easily be reallocated toward still-greater investments in safety, in 
addition to workplace training, or additional compensation for employees. 

Finally, many injured parties that cannot afford the up-front costs of legal 
representation, elect to compensate counsel through a contingency-fee arrangement in 
which plaintiffs counsel takes a percentage of any settlement or award (typically one- 
fourth to one-third after expenses are deducted). 

While these arrangements can be advantageous for employees, such fee 
arrangements create incentives for plaintiffs’ counsel to maximize damages. In addition, 
these arrangements often create two unappealing policy alternatives in the context of 
workplace injuries - either; 1) the plaintiff is made less than whole, after counsel has 
deducted his fee; or 2) the defendant has paid a premium at settlement or judgment to 
both make the plaintiff whole, and to compensate counsel. 

Fraud and Abuse in FELA Litigation Parallels Trends Throughout the Civil Justice 
System 


In the last several years, there have been significant instances of unlawful fraud 
and abuse permeating our civil justice system. Regrettably, FELA litigation has not been 
immune from these unseemly trends. 

Many on this Committee are probably already familiar with the guilty pleas 
entered by current and former members of the law firm Milberg Weiss law firm over 
improper payments to a handful of plaintiffs in shareholder class action lawsuits, and 
specious silicosis litigation discovered by Judge Janis Graham Jack of the United States 
District Court in Corpus Christi, Texas." Both of these incidents share a common 
element - the willingness of plaintiffs’ counsel to place their own financial interests 
ahead of the interests of their clients.’ These lawsuits were driven by and for the benefit 
of lawyers, rather than seeking to compensate truly injured claimants. 

From the mid-1990s until 2004, a similar scheme permeated FELA litigation. In 
2004, four officials of the Ohio-based United Transportation Union (UTU), which 
represents some but not all railroad employees, pled guilty to racketeering for accepting 
payments of as much as $30,000 each from personal injury lawyers in exchange for 
steering business to these lawyers, who were then placed on a union-recommended list of 


Tillinghast-Towers Perrin, U.S Tort Costs: 2004 Update, (New York, 2005), 

'* Julie Creswell, “Testing for Silicosis Comes Under Scrutiny in Congress,” New York Times, March 8, 
2006. 
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plaintiffs’ counsel. In exchange for their immunity from prosecution, 37 personal injury 
lawyers gave information about 159 incidents of improper payments to union leaders.'' 

To its credit, the UTU has taken positive steps to ensure this type of conduct 
cannot happen again. The UTU has adopted a new code of ethics that prohibits lawyers 
from influencing union politics, and that prohibits union officials from soliciting gifts or 
money from lawyers.'^ 

At the same time the UTU was resolving its issues, an entirely new set of FELA- 
related litigation abuses were being unearthed in West Virginia. 

There, plaintiff Rodney Chambers and his counsel are alleged to have committed 
fraud against the freight railroad CSX when they submitted a medical report in FELA 
litigation that was certified by a “Dr. Oscar Frye,” who has never been located, and 
whose address in Huntington, West Virginia is fictitious.''* 

In a separate but related legal proceeding, CSX has brought suit against Robert 
Gilkison and his employer - the law firm of Pierce, Raymond & Coulter (which at one 
time also represented Rodney Chambers at the time of the “Dr, Frye” episode) for 
“engaging in fraudulent schemes relating to screening mechanisms used by the law firm 
to find asbestos plaintiffs.”” Interestingly, Dr. Ray Harron, who also came under 
national criticism for certifying silicosis claims that found their way to Judge Jack’s 
Texas courtroom, is named as a co-conspirator in the suit because of his work on asbestos 
cases for the Pierce firm. 

Solutions 

My purpose in raising these issues is to suggest that there is evidence before this 
committee from divergent perspectives - labor, management, government and third 
parties like ATRA - that FELA, the current injury compensation mechanism for railroad 
employees, fosters behavior that is adversarial in nature, and works against the goal of 
compensating railroad employees quickly, fairly, and completely for work-related 
injuries. Further, in considering the perspectives of all involved, ATRA urges Members 
of the Committee to take into account that the process for resolving workplace-related 
claims for rail workers is unique in our legal system. The fault-based system in FELA 
harkens back nearly a century as virtually all other such claims are resolved through a no- 
fault type process, which began in 1910 with the first workers’ compensation program. 

Today, existing federal laws - the Federal Employees Compensation Act (FECA) 
and the Longshore and Harbor Workers Compensation Act (LHWCA) - have been 
enacted by Congress to create no fault systems to compensate injured workers, which are 


'' Alison Grant, “Lawyers, leaders, capitalize on railroad workers’ injuries. Deals created a system of 
abuse, leading to probe, guilty pleas,” Cleveland Plain Dealer, March 26, 2004. 

*4 

Juliet A. Terry, “CSX lawsuit could lead to sanctions,” Slate Journal, September 8, 2006. 

‘’ibid. 
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administered through the Department of Labor.'* A similar federal law could be enacted 
and applied to railroad employees. 

Another approach advocated in a column appearing in a leading industry trade 
publication, Traffic World, suggests that FELA should be abolished, and the system 
should devolve to state-based workers’ compensation systems.'^ 

Alternately, in the past. Congress has explored capping noneconomic damages 
available under FELA, and examined alternative dispute resolution procedures like 
arbitration.'* 

In light of what you have heard today, we would urge Congress to explore some 
of the proposals that have been considered in the past, as well as seek the input of the 
organizations before you today on what innovative approaches could be implemented to 
accomplish these objectives. 


m# 


"’GAO, 15. 

’’Boyce, “Time to Go FELA.' 
'* GAO, 31. 
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Wuti W. MeCarTagher, Chief Coutmt 


November 7, 2007 

Janwa V. Coon II, Republ:eaii Chief of SUfr 


Mr. Sherman Joyce 
President 

American Tort Reform Association 
1101 Connecticut Avenue, NW 
Suite 400 

Washington, DC 20036 
Dear Mr. Joyce: 

On October 25, 2007, the Committee on Transportation and Infrastructure held a hearing 
regarding “The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety of 
American's Railroads”. I would like to thank you for the testimony that you provided to the 
Committee at the hearing. Attached you will find additional questions that I would like you to 
answer for the hearing record. 

I would appreciate your response within 10 business days so that they may be included in the 
hearing record. Please send your response to: Mr. Clay Foushee, 586 Ford House Office Building, 
Washington, DC, 20515. Due to delays in the receipt of mail in the mail screening process, I also 
request that you email your response to Mr. Foushee atClay.Foushee@mail.house.gov or fax your 
response at (202) 226'‘6012. Should you have any questions or concerns, you may reach Mr. 

Foushee at (202) 226-4697. 


Sincerely, 


& 


/ Ja^es L. Oberstar, M.C 
7na 


Ohairman 


Enclosure 
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Questions from Chairman Tames L. Obetstar 

“The Impact of Railroad Injury, Accident, and Discipline Poucies on the Safety 

OF America’s Railroads” 

October 25, 2007 


1 . What, if any, legislative action do you think should be taken to change FELA? 
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American Tort Reform Association 


1101 Csjfjwcticu! Avenos, NW * $y8e400 
(202)482-1*63 • fox {202) 682-1022 


W'oshingfon, DC 20036 
W¥/>*,a!io.org 


November 2S, 2007 


Tlie HonoraWe James L, Obcrstar 
Chairman 

Committee on Irtinsportation arid Inirastnfcture 
llmSed States House of Represcotati ves 
Washington, DC 20515 

Re: House Committee on Transportation and Infrastructure October 25, 2007 Hearing 
on “The Impact of Raiiroad Jnjuiy, Accident, and Discipline Policies on the Safety 
Of AincrSca’s Railroads” 

Dear Chairman Oberstar; 

We thank you for your hilciest in considering alternatives to the current mechanism for 
compensating injured railroad employees. 

This letter is a foifow-up to your request that ATRA provide the Committee specific 
recomm^dations on how to improve the system for compensating injured railroad employees, in 
light of the shortcomings with Federal Employer Liability Act (FELA) that ATRA identified in 
its testimony before the Committee. 

ATRA believes that FELA has .several rigiiificant problems that make it a poor 
mechanism for compensating inj ured workers; 

• FELA is adversarial. In contrast to employees in virtually all other settings, FEt.A 
requires that railroad employees establish negligence in order to recover damage.s 
from his or her employer; 

• FELA has generated fraud and abuse both among both labor organizations and 
elements of the personal injury bar; 

• FELA has built-in incentives to delay an employee’s prompt return to work; 

• FELA creates the real potential for disparate awards between and among employees 
who have sufiered .similar injuries; and 

• Even if FELA claims do not proceed to litigation, the system carries significant 
transaction costs for both the employee and tlie employer. 

For these reasons, ATRA believes that the Committee should consider legislation that 
would create an alternative to FELA tlirouglt the enactment of federal legislation to create a 
no-fault system for injured railroad workers. 



269 


In drafting such legislasion, we recommend that the Committee carefully consider two 
federal worker comitcnsaiion systems already in place as models upon vt'hich to craft a system to 
address the railroad's circumstances - the Federal Bmployecs* Compensation Act, (FECA) 
which provides injury compensation to the federal civilian workforce, and the Longshoreman 
and I larbor Workers’ Compensation Act ( I.H WCA). which provides compensation to employ ees 
injured on or adjacent to (he navigable waters of the United States 


The Federal Kmployces’ Compensation Ac! 

FECA prov ides no-fault injury compensation to virtuallv all of the 2.1 million members 
of the Federal civilian workforce. According to the U.S. Department of Labor (DDL), in 
FY 2006, FECA "provided 264,000 workers and survivors approximately J2.4 billion in benefits 
foi work-related injuries or illnesses." 

When compared with Fli 1 ,A, FECA pays claims promptly According to the DDL, under 
FECA: most traumatic iniui-y eliiims are paid within 45 days; oeciipationa! illnes.s claims arc 
paid within 90 days; more complex occupational illness claims are paid within si.x months; and 
very complex deci.sions arc rendered within 10 months. 

By comparison, according to a 1 9% O.AO report, direct .settlement of FBLA claims with 
Class One domestic railroads took, on average. 7 to 10 months. Even at llic outer limns the 
small percentage of FECA claims that proceed to litigation - claims were still resolved ra.ster 
(26 months) than comparable FEEA litigation (36 to 46 months). 

in addition to paying claims more tiuickly ihmi FEL.A. evidence suggests that i'EC.A 
resolves claims at substantiallv lower trairsaction costs than litigation. 

.As the DOE notes on its website, " . .because disputes in claims under the Fedeni! 
Employees' Compensation Act are icsolvcd administratively, the Federal government avoids 
time-consuming and expensive litigation . " 

According to DDE. overhead (transaction costs) accounts for a mere four percent of the 
cost of FEC.A. By comparison, the tort sy.slem has extremely high transaction co.sts, returning 
te.s- than 22 cents of each dollar spent to the injured party. In FEl.A litigation, where injured 
workers arc often represented On a contingent fee basis, allomeys’ fees alone are estimated by 
the Ci.AO to consume from 25 to .33 percent of the injured vvorkei's award. 

Under FECA, by eonlrast, evidence developed by the G.AO m 1998 suggests that 
individuals receiving long-term FEC.A benefits (which are exempt from federal and state ta.xes) 
received compensation evtuivalont to. on average, 95 percent of their take-home pay 

The l.ongshorcroan and Harbor Workers’ Compensation .Act 

.According to the DDL. the EHWCA provides no-fattlt injury compensation coverage for 
approximately 500,000 workers. In f Y 2005, the EHWCA paid more than $747 million to more 
than 27.000 claimants. 

The LliW'CA i.s similar to FEC'A in many respects Like FEC.A. it is a no-fault system 
administered through the Department ofEabor. 

-) 
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Ho wev«T, the LHWCA contains a unique alteroBtjve dispute resolution (ADR) provision 
designed to resolve disputed claims quidtly and efKdcatly, The lAVHCA provides for an 
infbnnal mediation process that aliows both the employee and his or her employer to 
informally resolw disputed claims through a govctnmcnt mediator. 

According to tlie Department of Labor, the 2,500 disputed claims resolved at the 
mediation stage cost taxpayers about $300 each. The aUemative, a hearing before an 
Administrative Law Judge, ccsts taxpayers more (about $3,000), costs the parties more in 
litigation costs, and takes longer, depriving the irqnred party of compensation at a time when he 
or she may have no incoirie. 

It should be pointed out that, with regard to both FECA and the LHWCA, injured 
employees are compensated according to predetermined seheduies, depending on the particular 
injury and its severity. In contrast to ITILA cases, there is no prospect for an “outsize” judgment, 
Similarly, there is iittle prospect that.<tn injured person will get the “skirt end of the stick” as a 
jury might decide undet FELA, Balancing the equities for employees, the certainty of recovery, 
mtd the speed with which awards are made under no-Iimlt systems siigge.sts that the trade-off - 
the possibility of an ouSsizc judgment in exdiiinge for certainty and .speed of recovery - i.s a 
positive one for employees. The law in this country certainly reflects that, given the prevalence 
-of such no-&uit type systems such as workers’ compensation. 


Mov ing Forward 

ATRA does not suggest that either FECA or LHWCA are perfect systems, nor are they 
iitigsditm-liree and may not necessarily be tlie exact no-lault system ultimately crafted for thd 
railroads. However, we do believe for the reasons stated above, that there are significant public 
policy shortcomings that explain why FELA is the anomaly and why virtually every civilian 
federal employee, every state government employee, and every private sector employee (even in 
Jobs classified as far more dangerous that working on a railroad) is compensated for his or her 
injury through a nd-fault mechanism. 


We applaud your interest in addressing this imjrortant .subject. We further urge this 
Committee to accept the suggestion of the Association of American Railroads and convene an, 
open dialogue at which the railroads and railroad employees could share their views with you, 
and each ofoer, ATR-A vvould be pleased to participate in such a process. We Uianfc you for the 
opportunity to provide you with additional infonnation, and w'e look forward to working with in 
the future as you address this important .subject. 
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TESTIMONY OF WILLIAM G. JUNGBAUER 
YAEGER JUNGBAUER & BARCZAK, PLC 
745 KASOTA AVENUE 
MINNEAPOLIS, MN SS4I4 
(800) 435-7888 

BEFORE THE HOUSE TRANSPORTATION AND INFRASTRUCTURE 
COMMITTEE 
OCTOBER 25, 2007 


INTRODUCTION 

Mr. Chairman, Members of the Transportation and Infrastructure Committee, it is a great honor 
and pleasure to be here today. My name is Bill Jungbauer. I have been practicing law in the field 
of railroad law and FELA litigation for nearly 30 years. I am President of the law firm of Yaeger, 
Jungbauer and Barczak. Our firm has represented injured railroad workers and their families for 
over 75 years in virtually every state and with every major railroad in the coimtry. I have been 
personally designated by the Brotherhood of Locomotive Engineers and Trainmen as a 
Designated Legal Counsel. Our firm has been designated by numerous other unions representing 
rail labor. My curriculum vitae is attached as Exhibit 1. I have personally been involved in 
many cases where rail carriers have harassed, intimidated, threatened, and/or disciplined injured 
railroad employees. I have personally deposed many rail carrier officials on the subject of rail 
carrier policies, procedures and methods of dealing with injured employees. I am aware of many 
cases that have also been handled by my law finjv involving harassment of injured employees by 
rail carriers. I am further aware of cases handled by other lawyers and union officials of many 
unions involving the same issues. I am personally disgusted with the rail industry and the 
abominable manner in which they treat their injured employees. 

SCOPE OF THE PROBLEM OF CARRIER HARASSMENT/INTIMIDATION OF 

INJURED RAILROAD WORKERS & UNDER-REPORTING OF FRA STATS 

Railroad carrier harassment and intimidation of their injured employees for the purpose of under- 
reporting of accident/injury statistics is a national problem that includes Railroads of all sizes 
from all parts of the country. 

The FRA has failed to prevent harassment and intimidation of injured workws. FRA claims it 
has “zero tolerance” for carrier under-reporting/harassment yet rail carriers continue to SCARE 
employees into not reporting or under-reporting or misreporting aceidents or injuries. Rail 
carrier Internal Control Plans (ICP’s) have not stopped harassment and intimidation of injured 
employees. ICP’s provide false cover for offending railroads and FRA top officials who have 
neither the will nor the manpower to prevent railroads from abusing their injured employees. 

FRA and Rail carriers can point to some examples of action taken to prevent such tactics. If 
FRA’s “zero tolerance” policy had worked over the past deeade there should be zero incidents of 
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harassment of injured employees and/or under-reporting of accidents. Today’s testimony will 
clearly show that the FRA’s “zero tolerance” policies have failed. 

Rail carrier programs and policies actually encourage harassment and intimidation of injured 
railroad employees. The General Accounting Office documented in 1989 the problem of railroad 
under-reporting of accident and injury statistics and data. FRA Internal Control Plan regulation 
49 CFR 22S.33 was supposed to correct the problem in 1996. All the new regulation 
accomplished was to cause rail carriers to find new ways to under-report accident and injury 
statistics. 

Why would rail carriers under-report accident and injury statistics? Such statistics are supposed 
to be used by FRA and Congress to consider the need for new safety, hazard elimination and risk 
reduction programs and legislation. New safety, hazard elimination and risk reduction progratrts 
and legislation cost money and affect corporate profits. Railroads apparently decided that if they 
could harass and intimidate injured employees causing them to fail to report injuries ~ aecident 
and injury statistics reported to the FRA would drop. Aceident and injury statistics reported to 
the FRA have dropped sigrrificantly in the past decade; harassment and intimidation of injured 
employees has sky roeketed during the same period. 

In addition to the harassment/intimidation methods of reducing reportable injuries, some 
railroads can use one or more of the following methods to under-report statistics: (1) forcing 
employees to use family medical leave act time for lost work time; (2) forcing employees to take 
personal days or vacation days for lost work time; (3) enacting draconian “availability policies” 
that force injured employees who return to work to work on days when they should not due to 
pain just to keep their job; 4) computer prograrmning of call records that will not allow an 
injured employee to mark off“old injury”; and 5) fire the injured employee and have no lost 
work days to report to the FRA. Finally, FRA statistics in the past decade show that a large 
percentage of injuries are due to “human factors”, a code name for blaming the injured employee. 
Due to a glitch in the repotting rules, carriers do not need to notify injured employees if the 
carrier claims the accident was caused by the human factor of the injured person. 


STATE LEGISLATION TO COMBAT HARASSMENT/INTIMIDATION PREEMPTED 

The problem of rail carrier harassment and intimidation of injured employees is so great that 
several states including Miimesota and Illinois have passed legislation due to the abject failure of 
the FRA and rail carrier internal control plans to prevent harassment and intimidation of injured 
employees. Amazingly, rail carriers have filed lawsuits in Federal Court in an attempt to block 
or destroy such state statutes. In the state cases, rail carriers have claimed that the Federal Rail 
Safety Act preempts any state laws or action in the field of preventing railroad carrier harassment 
and intimidation of injured employees. Rail Carriers argue that it does not matter whether or not 
the FRA through existing laws and regulations actually succeeds in preventing harassment; it 
matters only that the federal laws and regulations cover the same subject matter. Illinois passed 
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legislation that would make the prevention of medical services by rail carriers to their injured 
employees a crime. Rail Carriers sued and successfully convinced a federal court to overturn the 
Illinois statute. 

Minnesota passed legislation in 2005 that made it a crime under section (a) of its statute for a 
railroad to deny, delay or interfere with an injured employee seeking medical treatment or first 
aid and further under section (b) made carrier harassment, intimidation, threat or discipline of an 
injured employee a crime. Every large and small railroad affected by the legislation joined 
together to sue in federal court to overturn the Minnesota Statute. Section (b) was overturned by 
the federal judge. The rail carriers were not satisfied. They appealed to the Eighth Circuit Court 
of Appeals to attempt to overturn section (a) of the Minnesota Statute. 

Many of the rail carriers that sued to prevent Minnesota from using a criminal statute to stop rail 
carriers from intentionally harassing, intimidating, threatening and/or disciplining their injured 
employees are present at this hearing and will testify that current legislation, FRA action and rail 
carrier Internal Control Plans are sufficient to protect their injured employees. The list of raif 
carriers who sued in Minnesota to stop criminal actions against them are: 

Burlington Northern Santa Fe Railway Company 

Union Pacific Railroad Company < . 

Canadian Pacific/Soo Line Railway Company 

National Railroad Passenger Corporation (AMTRAK) . i 

Dakota, Mirmesota & Eastern Railroad . ; Z 

Ottertail Valley Railroad 

Even little railroads want to be free to harass and intimidate their injined employees. 

The rail carriers who sued in federal court in Illinois to prevent the State of Illinois fiem using a 
criminal statute to protect its injured railroad citizens were: 

Burlington Northern Santa Fe Railway Company 
Union Pacific Railway Company 
Canadian Pacific/Soo Line Railway Company 
CSX Transportation, Inc. 

National Passenger Railway Corporation (AMTRAK) 

Norfolk Southern Railway Company 
Kansas City Southern Railroad Company 
Illinois Central Railroad Company 
Toledo, Peoria and Western Railway 

Every railroad testifying here today and others represented by the AAR has proven that they do 
not want states to prevent them from abusing their injured employees to allow carriers to under- 
report injury/accident statistics. They don’t want Congress to prevent them from abusing their 
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own injured employees for such purposes. Under the current system they can abuse their injured 
employees with impunity and they like that very much. 

If these railroads and others would simply stop harassing, intimidating, threatening and/or 
disciplining their own injured employees and/or preventing them from access to medical 
treatment they would have nothing to fear from the Minnesota Statute, the Illinois statute nor 
section 606 of the House Bill. 

In the Minnesota U.S. District Court case, rail carriers and the Attorney General of Minnesota 
presented what the court deemed to be “duehng evidence regarding whether the ICP Regulation 
effectively prevents harassment and intimidation calculated to interfere with the medical care of 
injured employees and whether the FRA properly enforces the ICP Regulation” Page 14 Court 
Opinion. Affidavits from the litigation are attached hereto as Exhibit 2. 

The court recognized that “the determination whether state law is preempted by Federal Law 
does not concern an examination of the compliance with or adequacy of the Federal Regulation” 
“Neither the United States Supreme Court nor the Eighth Circuit Court of Appeals requires a 
railroad to prove FRA compliance before allowing state law preemption.” Both courts deem 
coverage rather than compliance to be preemption’s touchstone. In laymen’s terms, if the ERA 
and carrier ICP programs TALK A GOOD GAME but actually FAIL TO PROTECT injured rail 
employees from harassment, intimidation, threats and discipline, that’s sufficient to prevent any 
state from doing so. In laymen’s terms again, it’ll take an “Act of Congress” to stop the abuse of 
injured railroad employees by their employers. 


INTERNAL CAUSES OF RAIL CARRIER HARASSMENT AND INTIMIDATION 

Management Compensation Programs tied to injnry Statistics/Performance: 

Upper management may claim that they have no knowledge of any policies or procedures that 
encourage under reporting of accidents or injuries and/or encourage harassment and intimidation 
of injured railroad workers. The root cause that makes middle management and first line 
supervisors consider under reporting and harassment/intimidation of injured employees is the 
compensation system for such company officers. Middle managers and first line supervisors 
know that part of their total compensation with the railroad depends on whether or not goals are 
met for injury reduction statistics. (Ex. 3, testimony of carrier officials on compensation) It does 
not matter whether or not an official does his/her best in injury preventions; if statistics do not 
meet company reduction goals. Monetary rewards/penalties cause a true conflict of interest for 
middle management persotmel wishing on one hand to earn as much money as possible and yet 
wishing to please upper management by achieving a lower accident reporting rate. Injured 
employees can be coerced through the carrier’s discipline process into not filing ERA reportable 
accidents due to direct or indirect threats of selective enforcement of carrier disciplinary rules 
and procedures. The only missing piece to the puzzle is how the harassment or intimidation is 
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actually accomplished. That is done through various programs that each railroad has that allow 
for selective enforcement of various penalties including ultimately dismissal of employees. A 
number of years ago I personally advised FRA Director, Jolene Molitorous of the problem with 
compensation of middle and lower railroad management being tied to accident statistics. FRA 
refused and/or was unable to investigate this problem. 

EXTERNAL CAUSES OF THE PROBLEM 

FRA will claim that its system of fines is a deterrent to carrier misdeeds. A dirty little secret that 
few people know is that FRA fines of rail carriers are often bundled together and settled for 
pennies on the dollar. Billion dollar corporations do not fear thousand dollar fines that get 
negotiated down to hundred dollar fines. FRA claims it will investigate cases where medical 
treatment is denied, but FRA attorneys have personally told me they will not or cannot 
investigate other types of harassment such as carrier discipline of injured employees as a 
harassment tool. Our office recently asked the FRA for a copy of a Class 1 carrier’s Internal 
Control Policy. The FRA responded that it did not have a copy of the policy. How can FRA ’ 
know that the ICP’s of various carriers are effective or not if they don’t even have a copy of such 
policy, much less investigate compliance of any such policy. 

I am aware that time is precious in these hearings and that I must end my prepared remarks. I am 
prepared to offer examples of specific cases involving a number of rail carriers present today and 
some not present today to illustrate the scope and breadth of the problem. 


PROPOSED ACTION 

The House Bill contains a section that would make it clear to states, rail carriers, the FRA, and 
injured railroad employees that this Congress will not tolerate rail carrier harassment and 
intimidation of injured railroad workers. Unfortunately, the Senate version of the bill does not 
contain similar language. It is incomprehensible to believe that any Senator or Member of the 
House of any political party would be in favor of allowing rail carriers to harass or intimidate 
injured rail workers. However, unless the House and Senate Bill are reconciled to include 
language of the House Bill the intent of Congress will be interpreted by courts around the country 
to allow rail carrier harassment and intimidation of injured railroad workers. 

Thank you for your time and for allowing me to be here today. 

William G. Jungbauer 

ADDITIONAL DOCUMENTS AND SPECIFIC EXAMPLES OF HARASSMENT 


1. Justin Cloud, CSX employee. Transcript between Mr. Cloud and CSX Terminal 
Superintendent (Ex. 4). 
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2. Lucas Litowitz, fired BNSF employee. Order firom Federal District Court, 
Western District ofWashington granting Protective Order. (Ex. 5). Plaintiff 
Litowitz Motion in Support of Protective Order [Ex. 6]. Defendant BNSF’s 
Memorandum Opposing Protective Order. [Ex. 7]. 

3. Letter firom Mr. John McArthur, Vice General Chariman of the Brotherhood of 
Railroad Signalmen dated September 1 0, 2007 summarizing three examples of 
harassment in the cases of Mr Vasquez, Union Pacific, Mr. Chavez, Union 
Pacific, and Mr. Lacsina, Amtrak. Supporting documentation for each case of 
harassment is attached. [Ex. 8]. 

4. Letter ifom Kevin T. Christians, Local Chairman BLET Division 6 dated October 
14, 2007. [Ex. 9]. 

5. BNSF Risk Assessment Program. [Ex. 10], 

6. Union Pacific UPGRADE Policy. [Ex. 1 1], 

7. Tanner v. Union Pacific. Mr. Taimer is a fired Union Pacific Employee. 

Attached is the deposition of Cameron Scott. [Ex. 12]. 
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WTT.T.TAM G. .TUNGBAIHR 


Yaeger, Jungbauer, & Barczak 
745 Kasota Avenue 
Minneapolis, Minnesota 554 1 4 
(612) 333*^371 
(612) 333-3619 
1-800-435-7888 

♦ Juris Doctor Degree, University of Minnesota Law School 1978 

♦ President of Law Firm of Yaeger, Jungbauer, & Barczak 

♦ Senior Trial Attorney, practicing with firm that has been in existence since 1 929 
practicing in the field of railroad litigation, personal injury and wrongful death litigation 

♦ The law firm has handled cases in 48 out of 50 states across the country 

♦ Board Certified Civil Trial Specialist by National Board of Trial Advocacy 

♦ Past National Chairman and Board Member of Academy of Rail Labor Attorneys 

♦ Past National Chairman of Association of Trial Lawyers of America; Railroad Law 
Section, now known as AAJ, American Association of Justice. 

♦ Listed in Best Lawyers of America : Railroad Law Section 

♦ Lectured at the Western Economic Association International on “Calculation of Wrongful 
Death Damages” 

♦ Co-author of Train Accident Reconstruction and FELA and Railroad Litigation : 

Volume I, Volume H, Volume HI, and Volume IV. 

♦ Contributing author to Assessing Family Loss in Wrongful Death Litigation : 

The Special Roles of Lost Services and Personal Consumption by Thomas Ireland and 
Thomas Depperschmidt 

♦ Brotherhood of Locomotive Engineers and Trainmen (BLET) Designated Legal Counsel 

♦ Past National Chairman of Brotherhood of Locomotive Engineers and Trainman (BLET) 
Designated Legal Counsel 


EXHIBIT 

\ 
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♦ Bar Admissions: 

Supreme Court, State of Minnesota, September 29, 1978 

U.S. District Court, District of Minnesota, October 1 1, 1978 

U.S. District Court, Eastern District of Wisconsin, August 30, 1979 

U.S. Court of Appeals, Eighth Circuit, March 26, 1980 

U.S. Supreme Court, November 30, 1981 

U.S, Court of Appeals, Ninth Circuit, June 30, 1986 

Supreme Coiul, State of Wisconsin, April 24, 1989 

U.S. District Court, Central District of Illinois, March 20, 1990 

U.S. District Court, District of Montana, February 21, 1992 

Supreme Court, State of Montana, May 13, 1993 

U.S. District Court, District of Colorado, November 9, 1993 

Supreme Court, State of Colorado, December 29, 1993 

U.S. District Court, Northern District of Illinois, July 26, 1994 

U.S. District Court, Southern District of Illinois, August 20, 1999 

U.S. District Court, Southern District of Texas, October 4, 1999 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 


BNSF Railway Company; Duluth Missabe Civil File No. 06-1013 MJD/SRN 

and Iron Range Railway Company; 

National Railroad Passenger Corporation, 
d/b/a/ Amtrak; Soo Line Railroad 
Company, d/b/a/ Canadian Pacific 
Railway; Ottw Tail Valley Railroad 

Company, Inc.; and Union Pacific AFFIDAVIT OF 

Raiboad Company, DENNIS DEAN 

Plaintiffs, 


vs. 

Lori Swanson, in her official capacity as 
Attorney General of the State of 
Minnesota, 


Defendant 


EXHierr 

Z 
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AFFIDAVIT OF DENNIS DEAN 

State of Minnesota ) 

) 

County of Dakota ) 

Dennis Dean being first duly sworn on oath, states as follows: 

1. Your affiant’s name is Dennis Dean. I reside at 25415 1 40"’ Street, Spirit 
Lake, lA 51360. I am 58 years old. I have been married to my wife, Anita, 
for 35 years. 

2. I was hired by the Union Pacific Railroad on September 18, 2006. 

3. Prior to going to work for the Union Pacific Railroad 1 served in the United 
States Navy and have previously worked as a cook, a sheet metal worker, 
a truck driver, and have worked various factory jobs including dye-cast 
metals, hydraulics, and inventory control. I have also worked for a 
hospital and for a cleaning business. 

4. My wife and 1 were thrilled when I received the job offer from the Union 
Pacific because it would provide a good income and heaith insurance 
benefits for both of us. i looked at this job as being my best and final job 
before retirement, which I vras planning on taking when I reached the age 
of 66. 

5. I feel I was an exemplary employee for the Union Pacific. I passed all of 
my tests, was getting along well with my co-workers and supervisors and 
was enjoying the work. 

6. On December 19, 2006, 1 was injured. On that date, we were working a 
train that originates out of Worthington and svritches a number of elevators 
south of Worthington. I started my shift at 1630 on December 18, 2006, 
and completed my shift at 0430 on December 1 9, 2006. I had to stop at 
that point because I was ‘dead on the law”, meaning the law does not 
pennit me to work any longer than 12 hours per shift. At that point, I 
stayed in the locomotive by a siding and waited for a cab to pick us up. 
About one hour later an Armadillo cab arrived. As I got off the train, i 
crossed over the main-line tracks and started to descend a slope moving 
towards the Armadillo cab. This slope was about 10 to 12 feet in length 
and was very steep. As I was about 2 feet from the bottom of the ditch the 
ballast rocks rolled out from underneath me despite my best efforts to walk 
at an angle. I was carrying my grip and a lantern. I was attempting to 
shine the lantern ahead of me, as the lighting in the area was not very 
good. 1 fell down on my right hand and jammed my right hand, wrist, and 
arm. I felt immediate pain In my right hand and wrist. 
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7. I was fold that the rules of Union Pacific Railroad were that, If an injury 
occurs. I must file a request with the MOP (Manager of Operating 
Practices) before I can seek medical attention. I attempt^ to reach the 
MOP, but he was unavailable, and accordingly I contacted another 
supervisor, the MTO (Manager of Train Operatfons) at approximately 0645 
hours. I informed the MTO that I had been injured that day while at work. 
The MTO told me to wait at the terminal and that I must wait for him before 
I could get medical attention. The MTO anived at the terminal at 0800 
hours. 

8. George ZeWes (MTO), Eric Schundeman (MOP) and Dan Schedeman (a 
Mankato Roadmaster) all converged on me at about 0800 hours at the 
terminal. (The spelling of the supervisors' names is a guess.) I believe 
the three supervisors am'ved specifically for the purpose of interrogating 
me. They made it dear that i had to complete the interrogation before I 
could get medical attention. They interrogated me for about 40 minutes. 
Eric then brought me to the Worthington hospital while the other two 
supervisors said they would go to. the injury site. 

9. I received an x-ray that revealed a broken ulna and was told by the 
physician that I had a bad break and that he was going to consult with a 
surgeon. The surgeon agreed that the break was bad but that surgery 
was not necessary. I was placed in a splint and was discharged at 1 1 10 
hours. Eric was with me the whole time. 

10. At this point, I had been at work for 19 hours, had a broken arm, and was 
in a lot of pain. I very much wanted to go home to my femily. Instead, 

Eric said we should go back to the depot to fill out reports and undergo 
more Intenogation. I was in the prob^nary period of my employment 
and was hardly in a posit'on to disagree. 

11. Eric and I returned to the depot in Worthington at 1 1 20 hours. I filled out 
a personal injury report form and then was questioned by five managers 
for yet another two hours from 1130 hours to 1330 hours. During this 
Interrogation, I was required to take a toxicology test and a urinalysis test, 
which I believe were undertaken at approximately 1200 hours. While I 
was being questioned, my supervisors indicated that they did not believe 
my statement as to how 1 was hurt and asked whether there was an 
altercation or a fight between ms and another crew member. Other than 
having a broken arm, they had no reason to believe that a fight or an 
altercation had occurred or that I was othenvise being untruthful as to how 
I was injured. 

12. 1 finally departed for home at approximately 1330 hours. 



282 


Case 0:06-cv-01013-MJD-SRN Document 45 Filed 02/01/2007 Page 4 of 4 

1 3. Following my injury I performed light-duty work in Mankato, approxirrtately 
100 miies from my house. I drove almost four hours a day to light-duty 
and back with a broken arm. 

14. On the final day of my probationary period, in fact 1.5 hours before my 
probationary status was set to expire, I was at my iight-duty work station 
and was approached by management and told that I was terminated. I 
was not given a reason for my termination. 


1 5. 1 am now unemployed. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 


BNSF Railway Conq)any; Duluth Missabe Civil File No. 06-1013 MJD/SRN 

aix) Iron Range Railway Company, 

National Railroad Passengea' Coipoiation, 
dh/a/ Amtiak; Soo Line Railroad Company, 
d^/a/ Canadian Pacific Railway 

Otter Tail Valley Railroad Company, Inc.; AFFIDAVIT OF 

and Union Pacific Railroad Company, RITA M. DEISMOND 

Plaintiff, 


Lori Swanson, in her official cqjacity as 
Attorney General of the State of Miimesota, 

Defendant 


STATE OF MINNESOTA ) 

) ss. 

COUNTY OF RAMSEY ) 

RITA M. DESMOND, being duly sworn deposes and says: 

1. I am a legal assistant with the Minnesota Attorney General’s Office. 

2. In connection with the above-captioned matter, I listened to and made duplicate 
copies of the official tapes of Senate and House proceedings listed below, as maintained by the 
Le^slative Reference Libraiy at the State Office Building in St. Paul, Minnesota. 

3. Attached as Exhibit A is a transrnipt of a portion of the testimony before the 
House Public Safety Policy and Finance Committee Heating on H.F. 1703, March 22, 2005. 

4. Attached as Exhibit B is a transcript of a portion of the testimony before the 
Senate Crime Prevention and Public Safety Committee Hearing on S.F. 1606, Match 22. 2005. 
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5. Attained as Exhibit C is a transcript of a portion of the testimony before the 
Senate Crime Prevention and Public Safety Committee Heating on S.F. 1606, March 22, 2005. 

6. Attained as Exhibit D is a transcript of a portion of die testimony before the 
House Public Safety Policy and Finance Committee Heating on H.F. 1703, March 22, 2005. 



Subscribed and sworn to before me on 



Aa:«1739]S2-vl 
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EXHIBIT A 

From the House Public Safety Policy and Finance Committee, Hearing cm H.F. 1703, 

March 22, 2005. 

Phillip Qually; 

“Fiist I’d like to say that die nature of diis problem is di£Gcult The railroads in 
this union have a productive working rdadonship in this State. There’s many 
things that we work together on. But the nature of delaying and denying and 
intafeiing railroad woikeis’ medical treatment is such that, well we’ve protested 
this, the injured people themselves have protested this, at the time of injury and 
the time of delay. We simply have to bring it to the State’s attention. We believe 
it’s within the State’s interest to act to protect injured woikers. 

**• 

The fitst case was hrou^t to my attention October 11, 2003 in Shakopee, 
Minnesota. The gend^en cannot be here today because he’s at work. He bad a 
tom ligament at 2:30 in the morning. He called the manager immediately by 
telephone. The manager did not address nor call 91 1 emergency or make any 
arrangements for him to be taken to the hospital. The manager arrived at 3:15. 

Excuse me. He called the manager back at 3:15 and diey were still not there. The 
manager arrived and then took the worl^ to the hospital at 4:15 until and we had 
a one hour and 45 minute delay on the fixMit end from the time that the first call 
for emergency went in and when the carrier responded to it At the hospital, the 
worker was given two levels of pain killers and told to ice the foot, keep it up, 
ke^ it compacted in a cast. Instead, the woiker was taken back to the yard office 
and held for another hour and a half with a clrdm agent and three other train 
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mastas circling and asking hiin questions. Again, the worker was not allowed to 
go home until iq)pioxiniately 8:00 ajn. And this is six hours, pardem me, 5-1/2 
hours after the time of injury. 

It’s very unfbrtimate. Basically a worker broke an aiikle on a train at 4:50 in the 
morning. The crew sought to get an ambulance and essentially a decision was 
made somewhere in dre line that an ambulance was not called. We hove records it 
was not called and finally a carrier manager took the injured worka then to the 
hospital. 

At the hospital the injured worker was diagnosed with a broken ankle and dien 
told to go directly to your own orthopedist This cannot be set, you have to have 
this reset. Instead, the train master took her in the opposite directioa fiom her 
home back to the injury site and photographed the area, then took her to her 
home.” 

AO:»l»6T78-vl 
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EXHIBIT B 

From the Senate Crime Prevention and Public Safety Committee Hearing on S.F. 1606, 
March 22, 2005. 

Senator Mee Moua; 

“This bill relates to railroads’ crimes and addresses a distuilnng pattern of conduct 
by railroad management posonnel. Since the year 2003 and as recoitly as 
Fdniiaiy 2005, the caniera have introtionally denied, delayed and interfered with 
first-aid medical treatment of injured railroad workers. And if passed into law, 

S.F. 1 606 will make this conduct unlawful ...” 

Aa:i|ll73121J-vl 



288 


Case0;66-cv-01013-MJD-SRN Document 48 Filed 02/01/2007 Page 6 of 8 

EXHIBIT C 

From the Senate Crime Prevention and Public Safety Committee, Hearing on S.F. 1606, 
March 22, 2005. 

Mi. Clyde Larson; 

‘Thank you Mr. Diaiiman. My name is Clyde Larson. I’m Goiera] Chairman of 
DMNI Railroad in Duluth, the United Transportation Union . . . .” 

* • • 

“[W]e see a trend where men arxl woraea are getting hurt out in the yard. They 
don't have their arms cut off, but fbe/re brought into the yard office. Th^ ask 
f(K medical treatment; they’re held fiom anywhere from 45 minutes to an hour 
and fifteen before the carrier comes and will come with other managers. They 
will lake them to the medical treatmait fadlity, they’ve tried to get in and 
intervene in that treatment Then when the doctors have said “go back and keep 
that leg up, keep it on ice, ke^ it contacted, they’re taking the workers back to 
the yard office and holding them on duty against doctor's orders with a claim 
agent there, trying to get statonents. We have three cases of this specifically. 

And these are ranging from periods of delay to an hour and half, before medical 
treatment and then after hour medical treatment ’’ 


AO.'#l73l22].vl 
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EXHIBIT D 

From the House Public Safety Policy and Finance Committee, Hearing on H.F. 1703, 

March 22, 2005. 

Michael Nelson; 

“I live in Circle Pines, Minnesota. I’ve got 30 years of service on the C&W and 
Union Pacific Railroad. February g, 2004 1 was injured in St Paul and I called 
the manager right about, just before 10:00 p.nt, when 1 injured myself, when I 
was injured, and I asked fiDr help and I asked him if they could take me to the 
hospital right away, because I was in a lot of pain. I had apparently tom my 
achilles tendon and 1 was in quite a bit of pain. And he said that he’d g^ back to 
me. He had to make some phone calls first. Well then he hung (q>. Well, we 
waited and waited. And it’s only about 15 minutes or less fiom where he had to 
come from. And, it had gone about half an hour, 35 minutes and nobody had 
showed up so we called again and he said, “well. I’m on my way now. I’ve still 
got to make some more phone calls. He finally showed up and finally we’re on 
die way to the hospital. I finally got to the hospital probably about, oh, 1 1:20- 
11:25 atni^. 


♦** 

And, I had been examined and everything there and I got back to the yard office. 
They took me back to where my vehicle was about 1 ;30 aun., finally. And there 
was six people fhae waiting for me and my co-worker, they had already sent him 
home. And they wanted me, they were all asking me questions and more 
questions and I had a bard time focusing because they put me on some pain killers 
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and I was on outches and the doctor had told me to go home and immediately put 
roy leg on ice, my foot on ice and keep it elevated the rest of the night and stay off 
of it so I could go in the following day for some more tests. Well, foey were just, 
each of the managers were circling me and asking me all types of questions and I 
said I wanted to go home and then they were wanting me to fill out all foese 
different types of papers and I said well, I’d rather go home. I’m in a lot of pain, I 
don’t know what’s going on here ri^ now. They said I could not leave the 
company property until I had signed these papers. So, he started reading them to 
me and I filled out some and then they finally said I could go home. And this was 
at about a quarter to three, ten minutes to three in the morning.” 


AO.’#n3725»<l 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 


BNSF Railway Company; Duluth Missabe Civil File No. 06-1013 MJD/SRN 

and Iron Range Railway Company; 

National Railroad Passenger Coiporation, 
d/b/a/ Amtrak; Soo Line Railroad 
Conq)any, d/b/a/ Canadian PaciBc 
Railway, Otter Tail Valley Railroad 

Company, Inc.; and Union Pacific AFFIDAVIT OF 

Railroad Company, PHILLIP QUALY 

Plamtifi&, 


vs. 

Lori Swanson, in her official capacity as 
Attorney General of the State of 
Minnesota, 


Defendant. 
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AFFTOAVIT OF PHILLIP QUALY 

STATE OF MINNESOTA ) , 

)ss. 

COUNTY OF RAMSEY ) i 

Phillip Qualy, being first duly sworn upon oath, states as follows; 

1 . I am the State Legislative Director for the United Transportation Union. 

2 . hi my edacity as Legislative Director, I participated in the enactment of the 
Minnesota Injured Railroad Wodcos Medical Tieabnent Act of 2005 (“Act”). 

3. The purpose of the Act was to reduce the incidence of “swarming” which would 
occur when a worker was injured and not permitted to seek medical treatment until an 
interrogation by management had been completed. 

4. I am aware that management at most railroads will earn a bonus based on 
diSereat performance factors. 

5. One of foe performance foctors is foe firequency and severity of injuries that occur 
by the railroad workers under their supervision. 

6. It has become a standard in Minnesota for railroad management to interrogate 
injured workers before getting medical treatment because of the belief that an untreated worker is 
vulnerable and will be induced to answer leading questions in a maimer favorable to the 
interrogator because foey are in pain, they need immediate medical treatment, and they are not 
focused on foe questions being asked. 

7. A term utilized in foe railroad industry to describe a pre-medical and post-medical 
interrogation is “swarming.” “Swarming” can be described as several managers surrounding the 
injured worker, prior to the worker receiving medical treatment, and interrogating him or her 
about the injury until they get favorable answers or until foe worker cannot provide more 
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infonnation. Thereafter, a second “swarm” may occur after the worker gets treatmait, with up to 
five managers conducting the intorogation. The “swarm” will be conducted at a time the injured 
worker is just disdun-ged by medical attendant, is tired, is in pain, perh^s- sedated or heavily 
medicated, and has been told by tile physician to go home and rest. In many cases, the physidan 
will tell the injured woiker to put the legs up, to have bed rest, and to lower their stress level. 
Instead of following the medical instructions, the managers take the worker in for another 
“swarm.” During the “swarm" tite injured worker may be taken to the injury site and told to 
reoiact what happened to cause tite injury. 

8. The purpose in enacting the Act was not to stop intenogadons or to stop the 
ability of a railroad to determine the cause for an accident The purpose is simply to make sure 
that a woiker is able to get prompt medical attmtioa 

9. Through the 200S session there wo-e several amendments that were proposed that 
were part of the debate conceming the issue of “swanning” and the need for prompt medical 
attrition. At no time did representatives of the railroad industry state that prompt medical 
attention would be a problem for them as it relates to injured workers. 

10. Indeed, on May 31, 2005 the lobbyists representing the railroad industry lobbyist 
sent to me a fax, a copy of which is attached as Exhibit A, that states that the railroad industry 
agrees to draft amendment language regarding ciiimnal penalties firr impeding an injured 
railroad worker. The memo is drafted by John Apitz, a lobbyist who represents the railroad 
industry. The memorandum states that the amendmeirt language for the $1,000 penalty is 
“consistent with tire agreement that tite railroads reached with tire UTU.” 

11. Attached as Exhibit 1 to Mr. Apitz's memo, which again is Exhibit A to my 
affidavit, is the draft of the stipulated amendment. Please note that the draft language amends 
Mitm. Stat. § 609.849, a criminal statute, and firmer that it provides for a $1,000 fine. 
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Mimesota Chapter 609 is the oimiiial code for the State of Minnesota. The Act was placed in 
the criminal code because both the railroads and the union agreed that the issue eonceming 
“swarming” finally be addressed as such. 

12. The only change fiom the amendment attached to Apitz's exhibit and the final Act 
was the addition of the word tnisdemeaiu>r. The purpose of adding die word misdemeanor was 
to make it clear that the Act is criminal in nature. 

13. I interviewed Ms. Dya abwit the La Crescent, Minnesota incident which is 

C^ir$} 

referred to in Mr. Catmy’s affidavit. She told me that Mr. Knickel picked her up in the switch 
shed approximetdy 40 minutes after she called for help on her radio. Mr. Knickel dien took 
Ms. Oyer to die hospital in La Crosse, Wisconsin. The emergency room physician told her that 
her ankle was severely fiactured and that they could not set the fiacture in the emergency room. 
They told her to go to an orthopedic surgeon to get die fiacture set that morning. 

14. Rather than taking Ms. Dyer to an orthopedic surgeon, Mr. Knickel took her back 
to the injury ate, which is af^oximately three or four miles West of La Crosse, to interrogate 
hn about the incident 


FURTHER YOUR AFFIAhJT SAYETH NOT. 


Subscribed and sworn to before me on 



this.l^^Yof . 2007. 


NOTARY PUBLIC 
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09/11/05 CEB 5CS1976A^7 

senator «..«« movas * 1976^ in conferanee 


cavd.t3:e«f as follows _ 

Oa TKS 

Page t0| after line s« i&aertt 

*5ec, e5« £av 9 3005« cihapter 136« artlcla 17, section So, 
Is tEBsndsO to read: 

8CC. 50. [609,849] tSUXBOlD mi OB S T Kuei 'S TBEISKSIT OF 

AH nUTJKKD 1RU0CEIU1 

(a) It stall be imlavfal for a rslDxroad or person caployed 
iqr a railroad Bag li igr en teay^ee tp intesticoally tat ' 

(1) deny, delay, or Intsttere vith asdlcal trsalSBefit or 
first aid treatnant te an a^loyee of a railroad vho has bean 
Injur^ during ei^loyaeat; or 

(2) diselpliiie, harass, or Intinidata an esployes to 
discoorage the esploye* free xeeelYiag asdical attention or 
threaten to diaelpline as eiployee «ho has been injured during 
enploynant for regoeeting sedtoal treateant or first aid 
treataient. 

(h) Nothing in tliis ceoticai deny a railroad ooapany 

or railroad ea^loyee Croe mlrinff a reesonatls inquiry of an 
injured eqployee aboot the cixconstanee of an injury in order to 
gather infocaatioB necessary to identify a safety hazax<d. 

(e) It. is not a Tioiatloa under this sckotion for a railroad 
coopsny or railroad enployee to enforce safety regulations. 


(d) & railroad ec a person oonrlcted of a Tiolatios of 
paragraph <a), olsose ( 1 ) or <3}# is-gai lt y ‘O f a -gTess 



than #5r98e7-er-beth $1,900 . 

imneexfn sass.] Ihis section is offeotiYe August 1, 3009, 


ant applies to ccines oonaitted on or after that date.* 

‘ Bamadser the sections in sequeaee and correot tibs internal 
refsretwes 

JUBsnd the title aceordingiy 
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State of Minnesota 

Public Safety Criaunal Omnibus Bill: H.F. 1 Article 17, Section 27. 

H.F.l, Artl7. Sec.37. [609^849] [RAILROAD THAT OBSTRUCTS 
TRiEATMENt OF AN INjmiED WORKER.] 

(a) It shall tw imlavfol for a railroad or person employed by a railroad to 
intentloit^}^ - 

(1) deny, dday, or interfere with medical treatment or.Srst aid treatment to 
an employee of a railroad who has been injured dnr^ employment; or 
' (2) discipline, harass, or Intimidate an employee to disconrage the employee . 
from receiving medical attention or threaten to discipline an employee who 
has been injimed daring employment for requesting medical treatment or - 
first old treatment 

(b) Nothing In. diis section shall deny a railroad company or railroad 
employee friun making a reasonable inquiry of u injured enq>loyee about 
fht eitciimstance of an injury in order to gather information necessary to 
identily a rafefy hazard. 

(c) It is not a violation onder this se^on for a railroad company or raOrond 
employee to enforce safety regnlations. 

(to A r^oad or person convicted of a -rioiation'of paragraph (a), danse (1) 
or (2), may be fused hot more than $1,000, nusdemeanor not subject to incarceration. 
[Effective Date.] This section is eff^ve Angust 1, 2005, and applies to crimes 
committed on or after that date. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

BNSF Railway Con^jany, Duluth Missabe Civil File No. 06- 1 0 1 3 MJD/SRN 

and Iron Range Railway Company 

National Railroad Passenger Corporation, 

d/b/a/ Amtrak; Soo Line Railroad 

Company, d/b/a/ Canadian Pacific 

Railway Otter Tail Valley Railroad 

Company, Inc.; and Union Pacific AFFIDAVIT OF 

Railroad Con^any, HUGH CANNY 

Plaintiffs, 

vs. 

Lori Swanson, in her official capacity as 
Attorney General of the State of 
Miimesota, 


Defendant. 
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AFFIDAVIT OF HUGH CANNY 

STATBOFWBCOHSIN ) 

)ss. 

COUNTY OF COLUMBIA ) 

Hugh Canny, being fiist duly svracD BpOQ oath, statei as fqllows; 

1. ( aD'48 yean of age. I itside at 327 North Krrt Street in Wisconssn 

539S6. I have been employed m (he onroad induaiy for 30 years. I coiraf^ am an engineer. 

X On Feteuaiy 4» 2005* I was aa enpaea: on a train going from SaiiH Paul, 
MiimesDia to Portage, Wiscoflain. Susan Dyer was the oooductor and 1 was ihe en^neer on the 
two-person craw. ITiera were at lew 70 can on the tc^ Ai the dae, the tett^)efatuie was 
around rare degrees. 

• 3. Soowdiae at appraximately 0400 an E^niary 4^ 2005 our train passed a *Vild 
decector” near Red Wing, Kfiimesotn. A *vnd detector" ia a sensor atfacbed to die track which 
deicxrta the **oat of rouncT wheels ofi fieight cars. The *yi]il detector*' ngnaled to our (rain that 
several can were ^OQt of round** The procooH when a ftdgbt car with a '*out of rooncT 
wheel is identificid is to detadi the frei^ cu at the next htight yard, la this case, (he next 
ftoiglU yard was located in La Cteaceot, Minnesota. 

4. We drove the traia to La Crescent, Minnesota and, because we were ninning vg to 
11 hours OB our shift and because we are not permitted to wodc more than a 12 hour sfaiit, 
another crew had been called to leticve vs at the La Orescent freight yard 

5. The La Otescent fceiglit yard U very isolated *Tbere was Ice and snow 
suaounding the eavirtMimeaL (t was in die middle of winter. It was In the daik of night The 
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protocol for iBDioviag a fidghc car mUi a bad wheel il foe the condactor to get off of the 
locomodve and go bac): to the damaged ftdgln car. She then radios tbe engineer to move Qk 
time undl the damaged freight car is near a switch stand. At that point, the oonductor disengages 
the freight can behind the damaged frei^ cat; radios to the engbicet to pull Che forward cats 
focwaid, movei the switch, and then backs the damaged freight car off of the mainUne onto the 
siding. Once tbe damaged fridght car it disengaged, the en^neer is ttdd to move the train 
frnwaxd back onto tbe nunnliiie. The switch ia then s e vetaed by the oondoctor, and the engineer 
then backs the Inin up and hooks the lemaiiiiiig freigftt can logoiher. 

6. The work involved in changing n freight car is extennve. This is done in an 
isolated localion in a veiy tugged estvitonment. 

7. While the conductor was ttjdng to place the damaged freight cats on the sitEng, 
she ndloed to me in tbe locomodvennd told me that she had hail her ankle. She said die woold 
try >0 GompletB flie change of the damaged freight cn. At the dm.-., “ was on the locomotive, 
which was apptoximaiely 70 cats ahead of the oonducior, whicb is appciNtimalely one mile. 

h. I thea received a call from the conductor who stated that she coold not camplete 

the task and that she was Injuied. She iniBeaied that she was on the ground. 

9. ■ I then calied tbe dispatcher by both ndio and cell phone. The dispatcher leoeived 
my can and I told him that the conductor was injuied. oouM not walk, and abe needed medical 
aiteotkm. 

10. The dspalchar then called me back and aikrd for a d e sc ri ption of how an 
ambuhoce codd get to die locadon when tbe conductor was located. 1 told the ■Uyv.-hf to 
contact the tail yeid switch crew in La Qosic^ WasconsiB who would probably know the 
tfieclioas lo get to the savitch shed located in Ln descent, Minnecosa. The pmpoae of his 
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cdcphooe call was to get diiectiow for tho aB^Uoco. He made fiiat clear to the La Crosse 
swhehesew. The ndiodupMch was heaixlhy me in my locomotive. 

IL About 10 ifBnutfa later, the cfispatcher called me and told, me that the mad 
tnanag^p Jecry Khickel, was goiog to pick op the conducftv. 

12. Appraacimately 30 miootea laer. a r^lacement crew from Saint Faul. which had 
headed lo Ctescecit m rdieve us because we wcie nearing the end of our ahllu am ved on the 
scene. Terry Burns, the replacement conductor, said that they Iromedively wait to the shed and 
found the conductor. Ms. Dyer, huddled in the abed and appealed to be gohig into riiock. 

13. Mr. Bums advised ao ^ai, approxlinsifily IS Ddimtes after (bey sziived. 

Mr. Kitfckel aid ved on the aooie and picked up Mi. Dyer. 

14. Upon infonnatiaa and betief cbe ambulance located la La Crescent could have 
arrived oa the scene within five minutea. By not ordering an ambiance, Ma Dyer sat to a zeso 
d^ree svdtch shod for approximate^ 40 minutea. 

FURTHER YQUR AFFIANT SAYBTH NOT. 



Subscribed and sworn 10 before me OB 



Att>ir40Wa. i i| ' 
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ORIGINAL 


IN THE DISTRICT COURT OF THE THIRTEENTH JUDICIAL DISTRICT 
OF THE STATE OF MONTANTA 
IN AND FOR THE COUNTY OF YELLOWSTONE 


CHARLES R. EHLENFELDT, 
Piaintifl^ 

vs. Case No. DV 05-0322 

BNSF RAILWAY COMPANY, 
a Delaware corporation, 

Defendant. 



DEPOSITION OF JEI^FREY WHIT ACRE 
Taken on behalf of the Plaintiff 
March 14, 2007 


BE IT REMEMBERED THAT, pursuant to the Washington Rules of Civil 
Procedure, the deposition of JEFFREY WHITACRE was taken before KATHERINE S. 
VANGRINSVEN, a Certified Shorthand Reporter, #3085, on March 14, 2007, commencing 
at the hour of 1:17 p.m., the proceedings being reported at 3810 East Boone, Spokane, 
WasWngton. 
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Northern Santa Fe, their bonuses can be affected or their 
total compensation, by the number -- by the safety record 
and number of personal injuries that are filed in their 
territory, correct? 

A That's a possibility, yes. 

Q Doesn't that create a huge conflict of interest 
for someone who's deciding what penalty to give to an 
individual on a soup can incident if he already knows that, 
"Hey, this guy's got a personal injury for the, for the 
switch. That's going to hurt my bonus. And now we've got 
the soup can thing . That ' s going to hurt my bonus . So 
let's fire him to make an example out of him for everybody 
else." Isn't there a conflict of interest like that? 

A I don't believe I've ever viewed it that way. 

Q Well, let's look at it that way right now, and 
tell .the jury whether or not you think there is a potential 
for conflict of interest if the person whose bonus is at 
risk, that's the managing person that's going to fire or 
not fire somebody, if he can use discretion of whether to 
fire or not fire somebody and his own personal bonus is 
affected by what happens long-term. Isn't that a conflict 
of interest? 

MR. SIMPSON; Objection, argumentative. 

THE WITNESS: I’m not sure because the safety 
aspect is only a fraction of the bonus potential. 
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BY MR. JUNGBAUER: 

2 Q But if it affects a hundred dollars, much less 

3 thousands of dollars, wouldn't an official want to make an 

4 example of somebody like Mr. Ehlenfeldt so other people 

5 don't turn in accident reports? Isn't there a conflict of 

6 interest there? 

7 MR. SIMPSON: Same objection. 

8 BY MR. JUNGBAUER: 

9 Q There's at least the potential for conflict of 

10 interest, isn't there? 

11 A Possibly could be. 

12 Q Okay. And that's what I'm -- 

13 MR. JUNGBAUER: Go ahead. 

14 THE WITNESS: Thank you. 

15 BY MR. JUNGBAUER: 

16 Q Now, you worked as a, as a conductor trainman 

17 also? 

18 A Yes, sir. 

19 Q As we look at this Exhibit No. 4 [sic] , can you 

20 tell me what types of switches there are specific 

21 instructions on how to throw switches? 

22 A You're asking for the different types? 

23 Q Yes. 

24 A How many different types? 

25 Q Yes. And I think if you go through there and 
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ORIGINAL 


IN THE DISTRICT COURT OF THE THIRTEENTH JUDICIAL DISTRICT 
OF THE STATE OF MONTANTA 
IN AND FOR THE COUNTY OF YELLOWSTONE 


CHARLES R. EHLENFELDT. 
Plaintilf, 

vs. Case No. DV 05-0322 

BNSF RAILWAY COMPANY, 
a Delaware corporation. 

Defendant. 



DEPOSITION OF THOMAS CLARK SIMMONS 
Taken on behalf of the Plaintiff 
March 14, 2007 


BE IT REMEMBERED THAT, pursuant to the Washington Rules of Civil 
Procedure, the deposition of THOMAS CLARK SIMMONS was taken before KATHERINE 
S. VANGRINSVEN, a Certified Shorthand Reporter, #3085, on March 14. 2007, 
commencing at the hour of 10:10 a.m., the proceedings being reported at 3810 East Boone, 
Spokane, Washington. 
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A On many -- in, in many cases, if the manager 
knows what he's doing, he can, he can contact the data 
inputters, the people that input the data -- the data 
inputters, that's great grammar there -- but he can contact 
them and say, "Hey, I think that this situation, the guy 
shouldn't be assessed points." 

Q So the manager kind of has a little input into 
whether points are assessed or not? 

A If he's familiar with the process, yes. 

Q Okay. Isn't it true that managers have bonus 
systems where if accidents occur on their territory, it can 
affect the overall compensation for that territory? 

MR. SIMPSON: Objection, lack 'of foundation. 

THE WITNESS: Accidents or injuries? 

BY MR. JUNGBAUER: 

Q Accidents or injuries, you tell me. 

A We are rated, we are rated on safety, yes, sir. 

Q I know. But let's say that an engine comes from 
a different territory and it malfunctions in your 
territory, so you have a malfunctioning engine that causes 
an accident in your territory. You get assessed for it, 
don't you? 

A If there's an injury involved with it and I get 
the man hours for the employee, that, that could be the 
case, yes, sir. 
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Q And that's totally unfair, isn't it, that 
somebody else doesn't do the proper maintenance on an 
engine in a different territory, and you as a manager, just 
because the accident occurs in your territory, get 
assessed, right? 

A That's unfair? 

Q Don't you think that's unfair? 

A No, sir. I think that's a system, a process we 
have in place, and that's what we have to live with. I, 

I -- 

Q Don't you also think that it's a, that it puts 
pressure on middle management people to try to say to 
employees, "Don't report injuries because, otherwise, it 
gets on my" -- "my family doesn't eat"? 

A I -- I, personally, I can't speak for the rest of 
BNSF Railway, but it is what it is. If the injury happens 
on my territory, it's my injury, and I'm willing to accept 
that . 

Q But it can affect your compensation? 

A In the long run, yes, sir, it can. It can affect 
my, it can, it can affect my compensation, that is 
correct . 

Q Right. And other managers' compensation also? 

A That is correct. 

Q So why would a manager ever want to give a break 
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The following pages contains a transcript 
of one (1) recorded message and six (6) recorded telephone 
Conversations been Justin Cloud, Conductor, and Dewayne 
Barton, (Former) Terminal superintendent, and Max Cox, 
Engineer/ Conductor Mentor, all being employed by CSX 
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Phone Message : 

DEWATfNE: Hey, this is Dewayne, I think we had a 

misunderstanding this morning. When I was talking 
to you, the speech I have to give to anyone that 
gets hurt. If I didn't, you know, that's why I 
aaid I ' d come over there and take you no the 
doctor. It didn't have anything to do with you. 
It's a speech that everybody that gets hurt gets 
that speech, buddy, so it didn' t have nothing to 
do with you personally. That's why I said I'll be 
down there in five minutes if you needed me to 
because Max called me after I called him and said 
you wanted to see how you could do, you know, I'm 
willing to work with you. I'll do anything to 
keep you out of trouble. That's what I want you 
to know but I wanted you to be well, too, so I 
hope everything turns out alright and you know. 
I'll give you until Sunday, four or five days, so 
you can get rested up there. You can give me a 
call 304-1400. Thank you, buddy. 

w * ic it it 


Phone Con versaclon #1 

dewayne : . . . and we'll go from there. See what I’m saying? 
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JOSTIN; 
DEMAYNE ! 


JUSTIN: 

DEWAYNE ! 

JUSTIN: 

DEWAYNE: 

JUSTIN: 

DEWAYNE; 


About the accident report or... 

Yeah, I'd like you jnat to show up for work and 
when you're out here, we'll say something flew up 
and hit you in the head, and fill out the 
paperwork and we'll just take you to the doctor 
and they'll tell you the same thing, you know, 
fill out the paperwork. 

Alright. He's supposed to call me back in the 
morning or something about that test and have me 
come in . 

Okay. But I mean, I'm sure it, it was 
precautionary if it was just a mild Concussion. 
Did they tell you class l? 

Class 2. I don’t know what that means but... 

Do what? 

I'm not really sure what a class 2 concussion 
means. That's just what he said. 

Yeah, I think that, 1 think that means a mild 
concussion. But hopefully everything is going to 
be alright- I'm sure you got hit pretty hard. 
Hopefully we'll get through this and all, like I 
said, we'll help you through whatever you need. I 
told Max if it costa anymore than what your 
insurance paid, we'll get you a day here or there 
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JUSTIN: 

DEWAYNE: 

JUSTIN: 


DEMAYNB: 

JUSTIN: . 
DEWAYNE : 

JUSTIN: 
DEWAYNE : 

JUSTIN: 
DEWAYNE ; 


to make up the difference on it, so. 

Alright . 

You don't have to worry about chat. 

He said they was going to try to run some more 
tests or something. He said I may have done, 
pulled something in my neck. I told him it was 
stiff, it wasn't hurting really that bad. He just 
wanted to run a bunch of stuff, make sure I didn't 
mess anything up. My doctor is real precautious 
like that. 

Ah, you're young. I'm sure, as good a shape as 
you're In, it didn’t, but that's good that he's 
taking precaution. 

Yeah. 

Big and strong as you are, 1 doubt, you know, I 
think you'll be alright. I hope you'll be. 

You and me both. 

But like I aaid, we'll get you through it, so. 
Alright? 

Alrighty, I appreciate it. 

Alright, if you need anything, just, you've got my 
number there, just call me but just get some rest 
there and like I said, if it takes, you know, 
being off six or seven days, we'll help you out 
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JUSTIN : 
DEWAYNE : 
JUSTIN ; 
DEWAYNE ; 

Phone Co 
DEWAYNE i 
JUSTIN: 

DEWAYNE: 

JUSTIN! 

DEWAYNE: 

JUSTIN: 


DEWAYNE : 

JUSTIN: 


there . 

Alright . 

Alright, buddy. 

I'll talk Co you later. 
Alright . See you . 

•it -ii 'k ie 


^ersation #2: 

Well, did you hear anything yet? 

No, they aaid it's going to be. in the morning 
before I get my test results back. 

In the morning? ... 1 had one Of those one time 
and it just, it took them, they didn't tell me 
after it got finished. 

Yeah. 

How you feel? 

Pretty shitty right now. He said I might feel 
this way for a few daya. They said if the CAT, or 
the CAT scan come up negative. I'll probably feel 
this way for a few daya and then hopefully it will 
all go away. 

Yeah. Okay, alright. Huh, huh, huh. How in the 
world did you get hit anyway, do you know? 

I have no idea. I didn't even see it hit me. 
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DEWAYNE: 

JUSTIN: 

DEWAYNE : 


JUSTIN; 

DEWAYNE: 

JUSTIN; 


DEWAYNE; 


JUSTIN: 
DEWAYNE: 
JUSTIN: 
DEWAYNE : 

JUSTIN: 
DEWAYNE : 


That’s a good tiling it hit you in the head. I 
mean, rather than an eye or aomsthing like that. 
Everybody says that my head has always been pretty 
hard. 

Well, I mean, I didn't want to say that but you 
know, if you're like your brother, it'd be a whole 
lot better to hit you in the head than it would be 
(laughs) 

Yeah. 

Is your head hurting right now? 

Yeah, I got a terrible headache. They Just told 
me to take some Ibuprofen and stuff, nothing to 
make me drowsy. 

Yeah. Well, well, well. Alright then, you know, 
1 hope everything, hope it all works out. Now, 
you, you're off, so... 

What'd you say? 

I just, can you heau: me? 

Yeah, I can hear you now. 

I said, we've got you marked off and everything so 
just let me know whatever you need. 

Yeah, tomorrow is my off day I think. 

Yeah, well, I've still got you, I guess what 
they'll do is just keep you marked off till, you 
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know, Sunday or Monday, whatever. 

JUSTIN; Alright. I'll call you tomorrow after I get back 
from my test results, 

DEWAYNE: Yeah. Okay, alrighty, I hope everything is okay. 
I had one of those one time. 

JUSTIN; It’s kind of weird, ain't it? 

dewaYNE: Well, I, it happened at a ballgame. That was on a 
Thursday night but then when i woke up, it Was 
Saturday night, so I'd been, out, I'd been out a 
long time. 

JUSTIN: Yeah. 

DEWAYNE: And it may have, it was a awful weird feeling. 


End of Conversation 


* * * w 


Phone Conversation #3: 


JUSTIN : 

Hey, this is Justin. 


DEWAYNE: 

This is Dewayne. I was calling to see if 

you. If 


you went back to the doctor today? 


JUSTIN: 

Yeah, 


DEWAYNE: 

What did that MRI show? 


JUSTIN: 

He said the MRI pretty much was negative - 

He said 


he's going to send me to a optometrist. 

that my 


eyesight should be better by now. He took 

a X-ray 
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DEWAYNEs 


JUSTIN! 


DBWaYNE: 


JUSTIN; 


Qf Tny neck because I've got some stiffness back 
there, just check and make sure everything is 
alright. He hadn't got back to me on that yet. 
Okay. So that cat scan was negative then. Well, 
what do you want to do? Do you want to come in, 
turn this thing in and go from there on Friday, or 
do you want to give it a shot here for about a 
week? 

Well, he pretty much told me I was going to be off 
a while, going back and forth to the doctor, and 
getting tested and make sure everything goes away, 
so I guess that's the only thing I can do is turn 
it in. 

Well, I mean, if that's the way you want to go, 
then just come on. I mean, I can get you while 
you’re going back and forth to the doctor, until, 
you know, a week, till next, you not come back 
until next Friday or Saturday, or whatever, you 
know, if it's nine days or whatever, seven days. 
If not, I guess, you know, we'll Cum it in and go 
from there, it's up to you. 

Well, the way he talked, he pretty much told me 
that' 3 what 1 needed to do. And that I needed to 
see the optometrist anyway and I don't have any 
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DEWAYNE j 

JUSTIN: 

DEWAYNE: 


JUSTIN: 


DEWAYNE: 

JUSTIN: 


DEWAYNE: 

JUSTIN: 


vision insurance, so I'm going to have to see how 
that ' 3 going to work out . 

Well, are you just going to come in Friday then 
and we're going to turn it in and then go from 
there then? 

Can I do it today or tomorrow or what? 

It'll have to be on... We're going to have.. . What 
you're going to have to do, since you didn't want, 
you went that way with Max, we're just going to 
have to aay it happened Friday. 

Well, I was kind of wondering about that. I was 
talking to Max about it and you know how they said 
they was going to, you said they was going to send 
me a charge letter and whatnot. 

Oh, that goes with everybody, just like I said. 
Oh, I understand that but what happens when they 
do that and if they make a big deal out of it and 
they pull my medical background zind. . . x-rays and 
doctors appointments before the injury is on file? 
I mean that's going to put me up the shit creek. 
Oh, I was going to take you to a different doctor 
and let him look at you and refer you that a way. 
But I mean, even in an investigation, if they pull 
my medical background period, it's going to show 
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DEWAYNE ! 
JUSTIN: 

DEWAYNE: 

JUSTIN: 

DEWAYNE: 

JUSTIN: 


DEWAYNE; 


my CAT scan, ray x-rays and all that and that's 
going to show an injury before it was reported and 
I'm trying to screw them over or something is what 
I'm, you know, I don't know what else,-. 

When did it happen, Tuesday night? 

Yeah. Tuesday morning, one O'clock in the 
morning. 

Okay. 

And I'm just afraid, you know, they're going to 
end up screwing me on it or something. I mean, 
you know what I mean? 

... I should have just, it .... we all probably 
get fired over this. You know what I'm saying? I 
just don't know what to do. 

Well, I'm just trying, you know, to keep them from 
coming back and saying, you know, you're lying and 
you're fired and I wouldn't never have a job 
trying to fake an injury if that's what everybody 
thought . 

It'S the same way by not turning one in, 
everybody's going to get fired, you know what I'm 
saying? I'm just trying to look out for you and 
Max and everybody involved best interest. You 
know what I'm saying? 
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JUSTIN ! 
DBWAYNE i 


JUSTIN: 


DEWAYNE: 


JUSTIN: 

DEWATOE: 


JUSTIN: 

DEWAYNE: 


JUSTIN : 
DEWAYNE; 


Yeah. 

1 don't know anything, well, just go with it, and 
see how you are next Friday and see if everything 
is alright? 

Well, Dennis wants me to call him before I 
actually do anything, so I guess 1 could talk it 
over with him and see what his situation is on it. 
Well, I mean, I don't want any of us to get in 
trouble. I mean. If you, if there's any possible 
way, I mean, we'll make up whatever the 
optotritian costs, you know, whatever, you know 
what I'm saying? 

Yeah. 

But, the way we got to look at this is keep you 
out of trouble, Max, me, everybody, if we can get 
through this, then we'll go on from there and if 
anything else happens, we’ll know better and just 
turn it in right there, you know what I'm saying? 
Yeah, I know what you’re saying. 

And I'll, wa'll maks up anything that you have to 
pay out of your pocket, loss of time or... you 
know what I mean? 

Yeah. 

And you know, I just don't want any of us, we're 
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JUSTIN! 


DEWAYNE ! 

CTUSTIN! 

DEWAYNE ! 

JUSTIN: 

DEWAYNEi 

JUSTIN: 

DEWAYKE: 


all going to get in trouble now, is what I'm 
saying. 

Well, that's the last thing I'm wanting to happen 
but if something ends up being wrong and it's next 
week, you know, and he's like you know you're 
going to be off work for a while, there’s no 
getting out of it, that's just going to be that 
much worse is the only thing I'm thinking. 

But now, I mean, what, what could be wrong, 1 
mean? 

Well, he's wanting me to see the optometrist to 
check the back of my retinas because my vision 
should be cleared by now and it's not and he don't 
understand why it's not. 

I don't think, if anything was wrong, it would 
showed up in. that CAT scan, you know, so. . . 

Well, your CAT scan don't do your vision. It does 
your brain activity. 

Right, that's what I'm saying. I mean... 

It don't have anything to do with my eyes, the CAT 
scan doesn't. 

And the only other thing, if we turn this in, you 
know, you're going to go, the way this 
works..,, and I don't want that to happen to you, 
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you know what I'm saying? 

JUSTIN i Yeah. 

DEWAYNEi I don’t know, buddy. 

JUSTIN: Well, let me talk it over with Dennis. I have my 

eye, my eye doctor appointment tomorrow at three 
o'clock, so let me talk to Dennis, and I'll give 
you a call back. 

DEWAYNE; Okay, buddy, well, just, like I say, keep it 
between us and I'm here to help you and we'll do 
whatever we have to do Co get through it and keep 
everybody a job, okay? 

JUSTIN! Alrighty. 

DEWAYNE: Alright, buddy, i appreciate you. 

JUSTIN: No problem. 

DEWAYNE: Alright, see you. 

End of Conversation 

***** 


JUSTIN: Hello. 


DEWAYNE: Hey, this is Dewayne. 

JUSTIN: Hey, how's it going? 

DEWAYNE: I was calling you back there. 
JUSTIN: Well, I talked to, do what? 
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DEWAYNE I 
JUSTIN! 

DEWAYNE: 

JUSTIN: 

DEWAYNE: 

JUSTIN: 

DEWAYNE; 


Go ahead, 

I talked to Dennis and he said there's no way I 
can do that, it was illegal and I'll get fired, 
okay. What we're going to do is, go ahead, run 
this by him. He said that you had a recording o£ 
me talking to you, is that right? 

Do what now? 

Max said that you had a recording of me talking to 
you, 

I said that I had them other guys listening when I 
Calked to you down there that night - 
Oh, I didn’t say nothing, you know, out of the way 
to you. What we can do, we have two options. We 
can go ahead amd try to fill out now but try to 
get us for lace reporting or I can keep it from 
going through investigation. When you show up 
Friday, I'm going to tell them that somebody threw 
a rock and hit you In Che head, you're going to 
mark off, we'll ... till Saturday, you mark off 
for a doctor's appointment Sunday, go Monday get 
the paperwork, we'll file the paperwork on Friday 
and you get the CJ 24 filled out and we'll go 
right from there and no investigation. We'll say 
somebody threw a rock at work and hit you in the 
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JUSTIN: 

DEWAYNE: 

JUSTIN; 
DEWAYNE ! 


JUSTIN: 

DEWAYNE: 

JUSTIN : 

DEWAYNE: 


head ..... 

Okay, now go over, I don.' t understand what you 
TOean. 

If you come in tomorrow night, . . . Saturday, you 
come over, we fill out the paperwork, somebody 
threw a rock and hit you in the head. Okay? 

Okay. 

That meana we won't have to go to no 
investigation. It's passive. There won't be 

anything done about You will mark, we’ll get 

you safety. . .seminar on Saturday just like we're 
supposed to. Okay. And then you mark off Sunday 
to go to the doctor Monday. You go get that 
paperwork, that CJ 24 filled out, you'll put on 
there, see optometrist, okay? 

Okay. 

After that, we'll go from, if he saya you're able 
to come back to work on Tuesday, whatever, great, 
it's non reportable. If you don't, that's fine 
too. You won't be charged, we'll go from there. 
Okay, what if l can't coma back to work for a 
while after I see the optometrist tomorrow? 

Well, you can go back and see him again and then 
you just go the claim agent and say he can't, he 
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can't see me* It will be reportable but it won't 
be charged is what I 'to telling you. 

JUSTIN: So that's going to keep me from getting a charge 

letter? 

DEWAYNB: That'e right. We're going to say somebody threw 
It. We tried to find them but they ran off. I 
got to get me a . . . if that ' s the way you want to 
go, just let me know. 

JUSTIN I Okay, I'll think about it. 

DEWAYNEs I'll Call you right back and this will keep us all 
out of trouble, okay? 

JUSTIN: Alright . 

DEWAYNEj I'll call you right back. 

JUSTIN: Okay. 

End of Conversation 

if It * *f * 



MAX: Hey, big fellow. 

JUSTIN: How' a it going? 
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MAX: 

JUSTIN: 

MAX: 

JUSTIN: 

MAX; 

JUSTIN: 

MAX: 

JUSTIN: 

MAX: 


Well, I've heard that they's been, I've had 75 
different calls from everybody. What's the final 
verdict? 

Well, the final verdict, I can't really tell you. 
1 got two more doctors appointments for Monday and 
Tuesday. 

Okay, then that's going to, 1 guess that's going 
to go reportable then? 

Yeah, it'll have to be. I got, I'm going to have 
to get glasses and all that stuff and I don't have 
vision insurance yet. 

Well, now, is it because of this or is it because 
of something else, do you know, or did the doctor 
say? 

Okay, say that again, I don't, what? 

I said Is Che reason you're going to have to have 
glasses, not because of this thing, is it? 

Yeah, it's because of this. 

Oh, okay. Well, I didn't know that. They, 
everybody la telling me that can't happen, so 1 
don't know. I thought that's where, I say 
everybody and now, I'm not, I'm a lying to you, 
Dennis cold me that. (Laughs) He ain't a doctor 
Bo I don't know. 
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JUSTIN; 

MAX; 


JUSTIN: 

MAX; 

JUSTIN: 

MAX: 


Yeah, Dennia is a professional doctor. 

Yeah, well, alright, wall, so it, well, wall. 
Well. I was going to say I could get you in for 
Safety tomorrow. That wouldn't make you mark off 
and I may could convince them to call extra crew 
where you wouldn't have to do nothing Monday, 
Tuesday and Wednesday but if It's going to go 
reportable, then it’ll go reportable. You know, I 
can't stop that, but... 

Yeah. 

Well. . . 

I'm supposed to be on bedrest until Monday when I 
go to the doctor. 

Yeah. Alright. Well, okay then 1 guess, well, 
I'll just call, I'll call them up and tell them 
just to, I gueaa if that's what you want now, let 
It go reportable and then we'll just, you know, 
whatever falls, falls, but like 1 say, Che only, 
the best I could do is for you to come in. . , and I 
don't even know if Dewayne, it may be coo far, you 
know, too much out of the way to even call extra 
crews .and stuff like that, but I, I, you know, .. 
convince them to call extra crew just to have you 
just, just to sit around, do nothing or talk to 
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JUSTIN: 

MAX; 

JUSTIN; 

MAX: 

JUSTIN: 

MAX: 


somebody, but if you feel like it's going to go 
reportable with your ayes and everything, then 
it'll, we might as well go ahead and turn the 
paperwork in. 

Yeah, it's going to have to go reportable. I 
mean, they ain't no really way around it. 

Okay. Alright... 

That was Barton, he called me a minute ago, I was 
going to call him back. 

Okay. Alrighty, well, let me know now. You know, 
I'll quit aggravating you and erverything unless, 
just let me know what I can do for you and 
everything . 

Alright, X appreciate it. 

You know, instead of me a calling you and they'll 
be doing a lot of stuff and he'll want you to come 
in and you'll have to come in and put a statement 
together, you know, what happened and, and all of 
that type of stuff, and Chen, of course, what 
he'll do is just as soon as I call him up or if 
you call him, as soon as I call him up, then 
he'll, he'll call the home office or he'll at 
least call the general manager and he'll tell him 
and then from there on, you know, it's, it's just 
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JUSTIN: 

MAX: 


JUSTIN; 

MAX; 

JUSTIN: 

MAX: 

JUSTIN: 

MAX: 


whatever. 

Yeah. 

You know. My suggestion would be, of course, here 
I am attending to your business again, I'd let, 
I'd go through the dad gone claims person, claims 
agent, because that way you can get paid right on. 
You know, you get, you get your, you get money 
right, they'll pay you money right on and all that 
stuff. Of course, that's my suggestion. Man gets 
a lawyer, than he's going to get, they'll quit 
paying you automatically and then they'll, then 
he, the lawyer is going to get thirty percent of 
it, but if that’s what you want to do, I'd do. 
From this point on, I'd do exactly what you felt 
was, was right. Don't you listen to me. Don't 
you listen to nobody else. You do what old, the 
big boy thinks, you know. 

Yeah. 

And then just let the chips fall where they may 
and, and all of that. 

Alright . 

But I, 1 sure hate it, I sura hate it for you. 

I do too. 

Yeah, I really do because they ain't nothing I can 
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do about in, other than just like 1 said, but if 
you, if it’s going to be glasses and all of that, 
then, you know, you, but anyway, r hate it for 
you, son, I really do. 

JUSTIN: Well, 1 appreciate all your help, 

MAX: Well, I just, well, whatever, now you call me up. 

I don't care if it's two o’clock in the morning 
and you get up and you ain’t got nobody to talk to 
or you're worried or, or anything like that, you 
give me a call . 

JUSTIN: Alright. 

MAX: .Alright. Don't, don't let, don't let anybody mess 

over you. You just do what you think is right. 

JUSTIN: Alright, I appreciate it. Max. 

MAX: Alrighty, Bee you, buddy. 

JUSTIN: See you. 

End of Conversation 

***** 

Phone ConveraatlOH #6 

DEWAVNE: Hello. 

JUSTIN: Dswayne? 

DEWAYNE : Yes . 

JUSTIN: This is Justin Cloud. 


Page 21 


330 


DEWAYNE ! 
JUSTIN: 
DEWAYNB: 
JUSTIN ; 
DEWAYNE: 

JUSTIN: 

DBWAYNE: 


JUSTIN: 
DBWAYNE ; 


JUSTIN: 
DEWAYNE ! 


Hey, buddy . 

How' a it going? 

I left you a message there. 

My cellphone... 

I got all that paperwork turned in and everybody 
talked to and stuff, so. 

Okay, my phone didn't have no service, I couldn’t. 
Okay. No problem. I got all that turned in. 
Actually I put it in the computer last night, got 
all the rest of the paperwork filled out today, 
and I'm going to get the statements from the other 
crew so we can put it in that file here in the 
morning before they get off. 

Okay. 

Moore and Cromer. And if you get out there 
Monday, if you can, we'll come by and fill out a, 
a written statement from you and get it in that 
file, and I'll just tell you what 1 put.... you 
know, 

I couldn't hear you. You was breaking up. 
Employee walking down the . . . was struck by what 
appeared to be a rock in the head and apparently 
may have been thrown by a trespasser, is all I'll 
put , so . 
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JUSTIN: Alright. 

DEWAYKTE: So, how, how you feeling now? Any better? 

JUSTIN: Not, not too good, really. I went to the eye 

doctor and I don't know if you heard that or not. 

DEWAYNE : I knew you were going. I 

didn't know what, what developed, was said. 

JUSTINj They wrote me a prescription, said I was going to 
have to start wearing glasses. 

DEWAYNE; Okay. What, for vision? 

JUSTIN: Yeah. They said that fuzziness Chat I got from tny 

eyesight . . . say that again? 

DEWAYNE: Can you hear me? 

JUSTIN: What'd you say? 

DEWAYNE : You broke up then, what ' d you say? 


JUSTIN: He said that the blurriness that they thought was 

part of my concussion was something that has 
happened to my vision and he wrote me a 
prescription and he's going to run some tests 
Tuesday to see why tny eyes are messed up like they 
are and check out tny peripheral vision because he 
said that it's not good right now. 

DEWAYNE: Okay, so he, he's saying it may have been due to 

getting hit in the head? 
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JOSTIN: 

tJEWAYNE : 


JTJSTIN; 

dewayne 


vTOSTINj 

DEHRYNE: 


JUSTIN: 


Yeah, because my, all my records of eyesight was 
perfect until a couple of days ago. It was 20/30 
vision. 

Okay, alright, well, well I've already got you off 
injury in the computer there, so that's taken care 
of, too. And I, besides your statement and that 
stuff, it'll be dona with. Just let us know how 
you're doing. 

Alright, well, I appreciate everything. 

No problem, and like I said, if you took that the 
wrong way when I told you that before, you know, 
there's no, l hope there's no hard feelings and I 
didn't mean it that way, and that's why, or in the 
morning there, you know, just telling you the 
facte, so. 

Okay. 

And like I said, there's nothing coming out of 
this. You don't have to expect nothing from our 
end of it as far as getting charged or anything 
like that. It, it '8 what they call a passive 
Injury and told them it was probably a trespasser. 
We don't know, you 3cnow, why, it just come out of 
nowhars and hit you, so. 

Alright then. 
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DEWAYNE: 


JUSTIN: 
DEWAYNE : 

JUSTIN : 
DEWAYNE: 
JUSTIN: 
DEWAYNE! 


JUSTIN: 

DEMAYNE: 


JUSTIN: 

DEWAYNE: 


Something you had no control over, so. And from 
here on out, the beat thing, we'll get you set up 
there after Monday when we do your statement, let 
you talk to the claim agent so ha can pick up any 
medical bills that insurance don't cover and your 
lost time and stuff. 

Alright . 

And just between, me and you, if you, if you' 11 
work with him, he'll work with you, so. 

Okay. 

You know, you know what I'm saying? 

Yeah. 

If you just work with him and go one on one with 
him, you know, he'll be fair with you and do, do 
whatever needs to be done to get you back to work 
and make sure you get paid for it, so. 

Alright, then. 

But just, just for, it's in the computer and 
you're covered from here till you retire now, so 
just let us know how you're doing. 

Alright . 

That ' s the only thing we , we ' re concerned about 
now. So just keep us updated and come, come give 
me that written statement and tell me how you're 
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doing . 

JUSTIN: Okay, I appreciate it. 

OBWAYNE: Take care of yourself, 
JUSTIN: Alright. 

DEMATOE: Alright. See you, buddy. 
End of Conversation 

if It H h ■k 


1 , Justin Cloud, being a party to the foregoing 
cape recorded messages, do hereby state that the transcript 
of the tape recording is true and accurate, to the best of my 
knowledge. 


CKRTiyiCATZ 

1, Janice A. Tolliver, Certified Court Reporter and 
Notary Public in and for the Commonwealth of Kentucky at 
Large, do hereby certify that the foregoing pages are a true 
and accurate transcription, to the best of my ability, of 
tape recorded telephone conversations between Justin Cloud, 
Dewayne Barton and Max Cox, all being employees of CSX 
Railroad; that the tape recording was provided to me by 
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Justin Cloud for transcription and that the full 
identification of the parties involved in the tape recorded 
conversations were provided to me by Justin Cloud; that i 
have transcribed said tape recording on the computer to the 
best of my ability, with some places being inaudible; and 
further, I certify that I am not related to nor employed by 
any party or entity involved herein. 

Given under my hsuid this 4th day of October, 2007. 

My commiasion expires 7-27-2010. 

C" 

TOLLIVER' 

PhBLIC/SC&R 

lONWEALTH OP KY. AT LARGE 
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LUCAS LITOWITZ, 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 
AT SEATTLE 


Plaintiff, 


No. C07-993MJP 


10 


V. 


BNSF RAILWAY COMPANY, 
Defendant. 


ORDER DENYING TEMPORARY 
RESTRAINING ORDER BUT 
GRANTING PROTECTIVE ORDER 
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This matter comes before the Court on PlaintiffLitowitz’s motion for a temporary restraining 
order. (Dkt. No. 6.) Defendant BNSF Railway Company (“BNSF’) opposes the motion. (Dkt. No. 

9.) Having considered Plaintiff’s motion. Defendant’s response. Plaintiff’s reply (Dkt. No. 12), and all 
documents submitted in support thereof, having heard oral argument on the matter, and consistent 
with the oral ruling entered on July 3, 2007, the Court DENIES Plaintiff’s request for a temporary 
restraining order but GRANTS Plaintiff a protective order. 

Background 

This case arises from Plaintiff’s alleged on-the-job injury in June 2006. On February 2, 2007, 
Plaintiff informed Defendant BNSF by letter that Plaintiff had retained counsel in connection with his 
June 2006 injuries. (Frisinger Decl., Ex. 1 .) Plaintiff’s counsel advised BNSF that BNSF should not 
directly contact Plaintiff or any of his treating physicians without prior authorization. (Id.) On May 2 
and May 25, 2007, BNSF sent letters directly to Plaintiff, without copying counsel, requesting that 
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Plaintiff provide BNSF with information regarding his medical condition. (Frisinger Decl, Exs. 2, 3.) 

BNSF also sent letters on May 8 and June 1, 2007 to Plaintiffs counsel, requesting information about 

Mr. Litowitz’s medical status. (Id. . Exs. 8, 9.) On June 15, 2(X)7, Plaintiffs attorney responded to the 

letters that BNSF had sent to counsel. (Id.. Ex. 4.) Plaintiffs attorney agreed to forward to BNSF 

Plaintiffs medical records from an upcoming doctor visit. (Id.l 

On June 20, 2007, BNSF sent a letter to Mr. Litowitz, informing him of an investigation 

scheduled on July 5, 2007, at which his attendance was required. The letter stated that the 

investigation would serve the following purpose: 

[To] ascertain[] the facts and determining your responsibility, if any, in connection with 
your alleged feilure to comply with instructions issued by BNSF Directorof Administration 
Ken Iverson on May 25, 2007 (letter attached) to either: Report for duty no later than June 
6, 2007, or provide information on your physician’s letterhead or prescription form to 
support your continued absence from duty. 

(Frisinger Decl, Ex. 10.) The parties agree that BNSF will not aUow Plaintiff to be represented by 
counsel at the July 5 investigation. 

On June 26, 2007, Plaintiff filed a Federal Employers’ Liability Act (“FELA”) suit against 
BNSF. (Dkt. No. 1 .) In his complaint, Plaintiff alleges that his injuries and the resulting damages came 
as a direct result of the negligence of BNSF and its agents. (IdJ 

On June 29, 2007, Plaintiff filed a motion for a temporary restraining order (‘TRO’’) 
requesting that the Court prevent Defendant from engaging in extra-judicial discovery that 
contravenes the Federal Rules of Civil Procedure and Plaintiffs rights under the FELA. Specifically, 
Plaintiff requests that the Court prohibit BNSF from “requiring Plaintiff to appear, testify, and submit 
to cross-examination at an internal railroad investigation, presently scheduled for July 5, 2007, or at 
any time thereafter pending further order of this Court, or otherwise conducting any form of 
examination or interrogation of Plaintiff outside the presence of his attorneys.” (Dkt. No. 6-3, 
Proposed Temporary Restraining Order.) Defetidant opposes the motion. 
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Discussion 

I. Jurisdiction 

As a prcitminary matter, BNSF argues that the Court does not have jurisdiction over its 
internal investigation, which is being conducted pursuant to a collective bargaining agreement. BNSF 
cites numerous cases holding that Plaintiffs opposition to the investigation is the kind of “minor” 
labor dispute under the Railway Labor Act (“RLA”) over which federal and state courts have 
extremely limited jurisdiction. BNSF also cites numerous cases for the proposition that courts cannot 
enjoin company proceedings under collective bargaining agreements. 

But BNSF does not challenge this Court’s jurisdiction over Plaintiffs FELA claim. It is that 
jurisdiction that gives the Court authority to control interactions between the parties that touch upon 
the issues raised in Plaintiffs FELA suit. The Court’s stewardship of Plaintiff s FELA claim includes 
supervision of all pretrial discovery. See Vicarv v. Consolidated Rail Com. . 942 F. Supp. 1 146 (N.D. 
Ohio 1996). Pretrial discovery in federal court is conducted pursuant to the Federal Rules of Civil 
Procedure and in conformance with the Rules of Professional Conduct. The Court has authority to 
make sure that all parties to this litigation comply with the applicable federal and ethical rules. 

BNSF seeks to investigate why Plaintiff did not respond to ex parte requests for medical 
information. That investigation necessarily relates to and involves issues underlying Plaintiffs FELA 
claim, including his injuries and subsequent medical diagnosis and treatment. The Court has 
jurisdiction to control discovery of these matters and therefore has jurisdiction to entertain Plaintiffs 
motion for protection from BNSF’s investigation. 

II. Protective Order 

Plaintiff has styled his motion as a motion for a temporary restraining order. But because 
Plaintiff has actually presented a discovery dispute, and not a dispute about Plaintiffs alleged work 
injury, the Court treats Plaintiffs motion as a motion for a protective order under Fed. R. Civ. P. 
26(c). Under that rule, the Court may make any order ‘\vhich justice requires to protect a party or 
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person from annoyance, embarrassment, oppression, or undue burden or expense.” Fed. R. Civ. P. 
26(c). 

BNSF seeks extra-judicial discovery, discovery that would be obtained outside the legal 
protections provided by the Federal Rules of Civil Procedure. Plaintiff, as a FELA litigant in this 
Court, is entitled to the protections of the federal rules. 

For these reasons, the Court enters the following protective order: 

1. BNSF may not seek information from Plaintiff Litowitz regarding his FELA claim except 
through the procedures outlined in the Federal Rules of Civil Procedure. 

2. BNSF may not contact Plaintiff except through counsel BNSF may not conduct any form of 
examination or interrogation of Plaintiff outside the presence of his attorneys. 

3 . BNSF may conduct its scheduled investigation, but may not have access to Plaintiff in doing 
so. Thus, BNSF may not require Plaintiff to appear, testify, or submit to cross-examination at 
an internal railroad investigation, presently scheduled for July 5, 2007, or at any time 
thereafter, during the pendency of this litigation. 

CoDclusion 

Plaintiffs motion for a temporary restraining order is DENIED. Plaintiffs request for a 
protective order is GRANTED. 

The Clerk is directed to send copies of this order to all counsel of record. 

Dated: July 3^^2007. 



Marsha J. Pechman 
United States District Judge 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 


LUCAS LITOWITZ, ) Hon. James P. Donohue 

) 

Plaintiff, ) Case No. C07-993 

) 

V. ) MOTION FOR TEMPORARY RESTRAINING 

) ORDER 

BNSF RAILWAY COMPANY, ) 

a Delaware corporation ) NOTE ON MOTION CALENDAR: 

) ORAL ARGUMENT REQUESTED 

Defendant. ) 

) 

COMES NOW. Plaintiff, Lucas Litowitz, by and through his attorneys, pursuant to Fed. R. 
Civ. P. 65, and hereby requests this Court for a Temporary Restraining Order so that the Court can 
properly hear and rule on a Motion for Protective Order pursuant to Fed. R, Civ. P. 26 (c), preventing 
Defendant BNSF Railway Company (BNSF) from engaging in extra-judicial discovery that 
contravenes the Federal Rules of Civil Procedure and Plaintiffs rights under the Federal Employer’s 
Liability Act, 45 U.S.C. § 51 er. seq. Defendant is requiring Plaintiff to appear, testify, and submit 
to cross-examination at an extra-judicial internal railroad investigation, without legal counsel 
present, regarding the subject matter of this FELA litigation. The investigation is scheduled for July 
5, 2007. Plaintiff will suffer irreparable hann if a TRO and ultimately a Protective Order, is not 
issued by this Court. Plaintiff believes that the investigation is a guise to terminate Plaintiff in an 
attempt to eliminate Plaintiff’s FELA claim for future wage loss, obtain extra-judicial information, 
and interfere with Plaintiffs FELA rights. 

FACTS 

Lucas Litowitz was injured on June 1, 2006 while working for the BNSF Railway Company 
(BNSF). Litowitz injured his back when he was adjusting a drawbar on one of Defendants railcars. 
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Plaintiff retained the Yeager, Jungbauer, & Barczak law firm, which has associated with the 
undersigned attorneys to represent him in his FELA claim. Plaintiff sent a notice of representation 
letter to the Defendant on February 2, 2007 notifying Defendant that Mr. Litowitz had retained 
counsel for his on the job injury and that the BNSF was not to directly contact Mr. Litowitz. [Ex. 1 
to Affidavit of Karl Frisinger, Notice of Representation Letter]. Plaintiff filed suit against Defendant 
BNSF on June 26, 2007. 

Despite the notice of representation letter Defendant has been consistently contacting 
Mr. Litowitz without his attorneys’ knowledge. Defendant has attempted to solicit medical 
information from Mr. Litowitz without notifying counsel or requesting it from counsel. On May 2, 
2007, Joan Costa, a member of the BNSF Medical and Environmental Health Department (MEH) 
wrote plaintiff demanding that his doctor provide four specific types of medical information. [Ex. 
2]. On May 25, 2007, Ken Iverson, Director of Administration for BNSF, sent a letter to Lucas 
Litowitz demanding the same four specific types of medical information. [Ex. 3]. In lieu of sending 
the information he was told to show up for work where he would have to undergo a medical review. 
This requests clearly violate the rules of civil procedure and Mr. Litowitz’s right under the FELA. 

Plaintiff did not initially comply with these requests. His understanding was that he was 
represented by counsel, that he should not directly contact the BNSF, and that the BNSF was not to 
contact him. When it became known to Counsel that BNSF had contacted Mr. Litowitz ex parte 
demanding medical information and was now threatening him with an investigation, medical records 
were promptly sent. [Ex. 4, Letter of June 15, 2007]. Mr. Litowitz, also saw his doctor on June 22, 
2007 and a one page letter was written attempting to answer the BNSF’s questions. [Ex. 5]. Despite 
the information being provided, the BNSF is still demanding an investigation. 

Plaintiff has a good faith belief that the investigation is being done solely in an effort to 
terminate him for the purpose of eliminating future wage from his FELA claim and obtain 
information about the incident and about his medical condition as a result of the incident. Defendant 
has a “risk identifier” program that assess points to employees, [Ex. 6, Depo of Brian Reilly, 39: 19- 
21]. Based on the number of points they ate given either a green or red status. [Id. at 31:9-16]. 
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Relevant to this case, points are given for reportable and non-reportable injuries. Forty points are 
assessed to an employee if they have a reportable injury. [Id.] . A significantly less number of points 
are given for a non-reportable injury, approximately three. [Id. at 36;20-38:2] 

There are several interesting and disturbing elements to the BNSF “risk identifier” program. 
First, the forty points are assessed regardless of fault. If an employee through no fault of his own 
is injured, forty points are assessed. If an employee intentionally injuries himself by jumping off a 
train for no reason, forty points are assessed. Second, there is a drastic difference between the 
number of points for a reportable and non-reportable injury. Reportable meaning that the Defendant 
has to report the incident to the government and manager / supervisor performance reviews are 
effected. Finally, if an employee is deemed a “red’ employee, they can be fired for minor infractions 
whereas a “green" employee who committed the same minor infraction would not be fired. 


In addition to the medical information Plaintiff has provided to Defendant, he has also filed 
a personal injury report, given a tape recorded statement to Terry Nies, trainmaster, and has already 
been investigated once concerning this incident on June 7, 2006. However, the BNSF is demanding 
that Plaintiff appear for questioning on matters concerning the incident and medical status. 

Severe and irreparable harm will occur if Mr. Litowitz attends this investigation. He faces 
the risk of being terminated. He will be unrepresented by legal counsel. He will be examined and 
cross-examined about the accident and his medical status. All of these factors adversely affect Mr. 
Litowitz and his FELA claim. 


ARGUMENT 

Rule 65 (b) of the Fed. R. Civ, P. provides that a TRO may be granted: 

[ Wlithout written or oral nonce to the adverse party or that party's attorney only if [ 1 ) 

It clearly appears from specific facts shown by affidavit or by tfie verified comptauil 
that immediate and incparabte injury, loss, or damage will result to the applicant 
before the adverse party or that party's attorney can be heard in opposition, and (2) 
the .tppiicant's attonicy certifies to the court in writing the efforts, ifany. which have 
been made to give the notice and the reasons supporting ihc claim that notice should 
not be required. 

The purpose of a temporary retraining order is to preserve the status quo until a hearing can be held 
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to determine whether an injunction should be granted. Zabinski v. Bright Acres Associates . 346 j 
S.C. 580, 601 (2001). In considering whether temporary injunctive relief is appropriate, the ninth ! 
circuit courts have applied the following test: “the moving party may meet its burden by 
demonstrating either ( 1 ) that serious questions are raised and the balance of hardships tips sharply 
in its favor or (2) a combination of probable success on the merits and the possibility of irreparable 
injuiy. I ns Angeles Memorial Coliseum Commission v. National Football League, 634 F.2d 1 197, 
1201 (C.A. Cal. 1980). The decision to issue a preliminary injunction is left to the sound discretion 
of the district court. L. A. Unified Sch. Dist. v. U.S. Dist. Ct. . 650F.2d 1004, 1008 (C.A. 9 1981). 

1. Serious questions are raised and the balance of hardships tips in plaintifTs 
favor by Defendant’s extra-judicial investigation without legal counsel being 
present and the high probability that Plainuff will be terminated 

a. Serious questions are raised. 

i 

Defendant is attempting to obtain extra-judicial information, outside the Federal Rules of 
Civil Procedure, without the presence of legal counsel. Defendant will use this investigation, where 
railroad management plays judge, jury, and executioner, to fire Mr. Litowitz. The firing will based 
in large part on his reportable injury which this Court and the American legal system has not had the 
opportunity to consider and make an impartial decision based on the facts. 

Central to the American system of justice is the right to have effective representation of 
counsel in civil actions. Shelton v. American Motors Com. . 805 F.2d 1323 (8* Cir. 1986). This 
right is particularly sacrosanct in cases arising under the Federal Employer's Liability Act, 45 U.S. C. 

5 1, et. seq. See, generally, Sheetmeial Workers Intern. Ass’n v. Burlington Northern R. Co. . 736 
F.2d 1250 (Neb. 1984). In effect. Defendant BNSF seeks to conduct extensive cross-examination 
of Plaintiff with regard to matters relevant to this litigation (i.e. his medical condition, his physical 
restrictions, and his corresponding ability, or inability to perform his job duties) without the benefit 
of counsel would be highly unfair, and would subvert fundamental principles underlying the Federal 
Employer’s Liability Act. 

The information Defendant is seeking and in fact has already obtained through Plaintiff’s 
Counsel, subverts the Federal Rules of Civil Procedure, The information that Defendant seeks can 
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be obtained through a properly noticed deposition, request for production of documents, and 
interrogatories. Plaintiff would then be pennitted representation by legal counsel. The notion that 
parties will normally be represented by legal counsel is implicit in the discovery rules of this Court. 
See generally, Rules 26-37, Fed. R. Civ. P. This intent is clear from the lettere that BNSF sent only 
to Mr. Litowitz while he was represented by counsel. The letters demanded specific types of medical 
information, violating Fed. R. Civ. P. 34 requiring proper notice to be given when requesting 
documents. The letters demanded that he show up to work and be subject to a medical examination, 
violating Fed. R. Civ. P. 35. 

In a remarkably similar case. Parlida v. Union Pacific Railroad, 221 F.R.D. 623 
(C.D.Cal.,2004), an FELA plaintiff was required to perform exactly the actions requested of the 
Plaintiff herein. The court found that such requests invaded its province and control over the means 
and methods of discovery and could not be enforced. In particular, the Parlida court found that the 
railroad's demands, under penalty of investigation and dismissal, were directly in conflict with his 
federally protected rights under the FELA, “Based on the authority above, it is clear that Plaintiff is 
asserting rights that are independent of the CBA, and thus, should not be preempted by the RLA." 
Id. at 629. 

And so it is here-this Court should not permit Defendant to interfere with Plaitniff s FELA 
case under the guise of the coliective bargaining agreement or its ‘right’ to manage its work force. 
The investigation should be stopped. 

Another serious issue is that Plaintiff may be terminated at this investigation based on large 
part on his reportable injury suffered while working for the railroad. The investigation is held solely 
by railroad management who play judge, jury, and executioner. The railroad has already uniformly 
decided to assess forty points to Mr. Litowitz, regardless of fault, as a result of his reportable injury. 
Now they will seek to fire him for not providing medical information and use the points assessed 
against him for his reportable injury to do so. Firing Plaintiff will have a grave effect on Plaintiffs 
FELA claim. Defendant will attempt to eliminate Plaintiffs right to future wage loss because they 
terminated Plaintiff. 
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Courts have recognized the harm that these internal railroad investigations have on an injured 
railroader’s FELA claim, and have thus enjoined the railroads’ attempts to circumvent the Rules of 
Civil Procedure. See, e.g., Gutierrez v. BNSF . No 93-2-07954-1, King County Superior Court 
(1993) (granting TRO to prevent BNSF investigation) (Ex. 7); 

Serious questions are abound by the Defendant requiring Plaintiff to appear at an 
investigation without counsel, subject himself to extra-judicial questioning, and likely be terminated 
as a result of his injuries giving rise to his FELA action. 

b. The balance of hardships lips sharply in Plaintiff’s favor 

If Defendant’s investigation is allowed to proceed. Plaintiff will be subjected to extensive 
cross-examinationoutside the presenceof his counsel and outside the rules of civil procedure, giving 
Defendant a decided and unfair advantage at trial. Moreover, because the railroad is the prosecutor, 
judge, and jury at this hearing, Plaintiff will almost certainly be fired, which will further jeopardize 
his FELA claim by threatening his right to future wage loss under the FELA. 

In contrast. Defendant would suffer no prejudice if a TRO is granted. Plaintiff, through his 
Counsel, has already provided Defendant with the information it requested. The fact the Defendant 
insists on the investigation calls into question the true intent investigation. 

II. Probable success on the merits and the possibility of irreparable injury 

As discussed in the above section. Plaintiff will be irreparably injured if the investigation is 
allowed to proceed. 

Turning to likelihood of success on the merits, courts in this circuit have stated that, “[wjhere 
the balance of relative hardships “tips decidedly toward the plaintiff,” however, “the plaintiff need 
not show as robust a likelihood of success on the merits. Republic of Philippines v. Marcos . 8 1 8 
F.2d 1473, *1477 (9“' dr. 1987). As discussed previously the relative hardship does tip decidedly 
in plaintiffs favor. 

Plaintiff has a colorable FELA claim. The FELA is a broad remedial statute, and courts have 
adopted a “standard of liberal construction in order to accomplish [Congress'] objects.” Urie v. 
Thompson. 337 U.S. 163, 180, 69 S.Ct. 1018, 1030, 93 L.Ed. 1282 (1949). The Defendant had a 
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duty to provide a reasonably safe place to work; the duty to provide reasonably safe tools and 
equipment; the duty to promulgate and enforce safety rules; and the duty to assign workers to jobs 
for which they are qualified and to avoid placing workers in jobs beyond their physical capacity. . 
. “ Ackley v. Chicago and North Western Transp. Co. . 820 F.2d 263, *266 (8'*' cir. 1987) 
(citations omitted). 

In this case. Plaintiff was injured when attempting to adjust a drawbar on one of Defendant’s 
railcars. Plaintiff is claiming the Defendant failed to provide a safe place to work, failed to provide 
him with safe equipment and proper equipment to do the job. Discovery may lead to information 
that the equipment was not maintained properly and that Plaintiff was not provided with the proper 
aids to help him perform his job duties. 

Based on the severe harm that will result and Mr. Litowitz’s likelihood of success Plaintiff’s 
motion for a TRO should be granted. 

III. This Court has the power to grant a TRO and Protective Order 

Defendant is likely to argue that this Court does not have the power to issue a Protective 

Order on this issue. This is simple not true. Courts routinely hold that this type of extra-judicial 

discovery that subverts the rules of civil procedure is not proper and not within the Railway Labor 

Act and grant Protective Orders. Vicarv v. Consolidated Rail Coro. . 942 F.Supp. 1 146 (N.D. Ohio 

1996). In Vicarv . the Court granted a Protective Order prohibiting Defendant from requiring 

Plaintiff to submit medical information and records and submit to an exam. The Vicarv Court held 

that it had the power to grant this relief despite Defendant’s argument that the Court did not have the 

power to do so under the labor agreement. The Court disagreed staling; 

“I see no such handcuffing of my stewardship of the plaintiffs’ FELA cases." That 
stewardship includes supervision over the course of pretrial discovery, which, in turn, 
means making sure that all patties comply with the rules that regulate such discovery. 

Id. at 1149. See also, Gutierrez v. BNSF . No 93-2-07954-1, King County Superior Court (1993) 

(granting TRO to prevent BNSF investigation) (Ex. 7). 

Given the irreparable injury Plaintiff will suffer and the broad purpose of the FELA the 

combination of these factors weigh in favor of granting a TRO. 


MOTION FOR TEMPORARY RESTRAINING OROER - 7 


CROSTA AND BATEMAN 

ATTORNEYS AT LAW 

W-) -raiRD .AVENUE. SUITE 2325 
SEATTLF.. W ASHINCTON 9X104 
TtL 1206) 224-0900 
FAX(2051467-){0;« 
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CONCLUSION 

Plaintiff requests that this Court grant a TRO preventing the railroad from conducting an ’ 
investigation on July 5, 2007, so that a proper Motion for Protective Order can be considered by 
this Court. The TRO, and ultimately the Protective Order, may be properly granted. There are 
serious questions that need to be addressed and Plaintiff will be severely harmed while 
Defendant will not be harmed at all. The combination of the irreparable harm Plaintiff will 
suffer and the probable success on the merits also weighs in favor of granting a TRO. 

RESPECTFULLY SUBMOTED this 28“ day of June, 2007 

CROSTA & 1 



rridley K. Crosta, WSBA # 1057 1 
Attorneys for Plaintiff 


MOTION FOR TEMPORARY RESTRAINING ORDER - 8 


CROSTA AND BATEMAN 

ATTORNEYS AT LAW 

999 THIRD AVENUE. SUITE 25U 
SEATTLE. W-ASHIKOTON 9ISIIH 
TtL(M6i:”4d?X» 
F.AXi206)467-lill2« 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 


LUCAS LITOWITZ, 


Plaintiff, 


BMSF RAILWAY COMPANY, 
a Delaware coiporation 

Defendant. 


STATE OF MINNESOTA ) 

) ss. 

COUNTY OF HENNEPIN ) 


Case No. 

AFFIDAVIT OF KARL J. FRISINGER 


I, Karl Frisinger, declare under the pcnalites of perjury, do hereby slate that: 

1. lam an attorney in the law offices of Yaeger,Jungbauer, &Barczak, Pic., counsel 
for Plaintiff Lucas Litowitz. 

2. Attached hereto as Exhibit 1 isatnieandcorreclpholocopyofaletterdated February 
2, 2007 informing BNSF of Lucas Liiowitz’s representation. 

3. Attached hereto as Exhibit 2 is a tnie and correct photocopy of a letter dated May 2 , 
2007 from Joan Costa seeking medical information. 

4. Attached hereto as Exhibit 3 is a true and correct photocopy of a letter dated May 25, 
2007 from Ken Iverson requesting medical information. 

AFFIDAVIT OF KARL J. FRISINGER - 1 


CROSTA AND BATEMAN 


ATTORNEYS AT LAW 

9M THIRD AVENUE. SUiTE 25J5 
SEATTLE, WASHINGTON 
7EL(206>12‘I-0«B 
FAX (206) 463.8028 
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5. Attached hereto as Exhibit 4 is a true and correct photocopy of a letter dated June 1 5, 
2007 giving defendant the requested medical information. 

6. Attached hereto as Exhibit 5 is a true and correct photocopy of a letter dated June 

22. 2007 from Plaintiffs doctor. This letter was faxed and mailed to Defendant on 
June 26, 2007. 

7. Attached hereto as Exhibit 6 are true and concct photocopies of excerpts from the 
deposition of Brian Reilly, Terminal Trainmaster for BNSF. 

8. Attached hereto as Exhibit 7 is a true and correct photocopy of the Order in 
Gutierrez v. BNSF. No 93-2-07954- \ , King County Superior Court (1993) (granting 
TRO to prevent BNSF investigation 

9. Attached hereto as Exhibit 8 is a tme and correct photocopy of a letter dated May 

8. 2007 from Dennis Wright, Claim Agent to BNSF to William G. Jungbaucr, The 
letter is void of any repercussions to Mr. Litowitz if the information was not 
supplied by a certain date. 

1 0. Attached hereto as Exhibit 9 is a true and correct photocopy of a letter dated June I, 
2007 from Dennis Wright, Claim Agent to BNSF to William G. Jungbauer 
requesting medical information on Lucas Litowitz. The letter is void of any 
repercussions to Mr. Litowitz if the information was not supplied by a certain date. 

11. Attached hereto as Exhibit 10 is a true and correct photocopy of the letter of 
investigation sent to Mr. Litowitz. 


AFFIDAVIT OF KARL J. FRISINGER - 2 


li 


CROSTA AND BATEMAN 

ATTORNEYS AT LAW 

WTHIRD AVENUE. SUITE 2$IS 
SEATTLE. WASH(NCT(»t?9HM 
TEL {206)22'>.OW0 
FAX(206)'>«740IS 
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12. This case was put in suit on June 26. 2007. An appearance has not been entered by 
the BNSF. However, Tom Montgomery is an attorney for BNSF in Seattle who 
Counsel for Plaintiff is working with on another BNSF case venued in King County 
Superior Court. William G. Jungbaucr contacted Mr. Montgomery by phone on June 
27, 2006 and notified him of this issue and that we were preparing a Motion. 

13. On June 27, 2006, 1 e-naailed and sent by U.S. Mail a copy of Plaintiffs Motion for 
TRO, this affidavit, and a copy of the complaint to Tom Montgomery. The email 
was sent to tom@monteomervseam.com . His mailing address is: 

Tom Montgomery 

Montgomery Scarp MacDougall, PLLC 
1218 3rd Ave, Ste2700 
Seattle, WA 98101-3237 


FURTHER YOUR AFFIANT SAYETH NOT. 


Subscribed and sworn to before me this 
. 2007. 




kar! J . I'ranget^ 


Notary p: 


ubne 


P^l 


JUUA eoRAK 
Nolary Pubbe 
^,7 Minna sota 

^ Vy Caiinwsiw ^ K 20^^ 
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CROSTA AND BATEMAN 
ATTORNEYS AT LAW 

9W THIRD AVENUIi. SLUTE 2S25 
SEA fTLE. WASMHCTON 99104 
TEL pD&) 2I4.0900 
KA.X (206)447-9029 
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f iui COPY 


February 2, 2007 


Dennis J, Cannon 

Burlington Northern Santa Fe Railway Company 
General Director 
325 Cedar St, Ste 620 

Williim G. Jungbauer p , MN 55101-1012 

ATTORNEY AT LAW KBUi, MIN OOlUf lUiz 

^ungbauer^yjblaw.com 

Re: Lucas J. Litowitz v. BNSF 


Paralcpl 
Mary Jo Pickering 
mpickcring@>3blaw.com 


Dear Mr. Cannon; 

Please forward this notice onto your claims representative in the Tacoma, 
Washington area. 


Legal Assistant 
Julie A. Senske 
Jsenske^jdl^law.com 


Please be advised that our office has been retained by Lucas J. Litowitz of 
Tacoma, WA for injuries sustained on June 1, 2006, while employed for your 
company. 


All medical authorizations previously executed by Mr. Litowitz are hereby 
revoked. Please advise all raiboad persoimci and contractors of my 
representation of Mr. Litowitz, no one is to have direct contact with him or 
any medical personnel involved in his treating without authorization from this 
office. 


Please forward a copy of the following to my attention regarding this case and 
this injury: 


745 Kasota avbaje 
Minneapolis. MN 554 J 4 


Omce; 612/333-6371 
Tft!l fyeejl-800.435-7588 
To]] Free:l-80»'243^253 
Fac 612/333-3619 
Websile:littp://wrww.yjbiaur.coTn 


1) the medical file; 

2) any personal injury reports; 

3) any statements given by my client; 

4) any statements given by other employees of the railroad; 

5) any photographs of the scene of the incident; and 

6) any inspection reports. 

1 also ask that you preserve all inspection records, reports, photographs, or 
other documents regarding inspection of the accident site and/or equipment 


Offlcej in 
Minneapolis, 
St. Louis. 
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Dennis J. Cannon 
February 2, 2007 
Page 2 


involved in the June 1 , 2006 incident, including, but not limited to, retention of the actual 
equipment involved, particularly if said equipment was repaired or otherwise modified 
subsequent to this injury. 

We will be pleased to discuss this case with you at a mutually convenient time. 

Thanks for your kind consideration. 


Sincerely, 

YAEGER, JUNGBAUER & BARCZAK, PLC. 



William G. Jungbauer 


WGJyas 

cc. Lucas J. Litowitz 
6207 26th St ME 
Tacoma, WA 98422-3310 
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May 10 07 01:25p Joan Cosla 


206-62&^70 p.1 



jOAHLcogTAWS.CRC BWF Railway Compwiy 

rtMVmmgm 24MOts!<leintf tA 

MTiOfi »nd £(M>wni«n«al MaaWi Sealta. WwhlROM 

^0S)6»-ei70 

{309)62fi-«d76tec 

)canA09B<3Qnf.com 


May 2. 2007 

CF.RTIFIED MAtt UETURN RECEIPT Ry.DUEgfED - 7006^1 00-0003-1 75043QS 

Lucas Utowilz 
6207Z8“'Stittt>JE 
Tacoma, Washington 98422 

Dear Mr. Litowitz; 

f understand you do not to participate in. the Medico] & Envirtmmenlal Health (^{EH) ' 
DBpartmeQt*s medical cttu managemeot program. You shoiild have received a letter from 
Amanda GambreO, Director Hdd 8c. Climcal Services, MEH, describing this progr am . I 
encourage you to careful^ read this letter tfaa explains the beneficial ejects of both you and 
youc &iruly. 

In summary, ouz pro^am is designed to assist you with finding quality medical care arul 
treatment that vdllprogr^ you to a timely and successful return to work. We have found and 
research si^poits, that a 'weil*coordinated txeatroeol plan (hat includes a plan for recover^' of 
activity and function will dimmish adverse afliscts of an injury. The best treatment plans are 
developed wbm everyone wofics as a team, wHdt includes yourself, your physician, your 
supervisor and M!EH» Quality rehabilitation incorpoxates medical treatment with home and 
workplace activities. Your company will provide you with workplace activities (resdeted duty) 
that is coordinated by MEH, yourself, your sopervisor and your physician. 

While most mployees return to their regular jobs after recovery, we also offer vocational 
r^abilitation assistance If it is determined ttiat you may bo unable to return to your regular 
assigoroent 

PLEASE CONTACT ME AT THE NUMBER LISTED ABOVE SO WE CAN DISCUSS HOW 
YOU CAN REMAIN ENROLLED IN THE PRCHIRAM. 

If you dedde uot to remata In the prograni and do not contact me, please rcad .tbc fotlowing 
so that you clearly underataDd your responsibilitkst 

The Medical and Environmeatal Health Deportment determines fitness iot duty of BNSF 
employees by reviewing iheii medical information. This infonnatioamay be reqaired to 
document your absence from w^. This information will allow us to inform appropriate 
personnel as to your expected return to work date for manpower planning purposes, safely 
integrate you back into the workplace at die optimal time conastent with aationa) injury 
guidelines, and allow ua to identify appropriate existing vocational/developmeotal Of^onudties 
to assist you in locating altematlve work. 


PLAINTIFF’S 

EXHIBIT 

- (.Q 
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May 10 07 01:25p Joan Ccsta 


206-625-5070 p2 


Therefore, in order forMEH to accurately advisa managcmeat of your wwk status, we request 
that your trealing phystoian send the following medical infoimatioji: 

1 . Diagoosts of the medical condition/s which you are cuirenily being treated. 

2. Treatment pkux or treatment being received. 

3. An approximate length of time that this treatment will continue. 

4. Your current fiinctionai level —along vnth your cuireot timctional restrictions. 

please have your treating physician send this infonaation by Thursday, May 17, 2007 to: 

Joan Costa 

24540ccidefttai Ave South, Ste lA 
SoaCde, Wa^tingtnn 98 134 
(206) 625-6070 fex 

Also, if you elect not to participate in our program, you will need to paocess payment for your 
medical care throu^ your health insurance provider. 

Sincerely, 


Joan L. Costa MS. CRC 
Field Manager, MEH 




Cc: BNSF Corporate Medical File: 167S503 
Doug Jones, Ceneial Manager 
Ken Iverson, Director cf Administration 


2 
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s' . 

SNSF Sjkilvky 

2454 Ocodental Avt South 

Suhti-A 

Seanle,WA 98t34 
(SK) $25>5r}5 


Certified Mail: 7006 2760 0000 71876230 

L. J. Litowllz, Employea Number 1675503 
6207 26® ST NE 
Tacoma, WA 98422 

Dear Mr. Lifowltz; 

On May 2, 2007 Ms. Joan Costa, BNSF Field Manager, Medical and Environmental Health 
Department, sent you a latter requesting informallon be provided by May 17, 2007 regarding 
your medic^ condition which Indudad: 

1 . Diagnosis of the medical condition/s for which you are currently being treated. 

2. T reatment plan or treatment being received 

3. An approximate length of time that this treatment wilt continue. 

4. Your current functional level - along with your current functional restrictions. 

Records of the Llnilad States Postal Service indIcats this letter was delivered to you on May 7, 
2007. Our records show that as of the data of this letter you have not complied with Ms. Costa’s 
request. 

Therefore, you are instructed to report for duty or provide the above requested information to 
support your continued absence from work, no later than June 6, 2007 . When reporting for 
duty you may be required to undergo a Medical Review. 

Failure to comply with these Instructions may result In disciplinary action. 


Ken R. Iverson 

CC: Mr. Doug Jones 
Mr. Daryl Ness 
Mr. John Davidson 
Mr. Mike Babik 
Ms. Joan Costa 
Mr. Dennis Wright 


BNSF 


Ken R. Tvetjon 
Diiectoi of Adntnistntioo 
NorthWeat Dinuoa 


BAimr 


May 25. 2006 
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LAW OFFICES OF 


YAEGER 
JUNGBAUER & 

BARCZAK, PLC June is, 2007 

VIA FACSIMILE AND U.S. MAIL 



Dennis Wright 
BNSF Railway Company 
2454 Occidental Avenue South 
Suite #1A 
Seattle. WA 981 34 

Re; Lucas J. Lilowitz v. BNSF 


William G. Jungbauer 
ATTORNEY AT LAW 
wjungbauCT@yjblaw.com 


Dear Mr. Wright 

We are in receipt of your June \ and May 8, 2007 letters. Enclosed in 
response are medical records pwtaining to Mr. Litowitz’s June 1, 2006 injury. 


Paralegal 

Mary Jo Picketing 
mpickerjDg@yjblaw.coin 


Legal Assistant 
Julie A. Senske 
jsenske@yit>la^-coin 


I appreciate you contacting our office to obtain the medical status of Mr. 
Litowitz. Please remember that all medical authorizations have been revoked 
by Mr. Litowitz and the BNSF is not to have direct contact with liim or his 
medical providers. We will assist Mr. Litowitz in providing the BNSF with 
necessary information. 

Mr. Litowitz would like to return to work., light duty for the BNSF if the 
opportunity is available If light duty is available, contact our office with the 
time, date, and location he is to report for light duty and we will forward this 
information to Mr. Litowitz. 


Mr. Litowitz has a doctor’s appointment next week. We will forward those 
records to you upon receipt. 


We look forward to hearing from you regarding this matter. Please do not 
hesitate to call if you have any questions. 


Sincerely, 

745KASOTAAVanJE 

MM«Arous.MN 55414 YAEGER, JUNGBAUER & BARCZAK, PLC. 


OfHce: 6l2/333*<37t 
Toll Frec:t-8(»-435-7888 
Toll FreKl-800*24W253 
fa*: 612/333.361? 

Websltc:b ttp://w>vw.yjWaw.com W G J :i as 


' I 

William OTJungbauer 



Offices in 
Minneapolis. 
St. Louis, 
Denver. 


Lucas J. Litowitz 


PLAINTIFF’S 

EXHIBIT 
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MultiCare^ 


IVidMSCare Medic al Group 


NortSsliore 
Diana M. King. M.D. 
Khaniv D. Nguyen. M.D. 
Ncrrman Seaholm. M.D. 


Lucas J Litowkz 
6207 26th SI Ne 
Tacoma. WA 98422 


Patient Is being followed for his ongoing work related injury involving his back.?atient stiil 
having severs ongoing doily pain, medically not fixed and stable. 

Patient has fbilow-through With ail recommendatioiUt&s und^one several epidural 
injections, and even undei^ne a discogram. Is being followed closely by his neurosurgeon, 
however medically patient still having moderate pain and discooifoil 

At the present medical condition Patient may be able to work doing very light duty: which 
would entail no lifting greater than 25 pounds. 

He may start right away if there is a job available with the description above. 

Patient has been extremely compliant with all therapy recommendation Due to his work injury. 

Time course expectation to improvement,presently unknown.Patient is still seeing his 
neurosurgeon specialist on regular basis. 

Sincerely yours. 


KHANH DINH NGUYEN. MD 
6/22/07. 



PUfNTIFF’S 

EXHIBIT 


Northshurt M«kiC»re CNnk • 4tl5 Ave. NE • T»eom*, WA 98422-2411 • (253) 925-1744 • Fi* (253) 9420486 
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COPY 



IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KING 



CHRISTOPHER BELANGER, 
Plaintifl, 

vs. No 06-2-36125-3 SEA 

BNSF RAILWAY COMPANY 
a Delaware Corporation, 

Defendant. 



THE DEPOSITION OF BRYAN C. REILLY 
Taken on behalf of the Plaiotifi' 

June 14th, 2007 


BE IT REMEMBERED THAT, pursuant to the Washington Rules of Civil 
Procedure, the deposition of BRYAN C. REILLY was taken before Sheralyn R McCormick, 
a Certified Shorthand Reporter. #3048, and a Notary Public for the State of Washington, on 
June 14, 2007, commencing at the hour of 1:02 p.m. the proceedings being reported at 3105 
Pine Street, Everett, Washington. 


PLAINTIFFS 

EXHIBIT 


_iS,. 
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Bryan C. Reilly June 1 4, 2007 

31 


1 

you as a manager? 

2 ! 

A. Yes. ; 

3 

Q. Do Other managers have access to that -- t 

4 

MR. MONTGOMERY: Foundation. r 

5 

BY MR. JUNGBAUER: 

6 

Q. -- to your knowledge? You would assume people with 

7 

a higher pay grade like you would have access to -- 

8 

A. I would assume, yes. That's correct. 

9 

Q. Okay. Are you aware of the company's labeling of 

10 

employees as red, green or yellow employees? 

11 

A. Not yellow, but red and green. 

12 

Q. Red and green, excuse me, yes. 

13 

A. Yes. 

14 

Q. How does that system work? 

15 

A. It's based on a points system that you receive from 

16 

derailments, injuries and opt test failures. 

17 

Q. .And is that information also on the computer if we 

18 

wanted to look and see how that works? 

19 

MR. MONTGOMERY: Object to the form. 

20 

THE WITNESS: I don't know where on the 

21 

computer. I actually have received that in hard copy. 

22 

BY MR. JUNGBAUER: 

23 

! Q. So there are hard copies? 

24 

A. From my supervisor, yes. 

25 

Q. Okay. The company has a list for all your 


Naeceu 

RepoRTinG 

CORPORATION 


800 . 528.3335 

www.NaegeliReporting.coni 

505^27.7123 FAX 

/Wi^bcmLOA SMnt«,>A4V Spalune.WA Cocur d'Alcn*. ID 

5®.227.IS^4 206.fi22J>7fi 509.8316000 2086(47.1163 


V).tueo 


Cowtl RefKMiiKg 


IVI.I PreMqluloa 


»if«r«aelnf 
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Bryan C. Reilly June 2007 
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Q. What does that mean? 

MR. MONTGOMERY: Foundation. 

BY MR. JUNGBAUER: 

Q. Go ahead. 

A. There's I believe a dollar threshold that puts you 
between -- excuse me, it's not a dollar threshold on 
injuries, it's based on what type of treatment you 
received, if it was a first aid incident versus an actual 
one that you needed to receive medical care or time off 
for would put you between the reportable and non 
reportable . 

Q. Right. And so once you've got reportable Injuries, 
a certain number of reportable injuries, are each 
,, reportable injuries a certain number of points? 

MR. MONTGOMERY: Foundation. 

THE WITNESS: Say that one more time. 

BY MR. JUNGBAUER: 

Q. How did we get 40 points for Mr. Belanger? 

MR. MONTGOMERY: Objection to foundation. 

THE WITNESS; I don't know off the top of my 
head how many points you receive for a reportable injury. 

I think it is 40 and then it's -- I can't remember what's 
the word. Over time that 40 points gets reduced based on 
a time scale. 

BY MR. JUNGBAUER: 

t ^ — — 


NaeGCLi 

RepoRTinG 

CORPORATION 


800.528.3335 

tvww.NaegeliReporting.com 

503,237.7123 PAX 


fcnlwsA OR Se«id«, 
5QS.227.1SM 2W.<2a3)76 


Spokvte. WA Cwiur d'A/er»e. ID 
?I)9.8SB.6000 20SA67.|i6S 

Vilw.enfcreMliy VUeognfky 
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37 


1 I 

Q. Sure. And it's less points for a non reportable 

2 

injury? 

3 

A. That is correct. 

4 

Q. So if an employee gets hurt, if they report it even 

5 

if it's not their fault, if they report an injury even if 

G 

it's not their fault, more points go against them on this 

7 

scale if it gets reported? 

8 

MR. MONTGOMERY: Foundation. Incomplete 

9 

hypothetical . 

10 

THE WITNESS: If they report it? It's 

11 

depending on the category, not if they report it or not. 

12 

BY MR. JXJNGBAUER: 

13 

Q. Right. It's whether it's reported to the 

14 

government or not is what counts? 

15 

A. Yes, that's correct. 

16 

Q. All right. So let's say Mr. Belanger gets hurt and 

17 

if his injury has to be reported to the government, more 

18 

points are assessed against Mr. Belanger than if the 

19 

railroad doesn't have to report it to the government? 

20 

MR. MONTGOMERY; Object to the form. 

21 

BY MR. JONGBAUER: 

22 

Q. Correct? 

23 

A. Yes, to my knowledge. 

24 

Q. Okay. Now, once you add up -- so we've got 40 

25 

points on Mr. Belanger for a reportable injury and three 
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1 

points for non reportable injuries according to this form? 

2 . 

A. That's correct. 

3 ' 

Q. And then there's 7 points for operational failures? 

4 

A . That ' s correct . 

5 

Q. And that adds up to 50? 

6 

A. That's correct. • 

7 

Q. And that makes him a red employee? 

e 

MR. MONTGOMERY: Object to the form, 

9 

foundation and incomplete hypothetical. 

10 

THE WITNESS: That is correct on how it adds 

11 

up and makes him a red employee. 

12 

BY MR. JUNGBAOER: 

13 

Q. Now, a red employee is an employee that if they 

14 

make even a minor infraction of the rules, they can be 

15 

fired if they're a red employee? 

16 

A. I don't have any knowledge of that on that process. 

17 

Q. Who has knowledge of how the red employee or what 

18 

happens as far as termination of an employee if they're a 

19 

green or red employee? 

20 

A. It would be my supervisor. 

21 

Q. Okay. And there's a manual on that that tells him 

22 

' how to do that, right? 

23 

A. I presume so. 

24 

MR. MONTGOMERY: Objection. 

25 

THE WITNESS; I presume so. I would assume. 


800.528.3335 
WWW. NaegeUKeporting.com 

503.227.7123 FAX 
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T’ 

1 , 

BY MR. JUNGBAUER: 

2 

Q. And again you could ask that question on the 

3 

computer if you wanted to know? 

4 : 

MR. MONTGOMERY: Foundation, form. 

5 

THE WITNESS: Hot to my knowledge on that, I 

6 

wouldn't presume. 

7 

BY MR. JUNGBAUER: 

8 

Q. Okay. Are employees who are red employees versus 

9 

green employees at higher risk of termination for the same 

10 

actions or inactions? 

11 

MR. MONTGOMERY: Object to the form, 

12 

foundation, incomplete hypothetical. 

13 

THE WITNESS: I don't know. 

14 

BY MR. JUNGBAUER: 

15 

Q. What does red employee mean? 

16 

A. It's safety, based on your safety records and based 

17 

on the points . It kind of gauges an employee on how 

18 

safely they work. 

19 

Q. What is the red and green employee status used for? 

20 

MR. MONTGOMERY; Objection, foundation. 

21 

THE WITNESS: As a risk identifier. 

22 

BY MR. JUNGBAUER; 

23 

Q. What does your company do with that? 

24 

MR . MONTGOMERY : Foundation . 

25 

THE WITNESS: I haven't gone through the 
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j" CERTIFICATE 

j I, Sheralyn R. McCorraick, do hereby certify 

that pursuant to the Rules of Civil Procedure, the 
witness named herein appeared before me at the time 
and place set forth in the caption herein; that at 
the said time and place, I reported in stenotype all 
testimony adduced and other oral proceedings had in 
the foregoing matter; and that the foregoing 
transcript pages constitute a full, true and correct 
I record of such testimony adduced and oral proceeding 
had and of the whole thereof . 

IN WITNESS HEREOF, I have hereunto set my 
I hand this 19th day of June > 2007. 



Sheralyn R. MeComuck Commission Expiration 
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accident which is the subject matter of this litigation. 
Defendant has directed the Plaintiff to appear at this 
investigation and submit to questioning on cross- 
examination, upon threat of teraination of employment. 

2. Defendant has refused Plalntiff*e request that she 
be represented by legal counsel at this investigation. 

Any information regarding this accident possessed 
by Plaintiff could properly be obtained by Defendant at a 
deposition pursuant to this action, at which Plaintiff 
would be afforded right to representation by counsel. 

The Court further makes the following: 

1 . Any attempt by Defendant to subject Plaintiff to 
questioning or cross-examination regarding the subject 
mater of this litigation, while denying Plaintiff 
representation by legal counsel, would improperly prejudice 
Plaintiff's rights under the Federal Employers Liability 
Act, 45 U.S.c. section 51, et eeq. , and would be violative 
of the fundamental rights possessed by Plaintiff under the 
law of the State of Washington. 

2. Plaintiff would suffer immediate and irreparable 
harm if the status quo is not preserved for several days so 
that Plaintiff's motion for preliminary injunotive relief 
may properly be considered, in this regard, if a temporary 
restraining order is not issued. Plaintiff risks loss of 
her job by Defendant, or prejudice to her rights under the 
Federal Employers* Liability Act, neither of which could be 

CAW omce'aor 
MARY RUTH MANN 
I 300 HOOC aUlCDtNG 
79) SCCONO AVCNUe 
SEATTCt. WAiHiNOTON 
(20&)tr3-2B00 
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1 
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4 

5 

6 
7 
S 
9 

ID 

n 
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13 

14 


fully rectified through an award of money damages at a 
later date, 

3. In contrast to the harm faced by Plaintiff, 
Defendant will not suffer any appreciable harm if the 
status quo is preserved for several days. 

4 , Based upon the Affidavits, exhibits and legal 
memoranda submitted, Plaintiff is likely to ultimately 
prevail on the merits in this matter. 

Accordingly, IT is ORDERED: 

1. Plaintiff's motion fior a temporary restrain 
order, effective unt il hereby 

granted, and Defendant Burlington Northern Railroad 
Company, and each of its officers, agents, and employees, 
and all persons acting in concert within, are immediately 
restrained from: 


15 

16 
17 


A. Requiring Plaintiff to appear and testify or be 
questioned at an Investigation, presently 
scheduled by Defendant to comnence on March 31, 
1993, at 1:30 p.re., outside the presence of her 
attorney. 


18 

19 

20 
21 
22 


B. Requiring Plaintiff to appear and testify at any 
investigation hearing regarding the accident in 
controversy, or regarding Plaintiff’s work/safety 
habits, until and unless: 

(i) Defendant agrees to permit full and complete 
representation of Plaintiff by legal counsel 
throughout the investigation hearing at a 
time and place convenient to all,* 


23 

24 

25 

26 
27 


(ii> Defendant has provided to Plaintiff and all 
statements previously made by Plaintiff to 
Defendant regarding the accident of September 
IS, 1991, and has produced for duces tecum 
deposition by Plaintiff the following 
individuals: D.L. Ma3e, Burlington Northern 
Superintendent, Cascade Division; Amanda 
Gambrell, Burlington Northern Rehabilitation 

tAW O^PICCS Of 
MARY RUTH MANN 
U«0 MOQC SUILDiHC 
70) StCOHD AVCKUC 
SEATTLE. WASHINGTON »a 
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Dennis W Wright 
Senior Claims Refvcsentaiive 


May 8, 2007 



BNSF Railway Company 

General Claims Department 
2454 Occidental Avenue South 
Suite #1 A 
Seattle. WA 98134 
Telephone (206) 625-6446 
FAX (206) 625-6447 
Email: dennL5.'vright@BNSF.com 


William G. Jungbauer 
745 Kasota Avenue 
Minneapolis, MN 55414 


Re: Lucas J. Lilowitz 


Dear Mr. Jungbauer: 

We are requesting information on the medical status of your client Mr. Lucas J. Litowiz. 
Gur last medical status for him to remain off of work expired on 02/01/07. Please provide 
this office with an updated status report from his doctor on Mr. Litowitz’s current 
medical condition and limitations and or resuidtions. I 


Sincerely 

J •wLwd 

Dennis W. Wright O 
Senior Claims Representative 
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/>A u WA y 


Dennis W. Wright 
Senior G&iins Representative 


June!, 2007 






BNSF Railway Company 

Genera! Claims Depatlrnenl 
24S4 Occidental Avenue South 
Suite tf)A 
Scattfe. WA 9S134 
Telephone (206) 62S-6‘146 
FAX (206) 625^47 
Email: dennis.wrighti^BNSF.com 


William G. Jungbauer 
745 Kasota Avenue 
Minneapolis, MN 55414 


Re: Lucas J. Litowitz (Second Notice) Medical Status Update 


Dear Mr. Jungbauer: 

We are requesting infonnation on the medical status of your client Mr. Lucas J. Litowiz. 
Our last medical status for him to remain off of work expired on 02/01/07. 1 previously 
requested this update in a letter dated 05/08/07. 1 still have not received any information. 

Please provide this office with an updated status report from his doctor on Mr. Litowitz’s 
current medical condition and limitations and or restrictions. 1 have enclosed a medical 
status form that should be completed and faxed to Ms. Joan Costa as soon as possible. If 
you have any question, please contact me as soon as possible. Thank you for your 
assistance. 


Sincerely 

Dennis W. Wright 
Senior Claims Representative 



PLAINTIFFS 
h SXHiSiT 
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INSTRUCTIONS FOR COMPLETING MEDICAL STATUS FORM 


This form must be filled out compietely or U wlii impact the employee's work status. 
SECTION i 


BNSF Contact 

1, Comi^ete all in Section L 

2. Give the Medical Status Form to employee before medical appointment. 


SECTION it 


Employee 

1. Complete all items in Section 11. 

2. Sign and date the form in tho space provided. 

3. Please ensure that your health care provider completes Section III of the form. 


SECTION ill 


Health Care Provider (please read} 

1 . Please complete ^ items in Section tH, including Work Status Recomrrwndat/on. 

2. When requesting restricted duty, a FULL Dur/ rel^se date must also be included. The full duly 
date may be an estimate and is subject to change. 

3. Employees will only be considered for our restricted duty Transitional Work Program if they meet 
BNSF program criteria based on type of corvtition and length of restrictions. 

4. If this is a heart related condition, please mark the appropriate functional classification and 
objective assessment (refer to chart below). 

5. To maintain confidentialily. fax this form to t-877-20a-8216 (listed at the top and bottom of the 
form). 

6. Long-term Restricted Activity recommervdations vriil need additional detailed objective medical 
e^dence to support the restrictions, such as a valid Functlonai Capacity Evaluation ar>d the 2 
most recent office notes. 

7. A recommendation Not to Perform any Activity will be approved for a Rxed length of time based 
on objective evidence provided, nationally recognized disability guidelines or the next fotlow-up 
date. Only rarely is this appropriate long-term. Use foe Restricted Activity area when medically 
appropriate. 

S. Thank you for your time and consideration. 


American Heart Association Classifications 


Functional Capacity 

Objective .Assessment 

Class 1 - Patients with cardiac disoass but vrithout resuibng limitation of 
physical activity. Ordinary physical activity does not causa undue fatlgua. 
pa^Mtalior^, dy^nea. or anginal pain. 

A. No objective evidenca or 
cardiovascvlar disease. 

Class il ^ Patients with cardiac disease fesuttir>g in slight nmitation of physical 
Ktrvity. They are comfortable at resL Ordlr\ary physical acGvily results in 
fat^ue, palpitation, dyspnea, or anginal pain. 

B. Objective evidence of 
minimal cardiovascular 
(Ssease. 

Class ill - Patients with cardiac disease resulting in marked limitation of 
physical activity. They are comfortable at rest. Loss than ordinary activity 
causes fatigue, palpitation, dyspnea, or anginal pan. 

C. Objective evidence of 
moderately severe 
cardiovascular disease. 

Class IV - Patients with cardiac disease resultirrg in inanity to cany on any 
physical activity without discomfort. Symptoms of heart failure or the anginal 
syndrome may be present even at rest tf any physical activity is undertaken, 
discomfort is increased. 

D. Objective evidence of 
severe cardiovascular 
disease. 


MEDICAL STATUS FORM 

Fax completed form to 1-877-209-S21B 



PemMEMDOtO 
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Cllmb^ nadd»r. waffold. ate): N 0 F 

WorWt >9 on unprotacted haights: M O F 
Lifting up to lbs: M O F 


Those restrictions «ra: D Temporary □ Long-Tonw (PfMse send 2 most recant office ne»ffrs) 


□ Unable To Perform Any Actl^ Effactiw date: 


Htoflf* Cart Provictof's S^natu/vj _______________ 


Msxi tollotH-up date: 


FAX COMPLETED FORM TO 1 -877-209-621 6 


Cltjutto »onr MEOOMie 
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08/22/2007 13:5L FAX 233 927 4G52 Landnark Homes 





Mlchaol J. Bab{k 

Assl. Termini Suparinton(}9nt 


BNSF Railway Company 
2601 20^ Avenue Wast 
Seattle, Washington 08190-2907 

(208) 272-3762 
(208) 2T2-3775 Fax 


June 20, 2007 
FUe; IN-07-1 i93 

CERTIFIED MAIL 7006 21 50 0000 6941 2326 


Emplld 1675503 
LUCAS J LITOWITZ 
6207 26TH STNE 
TACOMA WA 98422 

Investigation scheduled at theTenninal Superintend^t's Office, Baimer Yaid, 2601 20th Ave W, 
Seattle, Washington, at 1 1 00 hours on Wednesday, June 20, 2007, was opened at 1 1 08 hours on 
Wednesday, June 20, 2007, and recessed at the request of Local Chairman K.H. Allred account not 
prepared to priced with investigation, and with the concurrence of all parties. Therefore, attend 
invesUgatioa at the Terminal Superintendent’s OfRce, Baimer Yard, 2601 20th Ave W, Seattle, 
Washington, at 1100 hours on Thursday, July 5, 2007, for the purpose of ascertaining the facts 
and determining your responsibility, if any, in connection with your alleged failure to comply widi 
instructions issued by BNSP Director of Administration Ken Iverson on May 25, 2007 (letter 
attached) to dthen Report for duty no later than June 6, 2007, or provide information on your 
physician’s letterhead or presoription fonn to support ymir continued absence from duty. 

b connection with these alleged violations, you are ineligible for Alternative Handling under Part 1, 
Section III G of the Safety Summit Agreement. 

Please arrange for representative and/or witnesses, if desired, in accordance with governing 
provisions of prevailing schedule rules. 

Request for postponement will not be considered less than 24 hours in advance of the investigation 
date and time. 

Acknowledge receipt by affixing your signature in the space provided on copy of this letter. 


Michael J. Babik 

Asst. Terminal Superintendent 

cc: Crew Management 

Ken Iverson - Please arrange to attend as wtness 


Signature 


Date 


PUUNTIFFS 

EXHIBIT 

do 
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UNITED STATES DISTRICT COURT 
FOR TUE WESTERN DISTRICT OF WASHINGTON 


LUCAS LITOWITZ, ) 

) 

Plaintiff, ) No. C07-993 

) 

vs. ) BNSF’S MEMORANDUM IN 

) OPPOSITION TO PLAINTIFF ’ S 
THE BURLINGTON NORTHERN & SANTA ) MOTION FOR A TEMPORARY 

FE RAILWAY COMPANY, a corporation, ) RESTRAINING ORDER 

) 

Defendant. ) 

) 

) 

I. INTRODUCTION 

Plaintiffs request for injunctive relief in this FELA case is nothing more than an effort 
to interfere with the employer/employcc relationship and is clearly improper. Under the RLA 
the National Railroad Adjustment Board has exclusive jurisdiction over disputes such as this 
between railroads and unions. As such, courts have no jurisdiction to enjoin investigations or 
other disciplinary action taken by carriers against their employees. 

Even if tlie Court did have jurisdiction over this matter, an order restraining BNSF’s 
investigation would be inappropriate. The inquiry relates only to why plaintiff failed to 
provide information repeatedly and properly requested, or report for work, not into the 


BNSF’S OPPOSITION TO PLAINTIFF’S MOTION FOR A TRO - 1 


MONTGOMERY SCARP MACDOUGAI.L. PLl.C 
1218 Third Avuiuc. 

Seattle, Washington 9s 
Telephone (206)625-1 
Facsimile (206) 625- 
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underlying events related to plaintiffs injuiy, thus plaintiff ean make no showing of suecess 
on the merits or harm. 

II. FACTS' 

Mr. Litowitz elaimed to be injured at work on June 1 , 2006. 

On February 2, 2007, Mr. Litowitz’s counsel notified BNSF ofhis representation, and 
demanded that BNSF have no contact with his client. Frisinger Dec., Ex. 1. The demand had 
no force of law. See Section III(C), below. 

On May 2, 2007, Joan Costa of BNSF wrote to Mr. Litowitz requesting that he provide 
BNSF with information relating to his medical arid retum-to-work status. Frisinger Dec., Ex; 
2. BNSF needs the information to help employees manage their recovery and return to work. 
Iverson Dee. T|4 (filed herewith). Mr. Litowitz did not respond. 

On May 8, 2007, Dermis Wright of BNSF wrote to Mr. Litowitz 's attorney requesting 
the same information. Frisinger Dec., Ex. 8. Mr. Lotowitz’s attorney did not then respond. 

On May 25, 2007, Ken R. Iverson of BNSF wrote to Mr. Litowitz, following up on 
Ms. Costa’s letter of May 2, requesting the same information. Frisinger Dec., Ex. 3. Mr. 
Iverson directed Mr. Litowitz to either provide the informadon by June 6 or report for work. 
Id. Mr. Litowitz did not respond, or report for work. 

On June 1, 2001, Dennis Wright of BNSF again wrote to Mr. Litowitz’ s attorney, 
following up on his own letter of May 8, requesting informadon relating to his medical and 
remm-to-work stams. Frisinger Dec., Ex. 9. Mr. Libowitz’s attorney did not then respond. 

On June 12, 2007, BNSF notified Mr. Litowitz that it would conunence an 
investigation hearing on June 20 in connection with Mr. Litowitz’s failure to comply with 
instructions to provide necessary information, or report to work. See Montgomery Dec., Ex. 


There are conspicuous and noteworthy problems with the “Facts” section ofplainlifTs brief. It contains a lot of 
ar^ments, not Sets, such as plaintiffs assertion that the investigiiion is being done solely in an efTorl to luminate plaintiff to 
eliminate a damages claim. See Motion for TRO at 2:24-2:26. Also, many of the staicmoits arc uncited, meaning that they are 
unsupported in the record by any evidence whatsoever, and mud be disregarded. Byway ofeiample only, plaiitiff s statement 
that at the investigption hearing he ‘Svill be examined aid cross-examined about the accident and his medical statu^’ is not only 
wholly unsupported rhetoric, it is flat wrong, see ivenon I>cc. 1 4. as is the statement that Mr. Iverson’s letter “clearly violale[s] 
the rules of civil procedure and Mr. Litowitz’s right under the FELA,” Motion for TRO at 2:16. 

MONTGOMERY SCARP MACDOL'CALL, PLLC 

1218 Third Avoiue, Suite 2700 
Seattle, Washington 98101 
Telephone (206)625-1801 
Facsimile (206) 625-1807 
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1. The investigation was undertaken pursuant to a collective bargaining agreement. Iverson 
Dec. f7. 

On June 15, 2007 - nine days after Mr, Litowitz was required to provide the 
information or report for work — Mr. Litowitz’s attorney finally responded to BNSF’s 
inquiries, sending along some medical records and promising to “assist Mr. Litowitz in 
providing the BNSF with necessary information.” Frisingpr Dee., Ex. 4. 

On June 20, 2007, BNSF convened its investigation to determine why Mr. Litowitz 
had refused to advise it of his medical and retum-to-work status despite four requests over a 
four-plus week period. See Frisinger Dec., Ex. 10. The investigation is solely related to Mr. 
Litowitz’s failure to respond to K^SF’s repeated requests. Iverson Dec. Tj3. BNSF’s purpose 
is not to question Mr. Litowitz about the accident and his medical status. See Iverson Dec. 1f4. 

At Mr. Litowitz’s representative’s request, the investigation was recessed until July 5, 
2007,atll;00a.m. Id. 

On June 22, 2007, a doctor wrote a letter stating that plaintiff could return to light duty 
work, but did not opine when he could return to full duty. Frisinger Dec., Ex. 5. Plaintiff 
(finally) provided this letter to plaintiff. 

On June 26, 2007, plaintiff filed this action, seeking damages under the Federal 
Employer’s Liability Act. 

Last Friday, June 29, plaintiff filed a motion for a temporaryrestraining order, asking 
this Court to stop the investigation into his repeated refusal to respond to requests for 
information, and BNSF’s directive that he do so or report to work. Friday afternoon, BN SF 
was notified by the Court that any response to plaintiff’s motion was due the following 
Monday at noon. This is that response. 

Ill, DISCUSSION 

Under the facts of this case and the applicable law, plaintiffs motion for extraordinary 
relief should be denied. 


MONTGOMERY SCARP MACDOUGALL, PLLC 
1218 Third Avaiue, Suite 2700 
Seattle, ^shington 98I0I 
Telephone {206) 625-1 801 
Facsimile (206)625-1807 
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A. Serious questions are not raised by plaintifrs motion. 

1. BNSF’s investigation does not relate to claims asserted in this lawsuit. 

In support of his motion to restrain BNSF*s investigation, plaintiff makes many 
incorrect and unfounded statements regarding the nature, scope, and motive behind BNSF’s 
investigation ofplaintifTs failure to respond to BNSF’s requests for information. Asa 
threshold matter, before addressing the legal analysis, these statements should be addressed. 

Plaintiff claims that BNSF seeks to conduct “extensive cross-examination of Plaintiff 
with regard to matters relevant to this litigation (i.e. his medical condition, bis physical 
restrictions, and his corresponding ability, or inability to perform his duties).” Motion for 
TRO at 4:22-4:24. This assertion is repeated over and over in plaintiffs brief; an apparent 
scare tactic. See also Motion for TRO at 2:25-2:26; 3:16-3:17; 3:19-3:20. It is categorically 
untrue. BNSF intends to inquire only into why plaintiff ne^ected to respond to BNSF’s four 
requests for information and, ultimately, BNSF’s demand that plaintiff either provide the 
information or return to work. 

Plaintiff alleges that BNSF is conducting this investigation “solely in an effort to 
tenninate him for purposes of eliminating future wage from his FELA daim.” Motion for 
TRO at 2:24-2:26. This assertion is wholly without support. In an effort to bolster this 
unsubstantiated claim, plaintiff describes a “risk identifier” system whereby employees are 
given a “red” or “green” status related in part to their accident history. Plaintiffs status as an 
employee will not be affected by any such system. Iverson Dec. ^6. Instead, it will be 
determined by whether Mr. Litowitz committed a ‘^on-serious” or “serious” infraction by his 
failure to respond to BNSF’s request for information, and whether be has committed or does 
commit rules violations in the past or future. Iverson Dec. ^16.^ 


To support its assertion that the “red” “green” will socBehowafleclMr. Litowitz, plamtiff cites to adeposition 
transcript Tromthe deposition ofBrian Reilly, taken in at unrelated lawsuit. Mr. Rciliy testilied that he has no knowledge of 
how the system relates to the potential termination of an employee. Deposition of Brian Rally at 3S:I6. 


BNSF’S OPPOSITION TO PLAINTIFF’S MOTION FOR A TRO -4 


MONTGOMERY SCARP MACDCHIGALL, PLLC 
1218 Third Avoiue. Suite 2700 
Seaitle, Washington 98101 
Telephone <206)625-1801 
Facsimile <206)625-1807 
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BNSF’s sole purpose in this investi^tion is to determine why plaintiff, with 
knowledge that company policy required certain information from him in order to maintain his 
medical leave status, failed to provide the information, and whether such a failure warrants 
disciplinary measures. As is clearly stated in the letter demanding plaintiff’s presence at the 
investigation, the inquiry is limited to whether plaintiff knew that his employer required 
certain information of him, whether plaintiff failed to provide that information or report for 
duty, and whether company policy necessitates punishment for such a violation of protocol. 

BNSF does not intend to question Mr. Litowilz about the factual circumstances surrounding 
his injury, the extent of his injury, any allocation of fault for his injury, or any other topic 
properly the subject of this FELA litigation. The inquiry’s only relationship to this litigation 
is that the injury that plaintiff alleges in this litigation led to the need for documentatioi of his 
medical leave status. No inquiry into the facts and circumstances of the injury, however, are 
necessary or contemplated. 

2. This Court lacks jurisdiction over disputes governed by the Railway 
Labor Act such as those addressed in plaintifTs TRO motion. 

At issue in this case is a labor dispute between a common canier by rail and one of its 
employees which is governed by the Railway Labor Act ("RIA"), 45 U.S.C. §§ 151 et.seq., 
which "provides a comprehensive framework for the resolution of labor disputes in the 
railroad industry." Atchison. Topeka, and Santa Fe Railway Co. v. BueU, 480 U.S. 557, 562, 

107 S. Ct. 1410, 1414 (1987). Such disputes fall into one of two categories: "major disputes" 
seeking to create new contractual rights, which are govoned by 45 U.S.C. §§ 152 Seventh and 
156; and "minor disputes" which involve the enforcement of existing contractual rights and 
are governed by 45 U.S.C. § 152 Sixth and 153 First (i). Consolidated Rail Corp. v. Railway 
Labor Executives’ Ass;n, 491 U.S. 299, 302, 109 S. Ct. 2477, 2480 (1989). In the case of a 
"major dispute" the RLA requires a "lengthy process of bargaining and mediation" during 
which the parties are required to maintain the status quo and federal district courts "have 
subject matterjurisdiction to enjoin a violation of the status quo pending completion of the 
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required procedures." Id. "Minor disputes" are subject to a compulsory and 
binding arbitration process from die local level through the National Railroad Adjustment 
Board, with limited judicial review of the arbitral decision which has been characterized as 
"'among the narrowest known to the law."’ Id. at 303, 109 S.Ct. at 2480-81; Union Pacific 
Railroad Co. v. Sheehan, 439 U.S. 89, 91, 99 S.Ct. 399, 401 (1978) (citation omitted); 45 
U.S.C. § 153 First (i). 

"Minor disputes" contemplate the existence of a collective bargaining agreement that 
has already been concluded and relate to citherthe proper meaning or application of the 
particular provisions of the agreement If a dispute can be conclusively resolved by 
interpreting an existing agreement, it falls into the category of a "minor dispute.” 

Consolidated Rail Corp., supra at 305, 109 S. Ct. at 2482. “.Where an en^Ioycr asserts a 
contractual ri^t to take the contested action, the ensuing dispute is minor if the action is 
arguably justified by the terms of the parties' collective bargaining agreement.” As one court 
stated, "Congress specifically intended the RLA to keep railroad labor disputes out of the 
courts and instead requires the use of grievance procedures and arbitration." Lewy v. Southern 
Pacific Transportation Co., 799 F.2d 1281, 1289 (9th Cir. 1986) {citing Union Pacific 
Railroad Co. v. Sheehan, 439 U.S. 89, 94 (1978)). 

The leading case in this area is Andrews v. Louisville and Nashville Railroad Co,, 406 
U.S. 320 (1972), in which a railroad anployee claimed damages resulting from the refusal to 
reinstate his employment following his recovery from a personal injury. The Supreme Court 
held that the grievance and arbitration procedures provided by the RLA for resolution 
of "minor divSputes" such as termination of an individual’s employment are mandatory and 
constitute an employee's exclusive remedy against his employer. Dismissing the argument 
that the claim was one for "wrongful discharge" and therefore fell outside the scope of the 
RLA, the Court noted: 

[T]he very concept of "wrongful discharge" implies some sort of statutory or 
contractual standard that modifies the traditional common-law rule that a 
contract of employment is tciminablc by dther party at will. Here it is 
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conceded by all that the only source of the petitioner's right not to be 
discharged, and therefore to treat an alleged discharge as a "wrongful" 
one that entitled him to damages, is the collective-bffl’gaining agreement 
between the employer and the union. 

Id. at 323-24. 

Since the decision in AndrewSy courts have rejected efforts to circumvent it through 
innovative pleading. InMagnuson v. Burlington Northern Inc., 576 F.2d 1367 (9th Cir.), cert, 
denied, 439 U.S. 930 (1978), the plaintiff had been dismissed from employment as a train 
dispatcher after a railroad investigation determined that he was responsible for a collision. 

The employee brought an action in state court against the railroad and the employee who 
conducted the investigation, alleging that his dismissal amounted to an "intentional infliction 
of emotional distress" for which he sought damages. The case was removed to federal court 
and then dismissed upon a finding that it was in fact a "minor dispute" subject to the 
occlusive arbitral remedy provided by the RLA. On appeal, the court specifically 
rejected the plaintiffs contention that his claim was a common law tort action not subject to 
Andrews, stating: 


If the basic injury was his wrongful discharge, the complaint 
involves a minor dispute which must be arbitrated following the procedures of 
the RLA. All of the damages which he claims to have suffered flowed from 
his wrongful dismissal from his employment. The alleged evil motivation of 
the defendants would have caused him no legal injury if he had dther not been 
discharged or if his discharge was not wrongful. The injuries for which he 
sought compensation included not onty his emotional distress, but also Hs 
loss of income from his job from the time of his discharge until retirement 
age, together with loss of his retirement benefits. His emotional distress 
was an incident of the wrongful discharge, rather than a result of an alleged 
conspiracy. Every employee who bdieves he has a l^itimate grievance will 
doubtless have some emotional anguidi occasioned by his belief that he has 
been wronged. Artful pleading cannot conceal the reality that the gravamen of 
the complaint is wron^^il discharge. If the pleading of emotional injury 
permitted aggrieved employees to avoid the impact of the RLA, the 
congressional purpose of providing a comprehensive federal scheme for the 
settlement of employer-employee disputes in the railroad industry, without 
resort to the courts, would be thwarted. 


26 


Id. at 1369. 


27 


Claims involving the railroad disciplinary inveshgation process itself have specifically 
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been held to constitute "minor disputes" subject to compulsory and binding arbitration under 
the Railway Labor Act. In Magnuson v. Burlington Northern. Inc., supra, plaintiff claimed 
that in addition to the discharge itsdf, he was harmod by the actions of railroad^ alleged abuse 
of the investigatory process and the alleged presentation of false and misleading evidence at 
the investigation which lead to his discharge. Noting that both the investigation requirement 
and the fair hearing right were “products of a collective bar^ining agreement,” the court in 
Magnuson held that the Adjustment Board and not the courts had exclusive jurisdiction over 
the dispute. 576 F.2d at 1369. 

Similarly, in National Railroad Passenger Corp. v. lA.M.A.W., 915 F.2d 43 (1st Cir. 

1 990), the court held that it had no jurisdiction over challenges of disciplinary action taken 
against railroad employees as the result of a strike, stating: 

The trial court correctly held . . . that controversies involving disciplinary 
matters are "minor disputes" within the exclusive jurisdiction of the 
Adjustment Boards, [citations omitted] A dispute over the justification 
for and propriety of warnings and disciplinary investigations, as is present 
in the case herein, certainly falls within that class of controversies termed 
"minor disputes” under authoritative precedent. 

Id. at 50. As noted in the Declaration of Ken Iverson, the investigation into Mr. Litowitz 

arises under the applicable collective bargaining agreement. A long line of decisions holds 

that the grievance and arbitration process under the RLA is mandatory, exclusive and 

comprehensive in the case of a so-called "minor dispute," the kind of disagreement involved 

here. These cases further hold tfiat no court, state or federal, can interfere with this process, 

except for the limited appeal after the matter has gone all the way through the National 

Railway Adjustment Board. If there is a dispute r^arding a disciplinary hearing under a 

collective bargaining agreement, these matters must be resolved under the RLA. This point 

has been made repeatedly by the United States Supreme Court as noted in Elgin J. &. E. Ry. v. 

Burley, (1945) 325 U.S. 711, 723, as well as in Gunther v. San Diego &A.E.R. Co., (1965) 

382 U.S. 257, in which the United States Supreme Court stated, "This Court, time and again. 
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1 has emphasized and re-emphasizcd that Congress intended minor grievances of railroad 

2 workerstobedecidedfmally by the Railway Adjustment Board." /d. at 263.^ 

3 With regard to Plaintiffs request here for injunctive relief, neither state nor federal 

4 courts have jurisdiction to enjoin proceedings going forward pursuant to the terms of a 

5 railroad collective bargaining agreement. This recognition that courts cannot enjoin company 

6 proceedings under collectively bargained agreement is well set out in Local 1477 UTU v, 

1 Baker, 484 F.2d 228, 230-31 (6th Cir. 1973): 

8 If a dispute is minor and the parties are unable to resolve it through negotiation 
or prescribed grievance procedures, the National Railroad Adjustment Board 

9 then has primary and exclusive jurisdiction imder Section 3 of the Railway 
Labor Act, 45 U.S.C. § 1 53, to interpret the agreement of the parties and make 

10 an appropriate award. [Citations omitted.] Thus generally stated, these 
concepts are settled law with which no party bo this appeal takes issue. 

11 *** 

It follows that in this case the District Court has exceeded its jurisdiction by 

1 2 undertaking to interpret a labor contract and related rules, the impact of which 
upon the matter in dispute is unclear, and then permanently enjoining the 

13 railroad from taking any disciplinary action inconsistent with the Court's 
interpretation ofthe controlling ^eement. 

14 I 

In this regard, it should be emphasized that the RLA normally provides significant 

15 

procedural safeguards during and after an investigation, a concern discussed in Clark v. 

16 

Seaboard Coastline R. Co., 332 F. Supp. 380, 381 (N.D. Ga. 1970). Mr. Litowitz will, ifhe 

17 

wishes, be represented by his union representative at the investigation, have the right to 

18 

examine wifriesses, and the right to appeal an adverse finding. Iverson Dec., ^7; see also 45 

19 

U.S.C. § 153 Subsection (g). 

20 

Based on the foregoing, it is clear this Court has no jurisdiction whatsoever to 

21 

entertain the plaintiffs motion for relief. The matter in question is solely within the purview 

22 


23 

24 ^ A brief list of the many decisions supporting the foregoing assertions includes Andrews v. LouisvilleA Nashville R, 
Co.,406U.S, “ilti {\912)\ Brotherhood of Locomotive En^eersv. Louisville& Nashville R. 0>., iTi U.S. 33 {196^); State of 

- . California v. Taylor, 353 U.S. 553 (1957); Brotherhood ^Railroad Trainmen v. Chicago Rock Island A Pacific R. Co., 353 
U.S. 30 (1957), reh'g den., 353 U.S. 94S; Radio v. U.S., 669 F.2d 681 (4lh Cir. l9ay,Railway Labor Executives Assoc, v. 
Atchison, Topeka & Sana Fe Rwy. Co., 430 F.2d 994 {9th Cir. 1970), cert, den., 400 U.S. lOZl’, Diamond v. Terminal Rwy., 

25 Alabama State Docks, 421 F.2d 228 (5lh Cir. I970);^>e»jcer v. Missouri Pacific R. Co., 581 F. Supp. 1220 (D. Mo. 1984), 

473 F.2d Sn;Henneburyv. Transport Workers Union of America, 49$ F. Supp. 1319 (D. Mass. 1980);7?earf v. Baker, 4^0 7. 
Supp, 472 (D. Del. l9ny,Merinukv. Baker, 366 F. Supp. 735 (E.D. Pa. 1973); JoAnrton v. Interstate R. Co., 345 F. Supp. 1082 

27 (D- Va. 1972); Elgin, Joliet & Eastern Rwy. Co. v. Unil^ Transportation Union, 342 F. Supp. 793 (N.D. Til. 1972); and 

Baltimore & Annapoli.^ R. Co. v. National Mediation Board, 32 1 F. Su[^. 5 1 (D, Md. 1 970). 
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of the RLA, the statutory scheme created by the United States Congress to resolve labor 
disputes in the railroad industry. 

In situations involving contact for the purpose of learning employment status, such as 
here, numerous courts have found that the RLA trumps any FELA litigation. In DeFelice, 1 24 
F.R.D. 603, 603 (W.D. Pa. 1989), for example, ConRail submitted a medical form toils 
employee to certify that the employee remained properly on disabled status, long after the 
instigation of litigation. The court concluded that because the form did not request findings 
from a physical examination, results of tests, or any medical conclusion other than a 
diagnosis, the form was not a discovery tool for litigation, but instead fell under the purview 
of the collective bargaining agreement between the railroad and its employees. Id. at 605. 

The court thus denied a protective order preventing plaintiff from providing the requested 
information because such an order fell under the purview of the RLA. Id. at 604 {citing Lewy 
V. S. Pac. Trans. Co., 799 F.2d 1281, 1289 (9th Cir. 1986)). 

Similarly, in State ex rei Union Pac. R.R. Co. v. Dierker, 961 S.W.2d 816, 817 (Mo. 
1998), plaintiff Harper was brought before a disciplinary board for failing to comply with 
railroad requests documenting his medical condition. The Missouri Supreme Court ruled that 
the RLA’s adjustment board possessed exclusive jurisdiction over such matters, and it was 
thus precluded from granting a protective order similar to the order requested hffein. Id. at 
824. See also, e.g., Heller v. Consolidated Rail Corp., 1995 U.S. Dist. LEXIS 11615 (E.D, 

Pa. 1 995) (refused to grant protective order because of RLA preclusion); Chapman v. S. 
Buffalo Ry. Co., 43 F. Supp. 2d 312 (W.D. NY 1999) (same). 

Here, BNSF requests information regarding employee status pursuant to its company 
policy, the collective bargaining agreement, and the RLA. Courts have found that such 
requests for information related to employment requirements, and investigations related to the 
failure to follow such requests, fall under the RLA’s jurisdiction over “minor disputes” related 
to employment relations and the collective bargaining agreement between the parties. As 
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such, this dispute is properly decided only within the arbitration mechanisms of the RLA, and 
this court lacks thejurisdiction to enjoin such proceedings.'' 

B. Even if this court finds that it has jurisdiction, a TRO is not proper. 

Even if the Court finds that it has jurisdiction over the matter, a temporary restraining 
order would be improper because plaintiff docs not face “serious hardship” if the motion for a 
temporary restraining order is denied. As stated previously, plaintiff faces no examination 
directly into matters involved in his FELA litigation, but only into his failure to provide 
requested information or report for duty. The investigation will have no effect on plaintiffs 
FELA claims. Plaintiffs histrionic assertions that BNSF will play “judge, jury, and 
cxecutionef’ are unfair and unfounded. BNSF is following applicable procedures prescribed 
by company regul^ions, the collective bargaining agreement between the parties, and the 
RLA relating to an employee’s failure to provide requested information to his employer. 

Plaintiff also states that the failure to provide counsel raises serious questions about 
the investigation. But plaintiff has no right to counsel at a disciplinary investigation. See 
Chapman, 43 F. Supp. 2d. at 317 (citing Holmes v. Elgin, Joliet & Eastern Ry. Co., 815 F. 


17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 


The cases plaintiff cites aredistinguishable fromthis in several inpoitant, and ultimatdy dispositive, respects. 

Plaintiff relies havily anPartida v. Union Pacific R.R, 221 F.R.D. 623 (C.D. Ca. 2004), which he claims involves 
“exactly the actions requested of the Plaint iff herein.” Even a cursory reading of Parrido reveals that it does not InParlida, the 
plainti^ started his lawimit wdl befon his railroad emp{o)er requested that he take a physical examination. The court simply 
ruled that allowing (he defendant to do so would subvert plaintiff's rights tinder the Federal Rules o f Civil Procedure in FELA 
actions. Id. at 628*29. The case has no applicability here at all. BNSF’s investigation started well before plaintiff ffled his 
action asserting FELA claims here. BNSF is not demanding that plaintiff submit to a physical examinatbn ~ something 
governed by Fed. R. Civ. P. 35 when litigation is pending - BNSF is intcstigating plaintiff's failure to provide information. 
BNSF is not inquiring into matters underlyingplaintifTs FELA claim. Pariida is inapposite, although itis worth noting that the 
court acknowledged ^at a railroad has die right to conduct investigations under the Railway Labor A:t and collective ba-gaining 
agreements. See id. at 627. 

Plaintiff also cites Vicaryv. Consolidate Rail Corp., 942 F. Supp. 1 146 (N.D. Ohio 1996) to support the proposition 
that this court has thepower to grant a TRO. In Pico/ 7 , while FELA litigation ongoing the defendant railroad sent plaintiff 
extensive questionnaires related to his injury and attempt to force the planlilf to undergo a program of extensive rehabilitation 
at the railroad's dirxtion. Id. at 1 148. In that case, where a FELA case was already ongoing, the court simply held that such 
tactics constituted attempts to “engage in extra-judicial discovery” and “circumvent the rules” of civil procedure. Id. at 1 147, 

1 1 50. Importantly, however, the court in Vicary actually stated that it reco^ized that it was likely “prevented from interfering 
directly with disciplinary proceedings brought by the railroad against an employee.” Id. at 1 149. As such disdplinaiy 
proceedings are exactly what is at issue in this iiDtion, Ptca/y actually supports the position that this court can not enjoin them. 

Lastly, plaintiff* cites to a restraining order obtained byplointifTs cunent counsel on a single occasion fourteen jears 
ago in King County Supoior Court in Gutierrez v. B/ifSF, No. 93-2-07954-1 , The order b far from persuasive. It was plainly 
entered without notice or opposition by BNSF, and was set over for further hearing. More to the point, however, the order 
explicitly states that the investigation was “in connection with the accident which is the subject matter of this litigation." As 
discussed previously, BNSF has no intention ofque^ioning plaintiff regarding the subjxt matter of Siis litigation, as its 
investigation is rdated only to plaintiff’s failure to provide information requested. The retraining order in Gutierrez therefore 
also does not help plaintiiThere. 
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Supp. 279, 284 (N.D. Ind. 1992)). See also Callas v. Norfolk and Western Railway Co., 195 
IU.2d 356, 373, 748 N.E.2d 153 (2001) (“the railroad has the right to hold disciplinary 
proceedings pursuant to the collective-bargaining agreement without attorneys present from 
either side”). Thus the failure to provide counsel cannot raise serious questions about the 
proceeding. As such, there is no foreseeable harm sufficient to warrant the issuance of a 
temporary restraining order halting a lawful investigation. 

C. BNSF properly contacted plaintiff. 

Plaintiff also argues that BNSF’s letters directly to plaintiff are improper because they 

arc an effort to obtain discoverable information without including plaintiffs counsel. It beais 
repeating that at the time of BNSF’s contacts with plaintiff, plaintiff had not yet begun 
litigation and plaintiff remained (and remains today) an employee of BNSF. Faced with 
nearly identical facts, courts have stated that direct contact with an employee/plaintiffby a 
railroad to obtain cmplo 3 nment information is not improper, even after the litigation starts. 
See,.e.g., DeFelice v. Consolidated Rail Corp., 124 F.R.D. 603, 605 (W.D. Pa 1989) (while 
the plaintiff and the defendant had a relationship vis-a-vis the litigation, the parties also had a 
relationship as employer and absent employee. Contacts relating to obligations of absent 
employees under the collective bargaining ^reement fell outside the litigation sphere, and 
were thus not improper.) Here, as in DeFelice, BNSF directly contacted its employee about 
the employee’s obligation to provide BNSF with certain information during a medical 
absence. Furthermore, unlike in DeFelice, BNSF’s contacts with plaintiff occurred well 
before plaintiff filed this action. Such contacts fell outside the scope of the litigation 
relationship for which plaintiff had obtained representation, and are thus not improper. 

IV. CONCLUSION 

For the reasons stated, plaintifFs motion for a temporary restraining order should be 

denied. 
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DATED this 2"'’ of July, 2007. 


Montgomery Scarp MacDougall, PLLC 


/s Tom Montgomery 

Bradley P. Scarp, WSBA No. 21453 

Tom Montgomery, WSBA No.l9998 

Attorneys for Defendant BNSF Railway Company 

1218 Third Avenue, Tf' Floor 

Seattle, WA 98101 

Tel. (206) 625-1801 

Fax (206) 625-1807 


CERTIFICATE OF SERVICE 


I am over the age of 18; aad not a party to this achon. I am the assistant to an attorney with Montgomery 
Scarp MacDougall, PLLC, whoseaddrcss is 1218 Third Avenue, Suite 2700, Seattle, Washington, 98101. 


I hereby certify that a true and complete copy of defendant's MEMORANDUM Iff OPPOSITION TO 
PLAINTIFF’S MOTION FOR A TEMPORARY RESTRAINING ORDERhas been sent for filing in United States 
District Court, Western District of Washington via ECF, which provides notice via email to the following interested 
party: 

Bradley K. Crusb 
CROSTA and DATE MAN 
ATTORNEYS AT LAW 
999 Third Avenue, Suite2525 
Seattle, WA 88104 
Tel (206) 224-0900 
Fax (206 467-8028 

I declare under penalty under the laws of the State of Washington that the foregoing information is true and 

correct. 

DATED this 2"^ of July, 2007 at Seattle, Washington. 


/s Abigail Pratt 

Abigail Pratt, Legal Assistant 
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LUCAS LrrOWlTZ, ) 

) 

Plaintiff, ) 

) 

vs. ) 


THE BURLINGTON NORTHERN & SANTA 
FE RAILWAY COMPANY, a cotpoiration. 


No. C07-993P 

DECLARATION OF KEN IVERSON IN 
SUPPORT OF BNSF’S RESPONSE TO 
PLAINTIFF’S MOTION FOR A 
TEMPORARY RESTRAINING ORDER 


Defendant. ) 

1 


1, Keo Iverson, under penalty of pcijury of the laws of the State of Washington^ hereby 
declare as follows: 

1 . lam over the age of 18, and am otherwise competent to testify as to all matters 
faereiii, and make the following statements based <»t my ovm persona] knowledge. 

2. lam Director of Administration for BNSF Railway's Northwest Division. I am 
familiar with the procedures used by the BNSF in the investlgalion process and, if necessary, 
the ^i^lication of discipline of employees such as Lucas Litowitz. 

3. The investigation that Mr. Litowitz seeks to stop in his motion for a temporary 
restraining order is not in investigation into the facts or circumstances of his injury. The 
.investigation, as Michael J, flatrik’s June 20, 2007 letter to him states, is sSolety related to Mr. 


DEOARATION OF KEN IVERSON IN SUPPORT 
OF BNSF'S RESPONSE TO MOTION FOR A TRO - 1 


montcomcry scarp MACDOUGALL. pllc 
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Utowitz’s failure to respond to several letters from BNSF asking for his medical and/or 
retrao-to-worit status. 

4. I believe that Mr. Utowitz assertion that he “will be examined and cross- 
examined about the accident and his medical status” is incotrect. He will be questioned about 
why he did not respond to BNSF’s inquiiias about bis medical condition so that BNSF could 
help manage Mr. Litowite’s recovery and return to work. 

5. Mr. Litowitz’s assertion that “the investigation is being done solely in an effort 
to teiminate him for the purpose o.f eiiminating foturo wage from his FELA claim and obtain 
information about the incident and about his medical condition as a result of the inddent" is 
iocorrect The investigation is being undertaken to determine whether an employee violated 
company rules by failing to respond to BNSF’s request for information. 

6. Investigations are a vehicle used to detenoine whether an employee committed 
a violation of BNSF rules. Violations are classified as “non-scrious,” “serious,” or 
“rUsmissible.” Mr. Utowitz’s non-response to BNSF’s requests for his medical and retum-to- 
work status is at worst a “serious,” not a “dismiseibie,” rule violation. His employment status, 
tlten, if he wore found to have violated company rules will depend on any past and future rule 
violations. It will not be afiected by whether he is considered a "red” or “green” employee. 

7. The invesrigation will be conducted pursuant to longstanding procedural rules 
which, it is my understanding, are tlie result of collective bargaiDing agreements. Among the 
rules, Mr. Ulowiiz’s is emitled to representation by another employee or union officot of his 
choosing, the right to examine witnesses, and the right to rppeal an advcise fording. 

DATED this Rwf day of July, 2007 at _, Washingum. 



Ken Iverson 


DECLARATION OF KEN IVERSON IN SUPPORT 
OF BNSF’S RESPONSE TO MOTION FOR A TKO - 2 


MONTGOMERV SCARP MACDOtlGALL, PLLC 
t21t tbttf] Avenue^ Suita 2700 
Wishintton 9S101 

FcofimHe ^)fi2MS07 
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CERTIFICATE OF SERVICE 


I am over the age of 1 S; and not a party to this action. I am the assistant to an attorney with Montgomery 
Scarp MacDougall, PLLC, whose address is !21 8 Third Avenue, Suite 2700, Seattle, Washington, 9810! . 

I hereby certify that a true and complete copy of defendant’s DECLARATION OF KEN IVERSON IN 
SUPPORT OF BNSFS RESPONSE TO MOTION FORA TEMPORARY RESTRAINING has been sent for 

filing in United States District Court, Western District of Washington via ECF, which provides notice via email to 
the following interested party: 

Bradley K. Crosta 
CROSTA and BATEMAN 
ATTORNEYS AT LAW 
S>99 Third Avenue, Suite 2525 
Seattle, WA 88104 
Tel (206) 224-0900 
Fax (206 467-8028 

I declare under penalty under the laws of the State of Washington that the foregoing information is true and 

correct. 


DATED this 2"^ of July, 2007 at Seattle, Washington. 



DECLARATION OF KEN IVERSON IN SUPPORT 
OF BNSF’S RESPONSE TO MOTION FOR A TRO - 3 


MONTGOMERY SCARP MACIWIJGALL, PLLC 
1218 Third Avenue, Suite 2700 
Seattle, Washington 98101 
Telephone (206)625-1801 
Facsimile (206)625-1807 
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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 


LUCAS LITOWITZ, 

Plaintiff, 

vs. 

THE BURLINGTON NORTHERN & SANTA 
FE RAILWAY COMPANY, a corporation. 

Defendant. 


) 

) 

) No. C07-993P 

) 

) DECLARATION OF TOM 

) MONTGOMERY IN SUPPORT OF 

) BNSF’S RESPONSE TO PLAINTIFF’S 

) MOTION FOR A TEMPORARY 

) RESTRAINING ORDER 

) 

) 

J 


I, Tom Montgomery, state as follows: 

1. I am one of the attorneys of record for defendant BNSF in the above-entitled 
action, and have personal knowledge of the facts set forth in this declaration. 

2. Attached hereto as Exhibit I is a true and correct copy of BNSF Assistant 
Terminal Superintendent Michael Babik’s letter to Lucas Litowitz dated June 
12, 2007. 

I swear under the pemrlty of perjury that the foregoing information is true and correct 
to the best of my knowledge. 

/// 


DECLARATION OF TOM MONTGOMERY IN SUPPORT 
OF BNSF’S RESPONSE TO MOTION FOR A TRO - ! 


MOMTCOMERY SCARP MACDOBGALL, PLLC 
V2 18 Third Avenue, Suite 2700 
Seattle, Washington 98101 
Telephone (206) 625-1801 
Facsimile (206)625-1807 
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DATED this 2"“ of July, 2007. 


Montgomery Scarp MacDougall, PLLC 


1 onTHont^meiy^ #19998 / 
Bradley Scarp, WSBA^2i^43 
Of Attorneys for Defendant BNSF 
Tom@mont 2 omervscarp.com 
Brad@mont 2 omervscarp.com 
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CERTIFICATE OF SERVICE 

I am over the age of 18; and not a party to this actioa I aro the assistant to an attorney with Montgomeiy 
Scarp MacDougall, PLLC, whose address is 1218 Third Avenue, Suite 2700, Seattle, Washington, 98101. 
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I hereby certify that a true and complete copy ofdtfendanVs DECLARATION OF TOM MONTGOMERY 
IN SUPPORT OF BNSF'S RESPONSE TO MOTION FOR A TEMPORARY RESTRAINING C>AD£/? has been sent 
for filing in United States District Court, Western District of Washington via ECF, which provides notice via email 
to the following interested party: 

Bmdiey K. Crosta 
CROSTAand BATEMAN 
ATTORNEYS AT LAW 
999 Third Avenue, Suite 2525 
Seattle, WA 88104 
Tel (206) 224-0900 
Fax (206 467-8028 


I declare und^- penalty under the laws of the State of Wadjington that the foregoing infonnation is true and 

correct 
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27 


DATED this 2"’ of July, 2007 at Seattle, Washington. 


(l ^0 ) A 

^igairn-attfi^al Assistanf 


DECLARATION OF TOM MONTGOMERY IN SUPPORT 
OF BNSF’ S RESPONSE TO MOTION FOR A TRO - 2 


MONTGOMERY SCARP MACDOUGALL, PLLC 

1218 Third Avenue. Suite 2700 
Seattle, Washin^on 9810! 

Telephone (206)625-180! 

Facsimile (206) 625-1807 
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Case 2:07-cv-00993-MJP 


Document 11-2 


Filed 07/02/2007 Page 1 of 2 


Exhibit 1 
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MIchwIJ. Babik 
Asst. TermSnai Superintendent 


June 12,2007 
File: IN-07-1198 

CERTfflED MAIL 7006 2150 0000 6941 1336 

EmpUd 1675503 
LUCAS J LITOWITZ 
6207 26THSTNE 
TACOMA WA 98422 

Attend investigation at the Terminal Superintendent's Office, Balmer Yard, 2601 20th Ave W, 
Seattle, Washington, at 1 100 hours on Wednesday, June 20, 2007, for the purpose of ascertaining the 
facts and determining your responsibility, if any, in connection with your Sieged failure to comply 
with instructions issued by BNSF Director of Administration Ken Iverson on May 25, 2007 (letter 
attached) to either: Report for duty no later than June 6, 2007, or provide information on your 
physician’s letterhead or prescription form to support your continued absence from duty. 

In connection with these alleged violations, you are ineligibie for Alternative Handling under Part I, 
Section III G of the Safety Summit Agreement. 

Please arrange for representative and/or witnesses, if desired, in accordance with governing 
provisions of prevailing schedule rules. 

Request for postponement will not be considered less than 24 hours in advance of the investigation 
date and time. 

Acknowledge receipt by affixing your signature In the space provided on copy of this letter. 

Michael J, Babik 

Asst. Terminal Superintendent 

cc; Crew Management 

Ken Iverson - Please arrange to attend as witness 



07/02/2007 Page 2 of 2 

BNSF Railway Company 
2601 20*AvwHi»We5t 
Seattle. Washington 96190-2^ 

(206) 272-3762 
0206)272-3775 Fax 


Signature 


Date 
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Brotherhood of Railroad Signalmen 


UNION PACIFIC GENERAL COMMITTEE 

JOHN McArthur grover i>anki-:v rick Bartholomew 

Vice Ccnenii (.'hairnwn Getwrat Chnirnwn Asst. Vice Gcnerat Cliairmaii 

P.O. 51CC P.O. Box 141? m? Ecse Avenue 

FaHoiuNV S'M37 UpbiKlCA 9178? Havward.CA 94541 

Office; 77M1V2288 Office: 909-9S2-7777 OfTice; 510-5S2-91!',! 

Fax: 7.o-4:,G,l7i7 Fax; 9S9-9'a-6?&? l\i\: 530-5S2-V1M 

E-mail: iomcarshuna durier.in'C F.-nwih }q>?«>{5 wri^ttwi.net E-tiuil; brsb;iitsj sbL;iIt)b.il.net 


September 10, 2007 
Mr. WHiam G. Jur>gbauer 

Attorney At Law • Yeager, Jungbauer & Barezak, PL-C 
745 Kasota Avenue 
Minneapolis MN 55414 

VIA FACSIMILE 

Re: File No. UPGCW-HRSMT-1484 
Dear Sir, 

1 have three cases 1 have been personally involved in that deal with harassment d.T 
on-duty-injuries. 

The first oase Involves Mr. D. R. Vasquoz. Mr. Vasquez was cited for two alleged 
violations of the Carrier’s Book of Rules; both involved a single incident of en on-duty-injury; 
the allegod violations were separated into two separate alleged violations both of which 
were Level 5. and were dismissal if proven. 

The Carrier charged Mr. Vasquez on February 3. 2005 for alleged 

Conduct/Dishonesiy (1.6) (or allegedly falsifying an accident report that he In fact never 
filled out. Mr. Bruce Feld of the Union Pacific Railroad's Claims Departnwnt filled out the 
aocldem repori putting words into Mr. Vasquez mouth while doing so. Then the Carrier 
charged Mr. Va.squez for aitegedly falsifying his accident report. Mr. Vasquez prevailed in 
this hearing. 

Additionally, Mr. Vasquez was charged on February 3. 2005 with alleged violation 
of Condoct/Careless of Safety (1.6) wherein these charges were also dismissed. 

On the date of the injury Mr. Vasquez was not provided any pain medication 
because of the interference from Or. Jones and Mr. Feld of the Union Pacific Railroad 
dictating Mr. Vasquez treatment, to the medied personal treating him. Mr. Vasquez was 
kept on duty for over twelve hours for re-enoctmont, drug screens, and accident report. 

Mr. Vasquez was required to submit to two separate drug and alcohol tests on the 
date of his injury: one at the emergency room and the other back at his headquarters point 
after being treated. All of the drug and ^cohol screens were returned negative. 

Mr. Vasquez was harassed by the superintendent of the Union Pacific Railroad in 
violation of the CoiiGctive Bargaining Agreement, bv the numerous requests for medical 
information being reque.«5ted by non-medical ptM’sonal. 
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There were numerous letters written to the superintendent and the Vice President of 
the Western Region Mr. Tom Jacobi, citing d)at the information being requested by the 
superintendent was in fact being provided to the H5D (Health Services Depvtment) as 
required by the Union Pacific Railroads Policy. However the superintendent took exception 
because the information was not being furnished to him peraonaily. Mr. Vasquez began 
furnishing the information to the superinterKient and then they claimed they never received 
it. As a result the superintendent's secretary began to make threats on Mr. Vasquez and his 
lob. She made these threats to Mr. Vasquez and to his Union Representative Mr. John 
McArthur. 

On September 2, 2005 Mr. Vasquez was again charged with allegedly failing to 
Report and Comply with instructions. The Organization was able to provide supporting 
documentation that in fact Mr. Vasquez had complied with providing the medical 
information through tx facsimile confirmation and the hearing was canceled. 

The second incident involves Mr. Brian Chavez. 

Mr. Chavez seniority was terminated after an on-duty-injury citing that he had been 
absent for more than five working days without proper authority. The hearing was held on 
April 19, 2005 to show justifiable reason why Qaimant was not at work. The Union Pacific 
Railroads Manager Mr. Lowell Clayton denied havirtg any knowledge of an on-duty-in]ury 
that occurred on or about January 28, 2005 involvtr^ Mr. Chavez. 

It is note worthy that Mr. Chavez was called as a key witness to testify on behalf of 
Mr. Vasquez at his hearing wherein it was found that Manager Oayton was lying about Mr. 
Vasquez circumstance. It was after tNs hearing Mr. Clayton terminated Mr. Chavez 
seniority under the provisions of the Agreement. 

During Mr. Chavez hearing it was ag^n evident Mr. Clayton was stiU tying and 
getting caught at every turn. As a result Mr. Chavez seniority was reinstated with all rights 
and privileges unimpaired. 

The Organization asked the FRA to investigate Union Pacific Railroad for harassment 
of Mr. Chavez on-duty-injury. During the investigation for the harassment it was determined 
that the Union Pacific Railroads Officers had lied to the FRA. 

On August 29. 2005 Mr. Chavez was again charged with alleged violations of the 
Carrier’s Rules 1.2.S: for allegedly failing to report an on-duty-injury. 

Again the Carrier failed to prove the alleged charges against Mr. Chavez and It was 
three of the Union Pacific Managers who were disciplined as a result of lying to the FRA and 
failir>g to report the injury to the FRA; and the Union Pacific Railroad was cited for two Code 
1 violations. 

Tha Carrier then hired an outside Law Rrm and they accused Mr. Chavez and his 
representatives of fabricating/conspiring the injury. 

The third case involves an Amtrak employee Mr. Jaime Lacsina. 

Mr. Lacsina hed an on-duty-injury inyotving his knee. Ha reported the injury late end 
was disciplined as a result. Mr. Lacsina was also experiencing some pain in his wrist and 
arm. The doctor treating him informed him it was arthritis. After a faw months his wrist and 
arm was not getting arty better artd he went to a specialist. 


2 
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Tha specialist asked Mr. Lacsina what type of work he dtri and had him describe his 
duties. The specialist then informed Mr. Lacsina it was not arthritis but was a result of the 
repetitive motion work he had been doing. This was on January 19, 2007. 

It was late in the afternoon and so Mr. Lacsina called his manager and asked for an 
appointment to moel with the manager first thing the following morning. Mr. Lacsina 
informed his manager of the wrist and arm as being an on-dutv-injury diagnosed by the 
doctor. 


Two Amtrak Managers then got confrontational with Mr. Lacsina making threats 
and telling him that if he would not turn it in as an on-duty-injury everything would go away 
and be alright: but if he wanted to turr^ in the injury they would cite him under the Carrier's 
Rules and he would be fired from his job. They gave Mr. Lacsina one week to make a 
decision, Mr. Lacsina spoke to his Union Representative (John McArthur) and was informed 
that this was not a choice but he was required to report under Federal Law. 

Mr. Lacsina went back to his mar^afler with a Local Representative Mr. Pat Murphy 
to give them his decision. Mr. Lacsina informed them he must report the accident. 

Mr. Lacsina was cited for alleged violations of the Amtrak's Code of Excellence and 
found guilty. 

The FRA investigated the incident and found the manager in violation of harassment 
and cited a Code 1 violation. The FRA also cited Amtrak for a Code 1 violation for failing to 
report the injury. 


I am enclosing documentation to support all of the above. In oriddion, I am enclosing 
another incident involving a Union Pacific railroad Manager Mr. Marv Dunn in Sparks, 
Nevada. 


I have ail of the transcripts from the 
available when and if necessary. 


hearings 


and The deposition i can make 


Respectfully your, 

Q- 0. /ric 


John McArthur 
Vice General Chairman 



397 


UNION PACinC RAILROAD MEDICAL PROGRESS REPORT 


To Be Co^^PLETEO BY EKPl-OTtE 


lEMPtOfEE NA.ME: . 1 

SOCI.AL SECURITY rro. 

•S' S'/ JS -???a 

Uj^^^^^Ujiiliailllillllili 

i Date o? h.lve 5 s o.^ ;sa.'rt 

To Be comtleted bv physician 

[DATE EMPLOYEE FIRST SEEN: 

! A 2 F 4 ,^S 

DATE OF LAST AP"OiyTMENT 

6 StfiT* 

MEXT APFOrJTMENT DATE 

aoSc*rfiS 



I. fta IW 1 MTK Scil^fiLti- 6-ti-tV^ Tkvmh 


Aiiac)i copies of upponiDj objective mcdienl dotumentition for items listed beto*: 

□ mAO^J0ST^C STUDIES : DstRGICAL REPORTS; : OOfFICE JCOTES, ; DrEFERRAUS. 

2. PrnaiKiii*: Dpua RECOVERY EXPtaSO; DfERMANENT USltTATlOHS EXPECTtO. OtEMFOR-ARrUMITAnOVS AT THIS TIME; ^UNKNO'S'S AT THIS TIME 


2 . Treatment FUq.‘ (written narrative detailing trrument plan ait&cIietO or nplam— 


f ^ 



^Ll-l iW\ip/Qoi/ii/ii^ 

ISSiHli 



1 n Mr.|ARTHUR 



VGU 



4 . Medieations: VF Drug and Aleokol Policy; Employees 
white on duty any ower-lbe-eountBr or prescription dnif or medieaiion wliieh 


not rrpMt for duty or be on compony ^pe;ity under the innuence of, or use 
* ' *- MV m any way adversely anbet their oteflaeas, coordiratioD. 


reaction, tesponne, or afety. If sn em^yee in in douln « to whether an o**»*ilie-counifif or prescription dw$ may hive an advew effeci on 
nienimt, cooniination, ceoetinr., response, or the employee should have ibeir ticaaing medical ptactiiioncr iMlce a good faith judronem 

in writing that the use of the suhsu^ by the employee At the outhoriied dQ«Bsa •* coftfistem with Ihe safe perfonmoce of du employee’s 
duties. The treating medicel practitioner must rrtBhe Ihri judgement based on the availabic medical hisTory. .K copy of the documentation m'wt 
hi kept in the employees possession while on duty. 

5. Cimnt Level of Fwocttonal Ahilltlcft PInse address nnly <hMe abilMea that relate to this Injury, 

able TOr OCCASiOlAALlt FABOUesTLY CCSTrSfOU* 

10 


ABLE TO: 

UOVERtlEAp 
. LIFT 
JSScaRRV 


TlMEd PER HOUR 


UP TO </ ibA Y 

UFTO 15. TMES PEP. itOUA 

rrroJtL I>». */ HMU PER wxm 

WTO 3. HOURS 
U« TO itOfW 


□ PEND AT THE WAIST 

XI 

□ 

D 

GmN) at the ICATES 

E9. 

□ 

D 

OwMR OS W«VEN 
EMFACeS 

S 

D 

O 

QcUM9 

S 

□ 

□ 

OOTOBR 

- □ 

a 

□ 


oesciUK . 


oci:asionai.lv • usR thak its op tue wow smrr nms^tLv - jj% io **?» o* the worr swrr cojenveoLO • .mom thak wm of the woatu wtFi 

6. Rmployobiliiy: Uuloa Fednc wfll match the tesxl of function with tb« emnrial fanetkou of the job tnd oinhe the eppropriotr 

empleyment detcrniMlton. 

7 . Rerem to WprV Plea; Cnion PeeWe Is coramined to fctiminB cmployrH to a aefc job end work cnvitoomenL Tramitio"»l wwk tsirpcmsed gradu*! TCtam 
» fiill doiy) aid oiticr rttoni to •wk plens aie eveilaWe. These plani sre lypieatw offered J • 4 weeks prior u hill 6iiti For oueM>o*« wncanMits Reaim to 
Work ormedientiwK picate caU the empl«)<re's jupetviser cr UJRR yea» Services at l-WO-l*T-aS ^7 oj«^ 5 ^ 9 - 0 !)’ainu» 5 ;(I 0 pm.. M*F. CentnITime), 


Anisdpaicd Renm fc Work Date; full duty 
Date Qvaibbk for duty if liTs'tatians above can b 
n no«v, why not? , 


It duty IDj /4/OS 


May begin <i>lhe-job work hardening' imnshioneJ work; □>>s;l 5 l|No 
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9 . PhyafoJiB’* Cosnmeiits: ftf\pOLs3 \I y0 




\iKtST PHlSKiAti'S AMAfE 


S.3, 



Ureattlf Tir: 6 AlL. SAj.r^-tAA^ 


Physicians Signature; 
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July 27, 2005 


Mr. J. O. McArthur 
Vice General Chairman, BofRS 
P.O. Box 5100 
Fallon, NV 89407 

Dear Mr. McArthur. 

Reference previous correspondence ending with your lener of July 23, 2005, regarding Mr, D. R. 
Vasquez’ medicat leave of absence and supporting medical documentation. 

As I slated in my letter of July 12, General Superintendent Cromwell and his staff 
(Administrative Aide Kathi Fagan) have an obligation to make sure that employees are fully aware that 
when off on a medical leave, that in order to protect their employment rights and seniority, progress reports 
and/or updated medical is to be furnished to Health Services Department periodically (normally every 30 
days) along with their approved leave of absence request. The procedures they followed in Mr. Vasquez' 
case, are no different than how they would treat any other individual on a medical leave of absence. 
Furthermore, the procedures on this service unit are the same procedures followed by all service units on 
the UPRR system. Superintendent Bulletin No. 4 is addressed to all employees. Again, similar bulletins can 
be found on every service unit on the railroad. 

Ms. Fagan does have a secure fax. Contrary to your statements in your July 23"‘ leher and from 
my recent research, Ms. Fagan has made no verbal or written threats to Mr. Vasquez or yourself. There is 
no breach of conFidenliality. All medical documentation received is furnished to Health Services for a 
final determination by that depanment. 

In closing, I confidently believe that here was no mishandling with this case. Therefore, I am 
closing my files regarding these unfounded allegations outlined in your letters. 

Sincerely, 


Thomas F. Jacobi 
Regional Vice msjto 
Western Region 


Cc; Oliver Cromwell 
Kathi Fagan 
Health Services 


Thomas F. lacobi 
RfgKtna} VP. Optrationi Wol 

UNION’ PACIHC RAILAOAD 
10031 Foothiiis BM.. Rowvitic.CA 95747 
7B9-6050 f». (916) 789-6058 
iQocobi^up.com 
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Brotherhood of Railroad Signalmen 

UNION PACIFIC GENERAL COMMITTEE 


J. O. MCARTHUR 

V»CE Gemml Chairmah 
P. O. Bm 5100 
FkULQH. NV 80407 
Oma: 775-423>228e 
Fax: 775-423-3717 
Emax: |omc>rthur@chartftf.nat 


G. PANKEY 

Gcmsim. Chahmah 
P. O. Box 1417 
UnjuA, CA 917B5 
Omo: 009-982-7777 
Fax: 909-982-6767 
Emal: Bp360@vMizon.rMt 


T. E. STIRLING 

CtNtflAt. SfCIteTARV-TnEASURtn 

1021 Pfumf VtEw Place 

Rockeord, tA 50468 

Ofeice 641-749-2587 

Fax: 641-749-6013 

EMAti: tedstlne@omnit«leoni.cDrn 


July 23, 2005 

Mr. Tom Jacobi 

Regional VP-Wesl - Union Pacific Railroad 

10031 Foothills BLVD 

Roseville CA 95747 

USPS PRIORITY MAIL 0103 8555 7493 8361 5539 

Re: File No. UPGCW-1098 

Dear Sir. 

This letter is in response to your tetter dated July 12, 2005, and also an 
update of the circumstances since my Initial letter to Mr. Cromwell. 

First, I would like to thank you for your response. Second, it is my desire to 
work through this mailer with you, to achieve a result we can both live with, while 
staying within the confines of our Agreement and the Union Pacific Railroad 
Policies. 

You have informed me of Ms Fagan's obligation to make sure that 
employees are fully aware that when off on a medical leave, employees are 
required to provide medical progress reports and/or updated medical information 
to Health Services Department, in order to protect their employment rights and 
seniority. 

Mr. Vasquez provided the medical information to Health Services 
Department; they did receive it, and had acted on that information accordingly. 
Ms. Fagan took exception to the Information being provided to Health Services 
instead of her and made threats to Mr. Vasque; and me in this regard. 

The BRS Agreement grants employees who are off on sickness/injury, 
medical leave of absence, and they are not required to fill out Form 32006 or make 
a written request for medical leave of absence. Signal Department employees 
must only provide documentation to Health Services Department sufficient to 
support their medical leave. 


I 
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RULE 62 - LEAVE OF ABSENCE (In pertinent part) 

A, Employees will be granted leaves of absence in writing when they can be spared 
without interference to the sert'ice, but not to exceed six months within any twelve month 
period, except in cases of sickness, organization work, special service with railroad 
bureaus or commissions, holding public office or work in a Signal Engineer’s ofHce. 

Copy of leave of absence will be htmished to the Local Chairman. Unless satisfactory 
evidence of being unavoidably detained is provided, any employee who fails to report for 
duty at the expiration of leave of absence will be considered as voluntarily resigned from 
service and such position will be declared vacant and bulletined unless an extension has 
been granted. 

Leaves of Absence with permission to work elsewhere must have written 
approval of the General Chairman. 

On May 11, 2005, Mr. Cromwell sent a UPS second day air letter to Mr. 
Vasquez requesting updated medical information no later than May 25, 2005. Mr. 
Vasquez sent the updated information to Ms. Fagan VIA facsimile prior to the May 
25, 2005 deadline. 

On July 1, 2005 Mr. Cromwell sent a second letter UPS second day air to 
Mr. Vasquez informing him that he had not received the information requested in 
his letter dated May 11, 2005, and made a second request for medical information 
to be in his office no later than July 15, 2005. 

Mr. Vasquez called my office at this time very concerned that he had sent 
the information to Ms. Fagan and he had received a letter informing him that Ms. 
Fagan and Mr. Cromwell had not received his medical update sent VIA facsimile. 

I instructed Mr. Vasquez to send the medical update VIA facsimile again to 
Ms. Fagan, and this time he should get the TX confirmation that the facsimile went 
through to Ms. Fagan, which he did. 

On July 20, 2005 I received a telephone call from Mr. Vasquez very upset, 
that he had received yet a third letter from Mr. Cromwell, stating, that he had failed 
to provide the medical update from his second letter, and this was his third letter 
making such a request. It stated further, that if Mr. Vasquez failed to provide a 
medical update by August 8, 2005 he would be considered to be overstaying his 
leave of absence. 

I sent a copy of the updated medical the third time this morning on behalf 
of Mr. Vasquez. I sent it VIA facsimile to Ms. Fagan and it did go through 'OK' at 
7.32 am. I also sent a facsimile to Ms. Mary Rankin at Health Services Department 
in Omaha, Nebraska. 
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There are 2 concerns in this matter. 

1. The information was sent twice, via facsimile to Ms. Fagan, just as 
it was sent in April, if Ms. Fagan did not receive the medical who 
did? Is the facsimile machine used by Ms. Fagan a machine used 
by others in that office and how many other people have access to 
pick up Mr. Vasquez medical information off of this machine? 

2. Or, are the letters stating the information was never received, 
nothing more than harassment? 

in either case, it is unconscionable and immoral. I know for a fact the 
facsimile in the Health Services Department in Omaha, Nebraska is in a secure 
office and restricted to only authorized personnel accessed by a key. 

The Medical Policy requires confidentiality, in this Case it is obvious there is 
no security or confidentiality. 

Furthermore, the letter from Mr. Cromwell states "The Health Services 
Department will use this information to make an informed objective decision 
concerning your medical status. " 

Why is it necessary to send the confidential medical information to Ms. 
Fagan or Mr. Cromwell where it is not secure or confidential; if they are going to 
send it to Health Services Department to make the determination? Why wasn't it 
sufficient to just send the information to the Health Services Department as 
required by the Medical Policy where this information is subject to security and 
confidentiality? 

Mr. Vasquez confidentiality has been breeched. 

Just another observation, Signal Department does not come under the 
jurisdiction of the Superintendent. This means neither Mr. Cromwell nor Ms. 
Fagan is familiar with the BRS Agreement: and Policy cannot supersede the 
Agreement, 

I would like to meet with you to discuss this matter further to some resolve. 
Kindly acknowledge and advise. 

Truly Yours, 

C^.o. 

John McArthur 
Vice General Chairman 

Cc: Mr. W. D. Pickett, International President-BRS 

Mr. R, J. Bartholomew, AVGC-BRS 
Mr. R. J. Rich, LC-BRS 
Mr. D. R, Vasquez 


3 
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KBCEI VED 

JUL 1 7 2005 

J. 0. McArthur 


July 12,2005 


Mr. J. O. McArthur 
Vice General Chairman, BofRS 
P.O. Box 5100 
Fallon, NV 89407 

Dear Mr. McArthur 

I am in receipt of your lener dated July 7, 2005 regarding past correspondence between yourself, 
and Los Angeles Service Unit General Superintendent Cromwell regarding Mr. D. R. Vasquez* medical 
leave of absence and stq>portmg medical documentation. 

First of all, let me state diat I never received your initial letter dated May 5, 2005 addressed to this 
office. I make every concerted effort to answer correspondence in a timely basis and unfortunately, this is 
the first letter that ! aciually received from you regarding this issue. 

General Superintendent Cromwell and his staff (Administrative Aide Kathi Fagan) have an 
obligation lo make sure that employees are fully aware tl^ when off on a medical leave, that in order to 
protect their employment rights and seniority, progress reports and/or updated medical is to be furnished to 
Health Services Department periodically (normally every 30 days) along with their approved leave of 
absence request 

On every Service Unit, there is a Superintendent's Bulletin (for the Los Angeles Service Unit, it H 
Bulletin No. 4 dated 1/1/05) that gives specific instructions to all employees with regard to ail leave of 
absences. 1 have attached a copy of the bulletin for your ready reference. Again, Superintendent 
Cromwell and his staff were reminding Mr. Vasquez of his obligation under this bulletin. In no way were 
they making medical determinations.. .merely ensuring that tile medical would be forwarded lo Heahh 
Services for review by medical professionals of the Carrier. 

Should you need funher help on this or any other issues, please do not hesitate to write or call. 


Sincerely, 

Thomas^ Jacobi 
RegionaViCifce President 
Western Region 


Cc: Oliver Cromwell 

KathI Fagan 
Health Services 


Thomas F. Jacobi 

VP, OpcTJiions W«t 

UNION PACIFIC RAILAOAD 
toon Fooihilb Blvil., Ro^rviUi.’, CA 95747 
ph. (9161 789-6050 h. (9161 789-6058 
tQjcqbi^up.com 
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USPS -’print Shipping Labels - Labe! Confirmation 


Page I of 1 


UNtTEDSTATES 

POSTALSEWKE* 


Print Shipping Labels 


Label Confirmation 

^ Pointer Fri&ndtv 

Please print this page for your records. 


1 Label successfully printed 

Totalfto be paid): $3.85 

CjLHbb PacMB? ^ 






Option Chosen: No Postage 
Prim Daienima: 7/23/05 9:51:50 AM CDT 


Return Address 

StaDdardoed 

Dethrery Addiess 

Package InlDnnata'oD 

Service Optioas 


Single 

(toll) 

JOHN 0 MCARTHUR MR. THOMAS JACOei 

UPGC'BRS RVP-UPRR 

PO BOX 5100 10031 FOOTHILLS BLVD 

FALLON. NV 09407*51 00 ROSEVILLE. CA 95747- 

SI 46 

Weight: 0 lbs. 8 oz. 
Shipping Date; 07/23/05 
From: 69407 

Priority Mai Flat 
Rale Env. 

Delivery Confirm.: 

S3.85 

No Charge 





Label Total: 

£3.65 


DeTtvery Conrirmation*** Label Number 0103 6555 7493 6361 5539 




Total (1 Label): SO.OO 


ps://sss-web.usps.com/cns/answeriJuestion.do 


7/23/2005 
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Brotherhood of Railroad Signalmen 

UNION PACIFIC GENERAL COMMITTEE 


J. 0. MCARTHUR 

VtCE Genejul C^WIRMAN 

P. O. Box 5100 

Fallon, NV 69407 

Omcz: 775-423-2268 

Fa*: 775-423-3717 

Email: )i>mcarthur@chBnH.n6t 


G, PANKEY 

Gencaal Chaiiman 
P. O. Boa 1417 
tM>ND, CA 91 765 
Ot^rct: 909-962-7777 
Fan: 909-982-6767 
Emaiu gp360&verlzon.net 


T. E. STIRLING 

General Secretarv-Theasukr 

1021 Prahve View Place 

Rockeoro, lA 50468 

OFFICE 641-749-2567 

Fax: 641-749-6013 

Email: t«dstlng@omnj(eJeom.cofn 


July 1 , 2005 
Mr. Tom Jacobi 

Regional VP-West - Union Pacific Railroad 
10031 Foothills BLVD 
Roseville CA 95747 

USPS PRIORITY MAIL 0103 8555 7494 7738 8226 
Re; File No. UPGCW-1098 


Dear Sir: 


This is a follow up letter, to my letter to you dated May 5, 2005, wherein, i 
am asking for your assistance, in resolving issues in regards to violations of the 
Union Pacific Railroad Medical Policy. 

I wrote a letter to Superintendent Cromwell dated April 1, 2005, and he 
failed to respond. 

I am again enclosing all pertinent documentation in regards to this matter 
and look forward to hearing from you. 

Truly Yours, 

John McArthur 

Vice General Chairman 


Enclo.s;ures: Letter to you dated May 5, 2005; Letter to Mr. Cromwell dated April I, 
2005; Facsimile cover sheets to Ms. Kathy Fagan and Ms. Mary Rankin with notes; 
Letters from Mr. Cromwell to Mr. D. R. Vasquez dated March 1 5, 2005 & March 30, 
2005; 2 pages of medical information provided by Mr. Vasquez; and the Union Pacific 
Railroad Medical Policy. 

Cc: Mr. W. D. Pickett, International President-BRS 

Mr. Oliver W. CromweiL General Supcrinlendcnt-UPRR 
Mr. Lee Roach, General Dircctor-UPRR 


406 



Brotherhood of Railroad Signalmen 

UNION PACIFIC GENERAL COMMITTEE ’ 


J. 0, MCARTHUR 

Vice Gcmcral Chaihmam 
P. O. Box S100 
PAtLON. NV 89407 
Office: 77B-423-2288 
Fax: 775-423-3717 
Email; iomeorthur@chan«r.not 


G. PAISIKEY 

GCMCAAL Chajama^i 
P. O. Box 1417 
Uflamo, CA 91785 
Office; 909-982-7777 
Fax: 909-982-8767 
Email: gp360@vi>fizon.not 


T. E. STIRLING 

General SicftErAnv-TASAEunfA 

1021 Praime View Place 

RoccFono, lA 6046B 

Office 641-749-2S87 

Fax: 841-749-6013 

Email: i 0 dstln 5 @omnjtAlcom.ccm 


May 5, 2005 

Mr. Tom Jocobi 

Regional VP-West • Union Pacific Railroad 

10031 Foothills BLVD 

Roseville CA 95747 

Re; File No. UPGCW-I09S 

Dear Sir: 

I am writing to you in regards to a letter written to Mr. Oliver W. Cromwell, General 
Superintendent, dated April t, 2005. 

1 am enclosing ft copy of the letter for your convenience. 

Mr. Cromwell has not responded to my letter. 1 would ask your assistance in getting the 
answers to my questions and my request for Uie Policy, Ms. Kathy Fagan claims she is using, in 
making her threats and requests from employees. 

I am enclosing a copy of the Union Pacific Railroad Medical Rules Overview. It is very 
specific as to who receives, oversees, and detennines medical information. It also takes into 
account the issue of confidentiality which it appears Ms. Fagan has no regard for. 

I took forward to your response and cooperation in resolving this matter. 

Traly Yours, 

. 0 - rT]c 

John McArthur 

Vice General Chairman 


Enclosure! Letter to Mr. Cromwell 

Cc; Mr. W. D. Pickett, International President-BRS 

Mr. Oliver W. Cromwell, Genera! Superintendenl-UPRR 
Mr. Lee Roach, General Direclor-UPRR 
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Brotherhood of Railroad Signalmen 

UNION PACIFIC GENERAL COMMITTEE 

J. 0. MCARTHUR G. PANKEY T. E. STiRLING 


Vice Ccmaal Chairman 

P. O. Bex 5 1 00 

FaUOn. NV B9407 

Officv. 775<473-2288 

Fax: 775-423-3717 

Email: Iomc8rtnuf@charl«r.net 

April 1, 2005 


Ceneaal Chaiamah 
P. O. Box 1417 
Un.ANe, CA 91785 
Oertcf. 909-982-7777 
Fax: 909-9B2-B767 
ExtAA.; gp360@ivarleon.ns( 


CeNtfUL SeCRETART-TREASUnen 

1021 PfiAtm View PuLcc 

RocKFOftO. lA 50468 

OfFiCC 641-749-25e7 

Fax: 641-749-6013 

Email: ledstlng^emnitolcom.com 


Mr. Oliver W. Cromwell 
General Superinlendent - UPRR 
19100 Slover Avenue 
Bloomington CA 92316 


VIA USPS PRIORITY MAIL 0103 8555 7494 4249 4532 
Re: File No. UPGCW-1098 


Dear Sir: 

This letter is in response to your letter dated March 15, 2005, to signal 
employee D. R. Vasquez, Employee ID No. 99239, and your request for medical 
information to be provided to Health Services Department. 

In your letter you state: "i have requested a determination be made as to 
your current medical status and your ability to safely perform your job duties." 

You go on to say; "To make this determination, the Health Services 
Department advised that updated medical Information from your doctor is 
required. You should have your doctor provide ALL the information fisted below to 
this office NO LATER THAN MARCH 29, 2005." 

Who Is going to review this medical information to make the determination 
of Mr. Vasquez fitness for duty? Is Ms. Kathy Fagan making this medical decision? 

The information requested is personnel and confidentiai and has never 
been provided to non-medical personal. 

Ms. Kathy Fagan just called me and informed me that if we did not send Mr. 
Vasquez personal confidential information to her that she would take action to 
have him terminated as he did not have an approved medical leave of absence 
after March 29, 2005. and she would have his benefits slopped. I explained to her 
that because she does not have a medical degree she did not possess the 
credentials to review Mr. Vasquez personal confidential information. 

Ms. Fagan informed me that I had told her three times she was not 
medically qualified to receive this informaiion. 
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I then asked her to provide me a copy of the Carrier’s Policy which she kept 
referring to, that required Mr, Vasquez to provide 'layman'; personal, confidential 
information. Ms. Fagan then hung up on me. 

The information requested, was provided to Ms, Mary Rankin on March 23, 
2005. Ms. Rankin indicated to Mr. Vasquez and me in separate telephone 
conversations, that the information was sufficient, Ms. Rankin in a telephone 
conversation today confirmed she did in fact receive the information on March 23, 
2005. She also informed me that she had sent the information on to Ms. Ruth 
Arnush in your office who is a medical contractor. 

Ms. Rankin said that she had wished Mr. Vasquez the best of luck and a 
successful surgery during their conversation. She also informed me that Health 
Services Department did not make the request for the information as outlined in 
your letter, and was not handling this case as it is an on-duty injury, and the 
Claims Department is handling it. 

It appears this is nothing more than harassment of Mr. Vasquez, and I 
cannot see any benefit in providing medical information to someone for review, 
who does not have the medical background to make a decision on his current 
medical status based on the medical documentation. 

Because Ms. Fagan has threatened Mr. Vasquez with some very serious 
ramifications, if the information is not provided to her personally, I am enclosing 
the medical information already provided to Ms. Mary Rankin in the Health 
Services Department. I am enclosing this information under duress, for Mr. 
Vasquez, and we will seek legal advice for the strong arm tactics and violations of 
Mr. Vasquez rights under HIPPA. 

Truly Yours, 

Q. 

John McArthur 

Vice General Chairman 

Cc: Mr. W. Dan Pickett, International President-BRS 

Mr. D. R. Vasquez, Claimant-BRS 
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323 726 8003 

n;«“18-2O05 19!59 INTEGRIS METALS 323 726 0003 F'.Ol-o^. 

UNION PACIFIC RAILROAD COMPANY 


March 15. 2005 
rimp ID No: 009D239 

US REGULAR & UPS SECOND DAY ATR 
SIGNATURE REQ UIRED 

Mr. D. R. Vasquei 
2000 Linda Rosa Ct 
Pasadena CA 911 07-23 1 3 

Dear Mr, Vasques: 

1 have requested a deiermlnjidon I'e made as lo ytmr current medical status and your ability to safely 
perform your job duties. Tliis request Is based on present prucilce and the policy of LInion Pacific Railroad to 
support the Railroad's commlirnent lo provide employees tlte opportunity to return lo xvork. along with 
obtaining the maximum ii.se of our work force. 

To make this determination, the Health Services Department advised that updated medical ‘mformaiion 
from your doctor is required. You should have your doctor provide ALL the inforniaiion listed below to this 
office NO LATER THAN MARCH 20, 2005. 

1 . Your current medical cotidiUon. including diagnosis and prognosis. 

2. Expected dale you nruy resume work duties. 

3. Any work re.siricuons recommended by your treating doctorls) anti the anticipated duration of tite 
.sugge.sied re.sliiclicm.s. 

4. Any rnedicalion.s pre.scrlbcd. 

5. Your current level of function. 

6. Your rccurn to work plan. 

7. How long you will he required to remain on light duty before renirning to full duty. 

This information will be u.secl to make an informed objective decision concerning your medical siamti. 
The information should be provided on either the attached Medical Progress Report form (Form 16920). or u 
narrative report prepared by your doctor, 

ifytju have any questions regarding tliis request, pleuse conUict me a; 0)09) 879-<)3B6. 



Otr/en \v. cnoxrwctL 

General SjperM’i«>^de^4 

BnLXNE.BU55EV 
M«<-agfr A4mir>lM/3U9A 


PA 1599 nOR IS, 2eeS ACT Ur LTR epK t 

SERVICE 20R BILL UT LTR 

TRACKINGS lZP4t59935AS7T652t 


Sincerely. 




Oliver W. Cromwell 

Cieneral .Superi-itcndcnt 


cc: Ms. Ruth A. Arnush - Entailed 

Health .Services. Omaha 
Records Management, Omaha 
Timekeeping. Omalia - Fax: 997-2 125 
Tlujtflcccpln'; fReneffts), OmaJw - Kn.x: 501-0021 
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OLrvEH w. caoMweti 
Cer«ral Supetinie-tdoAl 

BRIAN E. BUSSEY 
M«nr0er Ad'qM})r«i>on 


UNION PACIFIC RAILROAD COMPANY 

191 C 0 S'ff/e* 

Bi9eri‘f:9ton.CA ?2a«5 


March 30, 2005 
Emp ID No: 0099239 



US RJEGULAJR & UPS SECOND DAY Am 
SIGNATURE REQUIRED 

Mr. D. R. Vasquez 
2000 Lmda Rosa Cl 
Pasadena C A 91107-2313 


Dear Mr. Vasqucz: 

As mentioned In my letter dated March 15. 2005, 1 have requested a determination be made as Co your 
current medical status and your abilily to safely perform your job dutiies- This request is based on present 
practice and the policy of Union Pacific Railroad to support the Railroad's commitment to provide employees 
the opportunity to return to work, along with obtaining the maximum use nf our work force. 

Beenuse you hnve failed to provide the information^ I am making a second request. You should 
have your doctor provide all information listed below to this ofTice NO UATERTHAK APRIL 13, 200 5. 

1. Your current medical condition, including diagnosi.s and prognosis. 

2. Expected date you may resume work duties. 

3. Any work restrictions recommended by your treating dociorfs) and ilte anticipated duration of the 
suggested restrictions. 

4. Any medications prescribed. 

5. Your current level of fiuictioi). 

6. Your rewrn to work plan. 

7. How long you will be required to remain on ligtit duty before returning 10 Full dut>'. 

This information will be used to make an informed objective decision couceming your medical status. 
The information should be provided on either the attached Medical Progre.s.s Report form (Form 16920). or a 
narrative report prepared by your doctor. 

If you have any questions regarding this request, please contact me at (909) 879*0336. 


F41599 nflR 39 , 2505 ACT UT LTR 
SERVICE 20fi UT UTR 

TRACKINGS 12Cfli59935457l63Se 


Sincerely. 




Oliver W. CromweSl 
General Superinlcndsni 


cc: Ms. Ruth A. Arnush - Ernailcd 

Hcaldi Semces, Omaha 
Records Management, Omalia 
Timekeeping, Omaha - Fax: 997*2125 
Timekeeping (OenefiLs). Omaha - Fa.x: 501-0021 
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MA«~22-2005 22:45 


INTEGRI5 neifiLS 



Cedars-Sinai MEDICAL Group 

6635 West Third Street. Suite 990W 
Lei Ancelei, CA 90(H9 
TekpiO) ‘423.5900 
Ftx piO) 423-0506 


323 726 B003 P.o 


Myles j. cohen. m j>.. facs 

Surgery uid RchabilitMiott of the 


DAVID A. KULBELR, MJ>. 
Plastic and Rccoasumivc Sw^oy 
Surgery of the 


vANTHONY JC AHN. M.D. 
Orhopc^is Surrey SpeciaUzing in 
5urpeiy<<ri)ie Hind ind Upper KxtvmiQ' 


PATIENT DATE OF SUR<SERY:_ Hlfalor 

J ^ 


“PLEASE GIVE THIS FORM TO YOUR MEDICAL DOCTOR- 


PRE-SURGICAL TESTING INFORMATION 


A History and Physical oxamlnsthn ar}d pre^operatlva tests are rctjalrad by the hospital In 
preparation foryoorsu/igflO'* 

These tests and exam must be performed between:^ 


artve resrs ere rcc^urrsoDy me nospnaim 

n- hlBikr 


(please see reverse side for CSMC requirements} 


STOP ASPIRIN PRODUCTS AND ANTI-INFLAMMA TOW5B 10 DA YS PRIOR TO SURGERY. 

STOP HSRBAL MEDICA TfONS. DIET PILLS. MAO INHIBITORS. AND VITAMINS 2 WEEKS 
PRiOR TO SURGERY. 

TESTS AND EXAMS REOUlReO: 

HISTORY AND PHYSICAL 
CBC, HCT, HGB 

URINALYSIS 

EKG fwifrtin 2 wftsV 6 mos.) 

CHEST X'RAY 
OTHER 


(from your medical tfoctor^ 


P/eose hove your ^h^nre/an fh« required Hittory and Phyitco f exarrinotion and the 
cendu of the obova te«i(os required! to.our office ot «(0I 4^3-0506 NO LATER THAN 
I2 NOON ON: ^ S'JA^ 

Failure to have this information available at the proper time may necessitate postponement 
of your surgery. 


CS-178 


TTiaoiif you. 



M^-22-2005 22.-46 


INTEGRIS METfiLB 


323 726 8003 


P.Oaai 



CEDAR5-SINAI MEDICAL GROUP 


8635 West Third Street. Suite 990W, Los Angeles, California 9CV' 
Tel (310) 423-5900 ♦ Fax: (310) 423-05 


PATIENT 




Ot/r office has scheduled you for surgery on 



Your surgery will be performed at Cedars Si rrai Medical Cente r^ / . Midway Hospital / 
finryicenter. 


SU&G£gY. 


Included in this packet you will find the following: 


• Patient Information 


• Surgical Testing Information 

• Pre-op / Post-op Office Appo/n(/nertfi 

There will be ( ); will not be ( ) an assistant surgeon for your surgery. If an assistant is 
needed, there will be a separate billing. 

There will bo ( ); will not be ( ) an Anesthesiologist for your surgery. If an 
Anesthesiologist is needed^ there will be a ^eparafe billing. 

Take the Pre-Svrgical Testing Information form with you when you see your medical 
doctor for you Pre-Operative appofn(/T»ef>(, 

Your appointments at our office are as follows: 


PRE-OP 

SURGERY . 

Hl(&ln'r 

AT OUR OFFICE 

_ BE AT THE HOSPITAL AT 

/i%i 

POST-OP , 


_ AT OUR OFFICE 1 


POST-OP , 


^ AT OUR OFFICE [ 


POST-OP . 

o/oa-fos' 

^ AT OUR OFFICE i 

: 'Po> Poi 


*lf you have any Questions, please call us between 9AM and SPM 
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Brotherhood of Railroad Signalmen 

UNION PACIFIC GENERAL COMMITTeI 


J. 0. MCARTHUR 

Vice Gemeiul CHAimuM 
P. O. Box 5100 
Fau(M, NV 89407 
OmcE: 775*423>2288 
Fax: 775-423-3717 
Ehun.: lorrteArihur(^eh3rt*rMt 

Febmary 23, 2005 

WD Pickett 

International President 

917 Shenandoah Shores Rd 

Front Royal VA 22630 

Re: File No. UPGCW-FRA-109^ 

Dear Brother 

Enclosed please find copies of two drug screens involving signal employee, 
D. R. Vasquez, Employee ID No. 0099239. 

On January 20, 2005 Mr. Vasquez was working on a trouble call at a ht-way 
rail crossing. After making repairs to the crossing Mr. Vasquez was putting his 
ladder away on the truck. He was standing on a step on the back of the truck. The 
step is made of heavy cable so that it is flexible and if it hits or drags it will give 
instead of break. 

While standing on this step putting his ladder away a semi truck came by; 
and as the truck reached the rear of Mr. Vasquez truck he blew his air horn 
startling Mr. Vasquez. Mr. Vasquez rose up, and as he did the step swung under 
the truck throwing Mr. Vasquez off balance, causing him to fall backwards off of 
the step, and he injured his wrist and thumb severely. 

Mr. Vasquez drove himself to an emergency room where he called his 
manager Lowell Clayton, before going In to gel treatment. Mr. Clayton called 
Claims Agent Bruce Fenn and Dr. Jones in Omaha, Nebraska, both Union Pacific 
Railroad Employees. 

Mr. Clayton informed me that this is protocol. I asked why he called Dr. 
Jones In Omaha, Nebraska and he informed me, it was to allow to Dr. Jones cal! 
the treating facility in regards to Mr. Vasquez. 

Mr. Clayton and Mr. Finn discussed Mr. Vasquez treatment with the 
emergency room personnel giving care to Mr. Vasquez. They would not give Mr. 
Vasquez any pain medication as a result. 


G. PANKEY 

Gcnekal Chahmah 
P. O. Box 1417 
Un^wo. CA 91795 
Omcc: 909-982-7777 
Fax: 909-982-6757 
EMAa.: BP360@verizon.net 


T. E. STIRLING 

GENEIM. SECHETAflT-TUASUftEII 

1021 Pkaimc View Place 

Rocxpono, iA 50466 

OFFtei 641-749-2587 

Fax: 541-749-6013 

Email: tedstlnBiaofnnitelcoin.com 



* 
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Mr. Vasquez tried to tell personnel at the emergency room he was not 
covered by workers compensation. They informed him that he was. ha just did not 
know about it. Mr. Vasquez tried repeatedly to explain to them he was covered 
under the FELA, but they would not listen. 

Mr. Fenn did not help Mr. Vasquez in explaining he was not covered under 
the State Workers Compensation. Mr, Fenn interfered in the treatment of Mr. 
Vasquez and miss-represented himself by allowing the emergency room staff to 
believe he was and agent of the States Workers Compensation. Thereby, allowing 
Mr. Fenn full privilege of information and interference in Mr. Vasquez care of his 
injuries. 

Manager Clayton ordered a Drug & Alcohol Screening at the emergency 
room, for post accident. Upon leaving the emergency room Mr. Vasquez was 
informed he would have to submit to another Drug & Alcohol Screen when they 
arrived back to his office. 

Mr. Vasquez protested but submitted to the second Drug & Alcohol Screen 
which is for Reasonable Suspicion/Cause, which was done by Lab One. 

I asked Mr. Clayton if he had any training in regards to Reasonable 
Suspicion/Cause, and he informed he did not. I have reason to believe Mr. Clayton 
is in violation of the FRA standards for testing. I also believe Mr. Clayton is 
harassing Mr. Vasquez and should not have performed the second test. 

Since this has happened Mr. Vasquez has been charged with 2 separate 
dismissal offenses. The Carrier conducted both hearings on February 18, 2005. 
Both charges are related to the injury. 

Mr. Clayton charged Mr. Vasquez with dishonesty in completing the 
Accident report. When 1 ask Mr. Clayton what the dishonesty was he claimed that 
Mr. Vasquez did not disclose all of his injuries when he filled out the accident 
report. 


Mr. Vasquez did not fill out the accident report Claims Agent Fenn filled it 
out because Mr. Vasquez was not in any condition to fill it out himself. Mr. Fenn 
told Mr. Vasquez he had o fill out the accident report and sign a medical 
authorization release form. Mr. Vasquez told Mr. Fenn he would not sign a release 
for medical, and Mr. Fenn asked Mr. Vasquez if he knew what a subpoena was. 
Mr. Vasquez was in excruciating pain and was held on duty for 12 hours while 
doing a re-enactment and Drug and Alcohol Screen with Mr. Clayton and Mr. Fenn. 

There are two issues here, one is the 2 drug and alcohol screens and the 
other is the harassment for the accident. 

Fraternally Yours, n 

Cc: 0. R. Vasquez 
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WORKCARE 
Drug Test Results 

EMPLOYEE/APPLICANT (Full Name) \/ci<^\^cl- 

ID# COMPANY NAME: 


t2«0l VAahktston Boulsvaid 
WMtttar, CalSemli 90602>T09g 
(S62}e9a^n Ext7so4 




DATE OF DRUQ TEST (COLLECTION DATE): 


"Td 


tl^ 


TEST COLLECTED AT; ^WORKCARE □ ED □ OTHER SITE: 


TYPE OF TEST: DNIDAorDOT □ NON-NIDA or Non-DOT ^PlH-10/Non-DOT 
□ RAPID/Non-DOT □ OTHER: ' 


REASON FOR TEST: □ PRE-EMPLOYMENT^::/ •^^POST ACCIDENT □ RANDOM 

□ FOR CAUSE '□ FOLLOW -UP □ OTHER;. 

TEST ANALYZED AT: gl^PRESBYTERIAN INTERCOMMUNITY HOSPITAL 
D OFF-SITE LAB 

STATEMENT: For NIDA collections the controlled substance test being reported was 
performed in accordance with Department of Transportation guidelines 
49 CFR part 40. 


TEST RESULTS 

'□NEGATIVE □ TEST NOT PERFORMED □ REFUSAL TO TEST 

□ POSITIVE □ FATAL FLAW REASON: 

COMMENTS: 


Controlled Substance Identified: 

.. Li.- vl-vt wi . -'.t- ••• • 


Name Of Medical Review Officer (Print or Type) 

ihiln' 


Signature Of Medical Review Officer ’ Date 


PRESBYTERIAN 

T MY intercommunity 

HOSPITAL 


4* PRESBYTERIAN HEALTH 


12401 Washington Boulevard 
Wlutder.CalLlamla S0502-1839 
(562}69a^8ll 

Hearing Impaired TDD ^62)$9B;9257 
0 
V 


WORKCARE DRUG TEST RESULTS 


AODR&SSOGAAPH 


;OC2B530£9O .. / 

ISQUEZ.CAHIEL 33 M 

t 83 07 13 DOB 05 10 6S 
)S 01/20/05 ■ ■ ■ 




1 


HS-18a9 (02/04) WHrTE. EMPLOYEH YELLOW- MHO 
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PRESBYTEWAN INTERCOMMUNITY HOSPITAL, WHITTIER. CA 90602 
DRUG SCREEN REQUISITION 






2^1210 


I unify (hu I provided my urine specimen to chs collector: thM I tuve not adultcrsied it in any nrunner: that each specimen 
bottle used was sealed with a iamper>«viden( seal irt my presence and that the inforroation provided on this form and on the 
table affixed to each specune^bwile is correct 


7 ^ 


Oaic / Time of cotiectiorv 

I 





LL DRUGS NEED A MINIUM SPECIMEN OF 30 ML OF URINE) 



% 

Drug Abuse Panel 

(Includes all drugs below) 




o 

Ampbeuminc 

□ Barbiturate □ 

Bcnzodiozapinc 

□ CAiwabineid 

□ Cocaine 

0 

Metbadooe 

□ Meihaqualooe □ 

Opiates 

□ Phencyclidine 

□ Propoxyphene 

□ 

Other 







TO BE CO\0*LET£D BY COLLECTOR • Specucee Tempenture Diut be read wtthlD 4 mlouies of eoUectioo 
Spcciineo temperarure wiihifl raoge: □ yea, 90*-100'* □ No: Record Temp of Urine Oral Temp 


Coileaor affixes seals to the bottles. Collector dates (he seals. Donor mitials (be seals. 


Date 

Specunen Released by 

Specimen Recelynd by 


\ ^ 

DONOR - NO SIGNATURE 




- 1 1 

Tnosporter 

Sigsaiure 

Signature 

f 

Name 

Name 

/ / 

Receiver 

Signature 

Signature 


Name 

Name 

/ / 
Teehrelaipsi 

Signature 

Signature 


Name 

Name 


Signature 

Siguanire 


Name 

Name 





Bin 









■ 


IMil 




< 5.0 

>5.0 



Negative 

Positive 



1 pH 


S.OtoB.O 

0 <4.0 

□ >9.0 


Specific Grayjry AND Cfeaiinifle 


□ Dilute: 

□ Substituted: 
0 Substituted: 
0 Adulterated: 


< 1 .003 and 2 2 and £ 5 mgML 

<1.001 and < 2 rag/dL (perforiocd on Chem aiulyzer) 

> 1.020 and ■< 2 mg/dL (performed on Cbcns analyzer) 

0 Abnormal pH or □ Nitrite or D Gluuraldcbyde 


S-(F0^U*^S^Chetnjscry\D(Jsfo^I1 09-I8-01-doc 
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Collected: 01/20/05 1310 

POO830713 

Spec . Type ; Urine 

Result name 


DRUG SCREEN (URINE) 

Result 


VASQUBZ, DANIEL 

P000028542009 

IHS 

N/Range 


Cocaine: 

Amphetamine, Ur; 
Benzodiazepines ; 
Barbiturates: 
Methaqualone, Ur: 
Methadpne, Ur: 
Opiates:' 
Phencyclidine : 
Propoxyphene , Ur : 
Cannabinoid , Ur : 


NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
NEGATIVE 
End of Report I 


Negative 

Negative 

Negative 

Negative 

Negative 

Negative 

Negative 

Negative 

Negative 

Negative 


[SS54S10) A/Date: 01/20/05 1458 VNUR T13920 ' DOB:05/10/6S M 

♦FINAL Completed; 01/20/05 1550 INDUSTRIAL HEALTH SERVICE 1/1 
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. i-UKbNblC URUU TESms CUSTODY AND CONTROL FORM 


. . . ■ iraiiiiiiiiiti 

- □□□□□(DDsanDDD 38015793 

■TEP 1: COMPLETEO BY COLLECTOR OR EMPLOYER REPRESENTATIVE ^scim^idw 

V. Employ^ Name, Address. I.D, Ns. ^ — — B. MRO Name, Address, Phone and Fax No 


toioi Renner BM 
Lenexa. KS ES2)9 
(eOO) 729-406« 


Donor SSN or Employee I.D. No- [3H1Z1HS000Q 
>, Reason for Test: □ Pre-en^iloymwit O Random ^^^IRaasonable Suspicion/Cause 

D Return lo Duty Q Fo!kwr-op D Other (spsctly) 

i. Drug Tests to be Performed: . . .... . □ □ 

f^rttlarlinn SHa Adrlrns.i;' ' 


Ootlection Site Address; 


.^TDS /;/ /I f-A'K 
Z H /*■ 


SlBD-EBBB-EaBEia 


TEP 2: COMPLETED BY COLLECTOR 

isad spedmen temperature within 4 minutes, is temperature Specimen Collection 

etween 90* arwJ too* F? 'J!? Yes □ No, Enter Remark 'l^SpM □ Single □ None Provided (Enter Remark) □ Observed (Enter Remark) 

t£P 3: Coiiector^Hlzes bonis Mal(s) t9 bottlers). Celloclor dates coai(s).'Oonor htlliois Donor contpieies STEP S on Copy 2 (MRO Copy) 

TEP A: CHAtN OF CUSTODY • INmATED BY COLLECTOR AND COMPLETED BY ULBORATORY 

EMARKS 

-.ertify (haiffnvedirtengfvsntoin^tiyttiodenotldwHillcdln tfie certi/ice(Wi MCMnon Ccpr^oTIMi him wai caAeciod. taMed. tailed vulnlcesedla (ho Oetiva/y Service noted In 
cofdenee >»rlh vpBcabh Foronsle n^iAetnenis. . ^ 

iHeclof's Name (PRlhfT Flrsl. Mi. Lest) • y -J O •/ 


l[Zl[3[3[Ii[3D[9D[33[J0iMZI3[Z]C3IIIl 

E-^-aa- 0“ 


X V...., C-v 

S^Rfliyre of Cfifloetof 

SPECIMEN BOTTLE(S) RELEASED TO: 


eCEIVED AT LAB 


Primary Specimen SPECIMEN BOTTLE(S> RELEASED TO: 
Bottle Seat Intact 

□ Yes 

□ No. Enter Remark Beiom 


TEP 5; COMPLETED BY DONOR 


I CBHify ihat I provided my urine specimen to the cotlecfor; ihet I have not aduitefaied H it> any maonec each speotnen bottle used was sealed with a tamper- 
evident seal rn my p^senc^; and (hat the in/dmaiibn provided on this torm and on ttw fabef adixed to each specimen bottle is correct. 

'0 ■ * A''-!,....-. .V I \ Af/.TI/f-i I / 7 '-.t 


Sie'ixL’OOlOonar V " • (PniNTi OonoTt N»ir« w.. L»>i| Pale (Mo/Bojr/Vr ) 

naylimo Phana Nn f. ' j Evening PhOne No Data nt RiHh /I / . 

"Mo. Ob? Vr 

Should the (esuks o< me labo'atory tests tor ihe specimen identitied by this iorm be coni>rmed positive, the Medical Review oriicer wii) coniacl you le ask 
about prescriptions and over-lhe-counter medications you may have take.t. Therelore. you may warn lo make a list o( those med. cations (or your own records. 
THIS LIST IS NOT NECESSARY, tl you chose to make a trst. do so e<(hor on a separate piece oi paper or on the back ot your copy (Copy 5). - 00 NOT 
PROVIDE THIS INFORMATION ON THE BACK OF ANY OTHcR COPY OF THE FORM. TAKE COP i S WITH YOU. 


TEP 6: COMPLETED BY MEDICAL REVIEW OFFICER » PRIMARY SPECIMEN 

accordance with applicabfe Forertsic requirements, my delernmatht^efiricgthri is: 

□ NEGATIVE □ POSITIVE Q TEST CANCELED Q REFUSAL TO TEST BECAUSE: 

□ OiLUTE D ADULTERATED □ SUBSTITUTED 


Me«u)n»v.(r»C<i««' pnBfriMedcorn 


TEP 7: COMPLETED BY MEDICAL REVIEW OFFICER • SPLIT SPECIMEN 


accordance with applicable Forertsic requirements, my delerminathiVverificetion for the split specimen (if tested} is: 
□ RECONRRMED Q FAILED TO RECOMFIRM > REASON : 


Sigrulurs ol Moffiul Revint OBicar 


(PRMTl U«dicd n*vi«w Oflcar'l Nvnt (rutt. UL LVI) 





421 






UNION PACIFIC RAILROAD 
Alcohol Testing Form 

(The iniinKiion] for con\[iltung tkix form are an ihe of Copy 


l! TO BE COMBLETEO BY ALCOHOL TECHNICIAN 


^plojicc Name — 

®' ^N Or Employee ID No. 

^pUij^r Name 
S»fee( 

^'«y. ST ZIP 

Name' and f* 
"^^Icphone No. 


JLfiU 


(Prim) (First, ALl., Last) 


. 7 T < 

, i/ 


- ? 9- 


UNION PACIFIC RAll.ROAn 





JOHN LIETZEN '' ' 

,aobi’ 84 o 3784 ' ' 


DER Pbone Num^r 


P- tor Tot: DRaattom^^casonablt Cause □ Reaaensfalc SuipORciitni toputy DFoUow>up □Pre-craplojrmeat 


\ WffLX 

■ \ »';V'A 

j Tiinpft Ei'iilmf 7 'ii('t' 


TO BE COMPLETED'U'T ^MfLO^TE t 

^ **PUr}> that I BIB about la submit lo nlcuiiot ;e)i)n^ required by Union PneKIc f^ey and cbal ilieldenlttylnc Infonnallort 
P''“vJdoj an the forrn Is truejand wmet. 

, y c ;■ J , 3 ^ 

Ptttture of Erapioyrt * Date Month bay 


'■ • 4 /^'f 


3: TO BE COMPLETED BY ALCOHOL TECHNICIAN •>■ 

^ technkUn caaducting lb« screcslas b eat the same (echnleian who tril) be eonductlnc the ce^nnaailon leA, * 
tochnlelsa must complete Iheir own foniL) I eerllf/ that ( bate eonddeted ticobDl testing oa.ifce above aomad 
'tdlvi^^^ In occor^sncc With (lie procedores spedfled la the Unlea PadAc DiiaB'.pnd Alcohol Pellejr, l^l t am qualUled 
^ **DeTate (lie icsting des^cHa) Ideolincd, and that the lesuli^ are as recorded. • 

TECKrhciAN:k^^^AT O SJT DEVICE: ■ □ SALIVA ^^t^DREATH- IS-Winnl* WalliJ. □ Yes D No 

®^®£DilNCir£ST: dfor BREATH OEUlCESjor^^^the tfuiee *N««- delft is iw dfli^ned la Ppnt .)* q -j- 

.... I'r- ; •' li: 

It 't^ae Device Noibc Device Serial 0 OX Lot t & Date Activation Tlnee Reoding Tlove _ Rcstdl 
^^NFIRMATIOiT'^EST! Xriuht AfUIT be oiTUed M ra<4 ropy of rtVs fonnoe AVrWfy *>nia «Ar form. 

^MaRKS: '* •'* f ' 

! ^ 




A-') 


^*cofaoi;reehn<cl8n‘s (Totupany JJ 

/_ j/^AJf?.L_ A ^ ■ , 

Alcohol Technfebfl's Name (Firat, MJ_ Last) Cotupjny City. State. Zip Tiiont Number 

- f vr ■ /i c Q OS' 

Signature of A/tofial Technicbn 


Oa« Month Oiy ^ <0 


.\Blx 

xyiih 

Tamper EvU 


JIOT 
ISiSf 
jO 15 ; 5 i 

,qc— ■-rin 

Ti.i? j : 


.JZ. 0 ^. 




.•lUo. /n Ke.tulli te 
CtiUhraiien Chech 
Here 




Ufflr., 

r</ni(vr A'k/d<‘tir Tqv 


SixP 4; TO BE COMPLETED BY EMPLOYEE If TEST RESULT IS ROl OR |UCHER ^ 

certify Jhat,l have sahoiUled lo the akohol test, the results of uMch arc occorat^y recorded oa this form. I undentapd 
R^at I must not drive, pfriara safety-seRstlive duties, er o^rate heavy vquipmenj^^eousc (he rauia oVc^.02 or greater. 


L Signature of Emiiloyee 


Date Moitlh Doy Year 


COPY I •• ORIGINAL - FORWARD TO: / 

a'ELLOW) University Services 

IQSSI UcciiurRasd 
Sle 200 . - s 

~ ' PhlUdcIpliU, PA 19154 Y.. 

■a-FORWARDTO;' , 

Qtj MaB»fl«e PtA Testing .*. 

1400 Oou^Sl Stop W20 

t) OiMlt** 

***^ “VRCTaISs 

TECHNICIAN RETAINS 


All Positive Conritmaliotu: 

(1) Call M*nogcf Drag & Alcohol Toting 

Union Paciric Roitioad it I-S00*840>3784 
and leave a measage lhai,j^ have a 
Positive Test ' ^ - 

(2) fax form aj M0’-30l-03a 
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Brotherhood of Railroad Signalmen 

AFIXIO 


JOHN O. MC ARTHUR 

Vk» Gmrtl 0»i » w w» » • Wtff 

UNION PACIFIC oENenAu coMMirree 
P.O. Box SlOO • Fauon, NV 69407 
775-423-22ea • 775*423*3717 Fax 
988-752'0773 Pacu 
775'e46*1794 Ccu 

Erne!}; iomcarthur9c*i»rt*r.nat 



Brotherhood of 
Railroad Signalmen 
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Presbyterian IntcrcomniUDity Hospital 
■WorkCarc Department 

Examination Consent for AVork-Related Drug Screening 
ID#: IP 

Home Address; 

City State Zip 

Home Phone; 

ID checked by: 

full name 


“I , do hereby consent for an examination to 

be performed on my urine, blood, or breath to check for the presence of drugs or 
alcohol. The results are kept confidential and will be available only to the ordering 
physician, WorkCare staff and my einploy'er or prospective employer, unless I give 
my written consent I understand I may receive a copy of this consent” , 


"1 understand that I may refuse to undergo an examination for drugs or alcohol if I 
do so desire.” 



Dale 


Witness Signature Date 

“I refuse to undergo an examination of my blood, urine or breath to evaluate the 
presence of drugs or alcohol. I understand that this is my right I also understand 
that my employer or prospective employer will be notified of this refusal.” 


Patient Signature Date 


Witness Signature 


Date 


H'.fonns: Drug Screen Consent 
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■-F^B-ll-2005 17!49 


IMTEGRIS METRLS 


323 726 8003 P. 03^10 


UNION PACIFIC RAILROAD COMPANY 



February 3, 2005 

NOTICE OF INVESTIGATION 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt ARecelpt #1ZF423R9Se4t7S1372 

Daniel R. Vasquez 

EID 0099239 

2000 Linda Rosa CL 

Pasadena, CA 91107-2313 

Dear Sir: 

Please report to the Union Pacific Railroad Company, Manager Signal Maintenance 
Office, 326 South Campos Avenue, Ontario, California on February 18, 2005 at 9:00 A.M,, 
for investigation and hearing on charges to develop the facts and place responsibility, if any, 
that you were allegedly dishonest when completing Form 52032. Report of Personal Injury or 
Illness, dated January 20. 2005. 

This allegation, if substantiated, could possibly constitute a violation Of Union Pacific 
Rules 1.6, Conduct (Employees must not be dishonest). 1.1.3 Accidents, Injuries, and Defects, 
and 1.2.5 Reporting. 

This investigation and hearing will be conducted in conformity with the current Schedule 
Agreement Rule between the Company and the Union represenlinsj your craft or class. You 
are entitled to representation per the applicable Schedule Agreement Rule and may produce 
such witnesses as you desire at your own expense. 

You are being withheld from service pending the outcome of this investigation. 

C. §■. 0iiyton/ams 
L. G. Qayton 

Manager Signal Maintenance 

LCCi»n» 

cc: G- E. Pankey, General Chairman. BRS, 909-932-7777 

1150 N. Mountain Ave., Sle #206. Upland, CA 91786: 1ZF423R94441720985 
S. E. Wills, Director Signal Maintenance 
G. A. Brooks, Manager Signal Programs 
D- A. Ring, Director Labor Relations 
W, E. Naro, General Director Labor Relations 
L. Jensen, Personnel Records, MS 0730 
O. S- Gutierrez, NPS Specialist, PNG-06 
(ReU#n receipt to Brooks) 
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FES-ll-2005 17:49 INTEGRIS METfiLS 


323 726 8003 P.OJ 'la 


UNION PACIFIC RAIU=tOAD COMPANY 



February 7, 2005 

POSTPONEMENT NOTICE 

LOCATION CHANGE 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt #1 ZF423R92441249863 

Daniel R. Vasquez 

EID 0099239 

2000 Linda Rosa Cl. 

Pasadena, CA 91 107-2313 

Dear Sir: 

Refer to Notice of Investigation dated February 3, 2005, originally sdnedultng 
your investigation for February 18. 2005 at 9:00 A.M. Please be advised the hearing 
location has changed to: 

Manager Signal Maintenance Conference Room 
2015 South Willow Avenue 
Bloomington, California 92316 

Please also be advised Mr. Vasquez is NOT being withheld from service 
pending the outcome of this investigation. 

All Other conditions of the original notice of investigation remain the same. 


£. g*. C^ayion/ams 

L. G. Clayton 

Manager Signal Maintenance 

lOCrsDR 

cc: G. E. Pankey, General Chairman, BRS, 909-982-7777 

1 150 N. Mountain Ave., Sle #206, Upland, CA 91786; 1ZF423R901 4 1902083 
S. E. Wills, Director Signal Maintenance 
G. A. Brooks, Manager Signal Programs 
L. Jensen, Personnel Records, MS 0730 
O. S Gutierrez, NPS Specialist. PNG-06 
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‘1-2005 17:48 INTEGRIS METfiLS 323 726 BO03 P. 02^19 

UNION PACIFIC RAILROAD COMPANY 



February 3, 2005 

NOTICE OF INVESTIGATION 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt #1ZF4Z3R9584175137Z 

Daniel R. Vasquez 

EID 0099239 

2000 Linda Rosa Ct. 

Pasadena. CA 91 107-2313 

Dear Sir: 

Please report to the Union Pacific Railroad Company, Manager Signal Maintenance 
Office, 326 South Campus Avenue, Ontario, California on February 18, 2005 at 1:00 P.M., 
for investigation and hearing on charges to develop the facts and place responsibility, if any, 
that you were allegedly careless of your own personal safety on .ianuary 20, ZOOS, by not 
performing a required daily vehicle inspection of the vehicle assigned to you, by allegedly 
parking your vehicle in the median of Santa Fe Springs Road, and by aliegediy leaving the 
back of your vehicle in such disarray as to possibly be contributory to personal injury. 

This allegation, if substantiated, could constitute a violation of Union Pacific Rules 1 .6. 
Conduct (Employees must not be careless of the safety of themselves or others), 74.1 Vehicle 
Maintenance, 74,S Tools and Material, and 1,1.4 Condition of Tools and Equipment. 

This investigation and hearing will be conducted in conformity with the current Schedule 
Agreement Rule between the Company and the Union representing your craft or cfass. You 
are entitled to representation per the applicable Schedule Agreement Rule and may produce 
such witnesses as you desire at your own expense. 

You are being withheld from service pending the outcome of this investigation. 

L. Q. C^ion/am 
L. G. Clayton 

Manager Signal Maintenance 

LGC/afn» 

cc: G, E. Pankey, General Chairman. BRS, 909-982-7777 

1150 N. Mountain Ave„ Ste #206. Upland, CA 91786; 12F423R9444 1720985 
S. E. Wills. Director Signal Maintenance 
G. A. Brooks. Manager Signal Programs 
D, A. Ring, Director Labor Relations 
W, E. Naro, General Director Labor Relations 
L. Jensen, Personnel Records. MS 0730 
O. S. Gutierraz. NPS Specialist, PNG-06 
(Return receipt to Brooks) 
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FEB-11-2Q05 17:49 INTECKIS METALS 


323 726 8003 P.OS^IQ 


UNiON PACIFIC RAILROAD COMPANY 



February 7, 2005 

POSTPONEMENT NOTICE 

LOCATION CHANGE 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt #1 ZF423R92441 249863 

Dante! R. Vasquez 

EID 0099239 

2000 Linda Rosa Ct 

Pasadena, CA 91107-2313 

Dear Sir 

Refer to Notice of Investigation dated February 3, 2005, originally scheduling 
your investigation for February 18, 2005 at 1:00 P.M. Please be advised the hearing 
location has changed to; 

Manager Signal Maintenance Conference Room 
2015 South Willow Avenue 
Bloomington, California 92316 

Please also be advised Mr. Vasquez is NOT being vrithheld from service 
pending the outcome of this investigation, 

Alt other conditions of the original notice of investigation remain the same. 


IL, Q. C^yfon/ams 

L. G. Clayton 

Manager Signal Maintenance 

LGOams 

cc: G. E. Pankey, General Chairman, BRS, 909-982-7777 

1150 N. Mountain Ave., Sle #206, Upland, CA 91786; 1ZF423R901 4 1902083 
S. E. Wills, Director Signal Maintenance 
G. A. Brooks, Manager Signal Programs 
L. Jensen, Personnel Records, MS 0730 
O. S. Gutierrez, NPS Specialist, PNG-06 
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UNION PACIFIC RAILROAD COMPANY 


September 2. 2005 

NOTICE OF INVESTIGATION 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 
Receipt #Receipi #7004 1160 0005 9222 7277 
Daniel R. Vasquez 
EID 0099239 
2000 Linda Rosa Ct. 

Pasadena, CA 91107-2313 

Dear Sir: 

Please report to the Union Pacific Railroad Company, Colton Engineering Building, 
250 Marion Way, Bloomington, California 92316, on September 20, 2005 at 1:00 P.W., for 
Investigation and hearing on charges to develop the facts and place responsibility, if any. that 
you allegedly failed to comply with instructions issued to you to provide medical information as 
requested. 

This allegation, if substantiated, could possibly constitute a violation of Union Pacific 
Rules 1.13 Reporting, and Comply with Instructions. 

This investigation and hearing will be conducted in conformity with the current Schedule 
Agreement Rule between the Company and the Union representing your craft or class. You 
are entitled to representation per the applicable Schedule Agreement Rule and may produce 
such witnesses as you desire at your own expense 

L Q- C^ytm/am 
L G. Clayton 

Manager Signal Maintenance 

cc: G. E. Pankey, General Chairman, BRS, 909-982-7777 

1150 N. Mountain Ave., Ste #206, Upland, CA 91786 
S. E. Wills, Director Signal Maintenance 
G. A. Brooks, Manager Signal Programs 
D. A. Ring, Director Labor Relations 
W, E. Naro, General Director Labor Relations 
L. Jensen. Personnel Records. MS 0730 
O. S. Gutierrez, NPS Specialist, PNG-OS 
(Return receipt to Vasquez) 
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CA(a«)}44S-737S 
US. (BOO) M7.B900 

FuCSIHlf 

<510)400.7003 


Via Facsimile & U.S. Mail 
1-626-935-7640 

Mr. Bruce A. Fenn 

Claims Representative 

Union Pacific Railroad Company 

13181 Crossroads ParicwayNorft, Suite 500 

CityofIndustiy.CA 91746 

Re: Oar Cllwit: Daniel Vasqnez 

DOA: 1-20-05 

DOB: 5-10-66 

SS#: 551-39-7870 

Dear Mr. Fenn: 


RECEIVED 
OCT 3 1 2005 

3. 0. McAKTHUR 
VGC 


CUFTON HILDEenANO 
{109e>1977) 
CHAFUfSC.liU.H0O 
0910-1091) 

FRSOemCKL NSLSON 
DAMD B. DAAHElM 
ANTHONTS-PCTRO 
OVVNH L K2UVEN 
dOHH FURSTEimAAL 


Hildebrand. Mc1£od & Nelson, Inc. 

ATTOnr^VSATLAW 
WESTUAKE BUROm 

VO FRANK K OOAWA PLAZA. FOURTH FLOOR 
OAKLAHO CAUFORWA »«»1 2-3000 


October 28, 2005 


I am greatly disturbed by a letter ray client, Daniel Vasqnez, received from Union Pacific’s 
local management, directing Mr. Vasquez to appear to discuss his injuries and status. Section 60 of 
the FELA strictly prohibits this type of contact. Furthermore, California la-w including certain rules of 
professional conduct, limit and restrict this type of conduct. 

Please contact Mr. Ritter’s office and advise them and his staff that they should cease and 
desist this type of conduct. 

I await your response. If you are unwilling or unable to stop to this conduct, let me know and 
I will obtain the appropriate protective order. 

Very truly yours, 

HILDEBRAND, McLEOD & NELSON, INC. 

DAVID B.DRAHEIM 


DBDisec 

cc: Daniel Vasquez 
John McArthur 
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INTEGRIS METRLS 




UNION PACIFIC RAILROAD COMPANY 


' 3 ’ 



February 3, 2005 

NOTICE OF INVESTIGATION 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt #1ZF423R95841751372 

Daniel R. Vasquez 

EID 0099239 

2000 Linda Rosa Ct. 

Pasadena. CA 91107-2313 

Dear Sir. 

Please report to the Union Pacific Railroad Company, Manager Signal Maintenance 
Office, 326 South Campus Avenue, Ontario, California on February 1S, 2005 at 1:00 P.M., 
for investigation and hearing on charges to develop the facts and place responsibility, if any, 
that you were allegedly careless of your own personal safety on January 20, 2005, by not 
performing a required daily vehicle inspection of the vehicle assigned to you, by allegedly 
parking your vehicle in the median of Santa Fe Springs Road, and by allegedly leaving the 
back of your vehicle in such disarray as to possibly be contributory to personal injury. 

This allegation, if substantiated, could constitute a violation of Union Pacific Rules 1,6, 
Conduct (Employees must not be careless of the safety of themselves or others), 74.1 Vehicle 
Maintenance, 74 S Tools and Material, and 1.1.4 Condition of Tools and Equipment. 

This investigation and hearing will be conducted in conformity with the cunrent Schedule 
Agreement Rule between the Company and the Union representing your craft or class. You 
are entitled to representation per the applicable Schedule Agreement Rule and may produce 
such witnesses as you desire at your own expense. 

You are being vnthheld from service pending the outcome of this investigalion. 

X. Ctayton/ams 
L. G. Clayton 

Manager Signal Maintenance 

LCC/ams 

cc: G. E. Pankey, General Qiairman, BRS, 909-982-7777 

1150 N. Mountain Ave„ Ste #206, Upland, CA 91786; 1ZF423R94441720985 
S. E. Wills, Director Signal Maintenance 
G. A. Brooks, Manager Signal Programs 
D. A. Ring. Director Labor Relations 
W. E. Naro, General Director Labor Relations 
L. Jensen, Personnel Records, MS 0730 
O. S. Gutierrez, NPS SpedalisL PNG-08 
(Return receipt to Brooks) 
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17549 INlblRIS n£TH_5 


7ib 8003 P. 05/10 


UNION PACIFIC RAILROAD COMPANY 



Febaiary 7, 2D05 

POSTPONEMENT NOTICE 

LOCATION CHANGE 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt #1 ZF423R92441 249863 

Daniel R. Vasquez 

EID 0099239 

2000 Linda Rosa Ct. 

Pasadena, CA 91 1 07-2313 

Dear Sir: 

Refer to Nolice of Investigation dated February 3, 2005, originally sdieduling 
your investigation for February 18, 2005 at 1:00 P.M. Please be advised the hearing 
location has changed to: 

Manager Signal Maintenance Conference Room 
2015 South Willow Avenue 
Bloomington, California 92316 

Please also be advised Mr. Vasquez is NOT being withheld from service 
pending the outcome Of this investigation. 

Ml other conditions of the original notice of investigation remain the same. 

C. Cb^fionfans 
L. G. Clayton 

Manager Signal Maintenance 

LGC/wts 

cc; G. E. Pankey, General Chairman. BRS, 909-982-7777 

1150 N. Mountain Ave., Sle#206, Upland, CA 91786; 12F423R901 4 1902083 
S. E. Wills, rarector Signal Maintenance 
G. A. Brooks, Manager Signal Programs 
L. Jensen, Personnel Records, MS 0730 
0. S. Gutierrez, NPS Specialist, PNG436 



The USB Of possBSsiod of inloxicanfs, ovor-lhe-counler or prescription 
drugs, narcotics, controlled substances, or medication that may adversely 
affect safe performance is prohibited while on duty or on company property, 
except medication that is permitted by a medical practitioner and used as 
prescnbed. Employees must not have any prohibited substances in their 
bodity fluids when reporting tor duty, while on duty, or while on compariy 
property. 

1.6 Conduct 

Employees must not be: 

1 . Careless of the safety of themselves or others. 

2. Negligent. 

3. Insubordinate. 

4. Dishonest 

5. Inimci;al. 

6. Quaireisome. 
or 

7. Discourteous. 

1.6.1 Motor Vehicle Driving Records 

Employees certilied as locomotive engineers, whatever class 
ot service, must report convictions tor; 

• Operating a motor vehicle while under the influence of, or 
Impaired by, alcohol or a controlled substance. 

• Refusal to undergo such testing when a law enforcement 
ollicial seeks to Itnd out whether a person Is operating under 
the inlluence of alcohol or a controlled substance. 

Slate-sponsored diversion programs, gudty pleas, and 
completed state actions to cancel, revoke, suspend, or deny a 
driver's license are considered convictions as applied to this 
rule. 

An employee must report any conviction to an employee 
assistance representative no later than the end of the first 
business day Immediately following the day the employee 
receives notice of the conviction. 

1.7 Altercations 

Employees must not enter into altercations with each other, play practical 
jokes, orwrestlB while on duty or on railroad property. 

1.8 Appearance 

Employees reporting for duty must be clean and neat. They must wear Ihe 
prescribed uniform when required. 
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• Obey poslcd speed limits. Regardless of posted 
speed limits, drivers must not exceed a safe and 
prudent .speed for their vehicle when weather, traffic, 
road conaitions, veliiclc load nr any other prevailing 
conditions necessitates operating at a lower speed. 

• Ensure that required emergency equipment and 
tools are on the vehicle. 

74.4 Impaired Driver 

Do not drive when suffering fatigue, illness, lack of 
sleep or any otlier physical condition which may affect 
alertness and ability to operate the vehicle safely. 

74.5 Tools and Material 

Good housekeeping must be maintained m tlie vehicle 
at all times. Loose items must not be kepi on the diwh 
or on rear window slteif, Tools, equipment, material 
and freigiil must be properly secured. Gross Vehicle 
VVeiglit (GVW) of vehicle niust not be exceeded. Do 
not exceed load limit of tiador.s, 

74.6 Clearing Obstructions 

The driver must know die vehicle and load will clear 
all obstructions or close clearances. Do not park the 
vehicle foul of any railroad track. Do not park vehicle 
foul of the traveled portion of a roadway unless 
proper warning to approaching traffic is provided. 

74.7 Passengers 

Only employees or authorized passengers are 
permitted to ride in company vehicles. 


74-3 
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74.0 VEHICLES/BATTERIES 

74.1 Vehicle Maintenance 

Driver or supervisor assigned to a vehicle is responsible 
for lubrication and proper maintenance per vehicle 
maintenance or leasing company specifications. Drivers 
must record vehicle maintenance information and retain 
the maintenance record inside the vehicle. 

Driver must know that the vehicle is in good working 
order and free of any defects. They must notify their 
supervisor if the vehicle becomes defective. Required 
repairs must be completed before the vehicle is returned 
to service. 

74.2 Driver Requirements 

Only authorized employees may operate company 
vehicles. All employees who dnve company 
vehicles must: 

• possess a current, valid driver's license or 
commercial driver's license (CDL), 

• notify their supervisor and discontinue operating 
vehicles at any time their license or permit has 
expired, been suspended, revoked or restricted. 

74.2.1 DOT-Qualified Drivers 

Drivers of company vehicles that meet one or more 
of the following criteria will be required to pass a 
knowledge and skills (driving) test to become 
Department of Transportation (DOT) qualified; 

• operate a vehicle with gross combination weight 
or 26,001 pounds or more, 

• operate a vehicle designed to carry 16 or more 
persons, including the driver. 


74-1 
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1.0 General Responsibilities 

1.1 Safety 

Safety is the most important element in portorming duties. Obeying the 
roles is essential to |ob safety and continued employment. 

1.1.1 Maintaining a Safe Course 

In case of doubt or uncorfainty, lake the safe course. 

1.1.2 Alert and Attentive 

Emplo'yeos must be careful to prevent injuring themselves or 
olheis They must be alert and attentive when performing their 
duties and plan their work lo avoid injury, 

1.1.3 Accidents, Injuries, and Defects 

Heporl by the first moans of communication any accidenis: 
personal injuries; delects irt tracks, bridges, or signals, or any 
unusual condition that may affect the sala and efficient 
operation of the railroad. Whet o required, furnish a vrritlen 
report promptly after reporting the Incident. 

1.1.4 Condition of Equipment and Tools 

Employees must check the condition of equipment and tools ' 
they use to perform their dutie.s. Employees must not use 
delocfivo equipment or tools until they are safe to use. 
Employees must report any defects to the proper authority. 

1.2 Personal Injuries and Accidents 

1.2.1 Care for Injured 

When passengers or employees are injured, do c'/erything 
possible to care lor them. 

1.2.2 Witnesses 

If equipment is involved in personal Injury, loss of life, or 

damage to properly, the employee in efrarge must immediately 
secure the names, addresses, and occupations of all persons 
involved, including all persons at the scene when the accident 
occurred and those that arrived soon after. The employee m 
charge must secure the names regardless of whether these 
persons admit knowing anything about the accident. 

The employee in charge must also obtain the license numbers' 
of nearby automobiles. When necessary, other employeas can 
assist In obtaining this information, which must be included in 
reports covering the incident. 
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February 18, 2(W5 , 

Opening Statement Daniel Vasquez Hearing 

The Carrier has the burden of proving the charges. While the Carrier may not 
be bound by the requirements of proof necessary for a conviction of a charge in a 
court of lav^ in order to invoke disciplinary action, the Carrier must produce and 
submit direct, positive, substantial, material and relevant evidence to sustain its 
charges and actions. The principle is well established in prior Awards of the Board that 
in discipline cases the burden of proof rests squarely upon the Carrier to demonstrate 
convincingly that Mr. Woodford is guilty of the offense upon which his disciplinary 
penalty is based. Although hearsay evidence is admissible for whatever probative value 
it may have, unsubstantiated hearsay testimony would have little, if any, probative 
value. The American system of justice is based upon the fundamental principle that a 
person is presumed innocent unless the burden of proving otherwise has been 
satisfied. 

The question to be determined in this investigation is whether or not the 
Claimant violated an operating rule in connection with his employment. 

Generally, for a proper compliance vrith the investigation rule, it is necessary 
that such investigation be had prior to the administration of discipline. As the purpose 
of the investigation is to determine whether or not the rules have been violated and 
then punishment administered, it is a condition precedent that the investigation 
precede the punishment according to the rule. If discipline is to be administered, it 
must be well grounded on a proper investigation in which the disciplined individual 
participated. 

It appears the Claimant was discharged on February 3, 2005, prior to the 
holding of an investigation as required by Rule 68 of the Current CBA. Such imposition 
of discipline is clearly prohibited by the Rule and cannot be sustained. 

The time for holding this investigation is under the control of the Carrier. The 
Carrier is the moving party. The hearing is conducted by and is under the control of 
the Carrier. It is the duty of the Carrier, not the accused, to set the time for the 
investigation. Nevertheless, the Carrier must exercise this power judicioisly and in 
conformity with the requirements of the Collective Bargaining Agreement. 

When time limitations, for the performance of an act, are embodied in an 
Agreement, vrith precision, the parties are contractually obligated to comply with 
them. Whether the limitations are found to be in practice to be harsh, not equitable, 
or unreasonable, the terms of the contract must be met. 

A charge is fundamentally deficient when an employee’s ability to prepare an 
adequate defense is obstructed by a lack of basic elements of information. As a 
minimum. Claimant has an absolute right to be informed prior to the consideration as 
to the particular incident complained of; the date, time if possible, and act in 
question. Without these basic elements in advance, Claimant’s ability to prepare an 
adequate deferrse is irreparably impaired. "No man can defend himself against a 
charge to him unknovm:" the time when, the place where and the person before 
whom the acts transpired are designated. 
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In this case Carrier cited Claimant stating: “Your responsibility, if any, that you 
were allegedly dishonest when completing Form 52032, Report of Personal Injury or 
Illness, dated January 20, 2005. These charg« are too vague to meet the 
requirements of Rule 68 of the current CBA. 

Furthermore, the Carrier removed Claimant from service pending the outcome 
of the investigation. 

The current CBA requires that when any employee is removed from service 
pending investigation, the investigation must be held within fifteen days from the date 
of knowledge. 

The Carrier changed the Hearing Notice; by letter dated February 7, 2005, 
putting Claimant back in service because they realized they were in violation of the 
current Agreement, because they had scheduled the hearing out side the 15 days from 
the date of knowledge which did not conform with the time limits of the Current CBA. 

Mr. Brooks called Mr. Vasquez home and left a message, that he wanted Mr. 
Vasquez to return to work on light duty on January 31, 2005. Mr. Vasquez returned Mr. 
Brooks call in regards to this matter and Mr. Brooks changed his mind and did not 
return Mr. Vasquez as he had indicated in his message. Then on February 7, 2005, Mr. 
Vasquez was notified that he was not being withheld from service pending 
investigation. 

The Notices of Investigation are in violation of the Carrier’s Policy and 
Procedure for Ensuring Rules Compliance. The Policy expressly requires; if there is a 
single incident with multiple rules infractions they must be combined to prevent a 
higher level of discipline being assessed. In this case the Carrier is holding two 
separate hearings which are both directly related to an on duty injury sustained on 
January 20, 2005. 

Ihe Claimant was charged with alleged violations of Rules: 1.6 Conduct 
(Careless of safety of himself or others); 74.1 vehicle maintenance; 1.1.4 condition of 
tools and equipment, for the personal injury sustained on January 20, 2005, at Santa 
Fe Sprite Road. 

Carrier is holding another investigation for alleged violations of Rules: 1.6 
Conduct (dishonest); 1.1.3 accidents, injuries, and defects, and reporting. This is an 
egregious violation of the Carrier’s Discipline Policy. It is obvious the Carrier is not 
interested in Rules of Fair play in conducting a fair and impartial investigation. 

Carrier required the Claimant to submit to 2 drug screens on the date of the 
injury, one for Post Accident and another for reasonable suspicion. 

The Carrier would not allow the treating physician to administer and 
medication for pain. Clainrs Agent Bruce Fenn, allowed the Emergency Room personal 
to believe that AAr. Vasquez was covered by workers comprensation and he must 
approve any treatment administered to Mr. Vasquez. 

Mr. Fenn filled out the form 52032 prompting Mr. Vasquez and putting words 
into AAr. Vasquez mouth as to what he should write down on the form. This is also in 
violation of the Current CBA Rule 67 Reports: 



RULE 67 - REPORTS 


All reports required from signal employees by the Carrier may be made out during 
regular assigned hours. Accident reports will be filed promptly, however, employees 
injured while on duty will not be required to make an accident report before they 
have been given proper medical attention and are in physical and mental condition to 
do so. 


Now the Carrier is trying to say Mr. Vasquez was dishonest in completing the 
Form. Mr. Vasquez did not complete the Form Claims Agent Fenn complete the form 
for Mr. Vasquez and instructed Mr. Vasquez to sign it 
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i-'i'..- 're ^c'^l^vl-,■^f Tti Stti'i. i;;it,/ l/o^Ty 


(i’0.'’\j Swt.ppA'^O i/t'Ct-e OX "T^'t i 0 ^ HT 0 S'-' Scl’^Tn dT 
. 5 p»'’S(^-f ^( 7 /sc/i. (S.i’-iy'J'TfutDiv l-ofet- <- ■p^Ai-C.cC; •' KT*>t..> pifT 
LV^i^r-i- TUA vv lnp.ef bte.w, 'pJiirfc^J ujLi— eJiJC'iie’iT /i itpP?'A £ i/- 


.Ttf (d Tk f, le'V-t • 'T'^e y. /o-r- / / kc / o'iei ■ i f?vi / 

'Di^^. ’Rz'-zted 'T^-iycK )w The lftiJ\r- tv'Uri, a U>'at^T hap-pe'-e 

K'l. C-yt-AVtd Ti><. L<?rij p/a tc/ ■ 

/TT TkyfT 'p>oiuT Tor. Lf (yc-'^y c/eT-i^ni.vt.fi'Ts' vt 

f w [} CC \ id e lO” ' S J iX Ap p- c ix r cd Xo e-*^ 

Drefco-A, Dot I'YAevcrkf, c/,D /^ijT 5 1 c. c-T Tk t STcp 


. 6 vb.! 'pM/f'-y fr( 7 '^ Xht.~T\-ULk: C'-'‘^») Ls!^ ^ X ^y-CT 

^ Sxoci o-.\ xUi, S'ft.p.y T'kf.y coiit'Tcd The. Lay O^u-. 

f/rJ iocT hcivt 'TD Boa 7 . fyio ^ 0 ^ Hoe ^ -fee T.(>c.f( ) 

^T.Svv ( 1 - 4 <il'’-t'i- 5 aD Tbt 'TVi- A.ea^ b-ti-i'i -p. srp tv^y 

Dflv- iJfT lensT 2 - 'XonXks, pt (ViJJ tv'iTiv i 5 ‘(yekc A iJivc/ /o d 




. STepped tfiVr tAs. sr«p A^dTH id jr ntt dec/ T^ d>t 

p.'Vtd. Dbebti-v £^‘0 T ir Dfc,p m' -jicufT.^ 

TAOir)\Tt’ f £' eiTT L- I'l- / /■ i h>c hus h^i^ycd nT 

/Jj-'f' k-'^, !-: i' I iyV'Aj DifTTi?r«T',5 ^ . 'jy^H'T}’ Id 

h'-i'-^. v-loT rplcT 7)i?iTy> ^ 
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UJl'^T bt-ifJt ft'^K for Copfy I?f„ 

piJC i(/e.vrr t^ep(?r~i'. iJisKw t^t diclhff 'Ylcid S. 

C^ffl- jbrwte t/Si Ujal b-jTl^tv i' 

{Jy i^Hy (/T^^ *■ I ^ S <J \ooi 

^&>l- U C-L 'fe.uvs 'ylie.*^ "P* r \ a LjA‘~ \\t 'T~^ ~f{ ^ I ^~r 

c2\k Qtc.\ itCr S ’’y'A 4 }*'ii^>cnl rtk^Sc. 

IaWn kjeuM ii.rT « I'ntlfd.! reltaJc- 

. 'Te (d i5au. b sv/t qu hia.rd p-f tX Su.^fto 

aTj- li^fbt'^LCr you l^■trt.d OCCT LjO^ iS/y »c.£j^ € (^2l^d 

?T KH>'i^UT bi fedtd buT ;r iJ 

Pl>3u Hou a‘'^ T T<7 'fi' X iaT {} Cti 
!''>''ly hAwd tiyby flu.d X i*' d^ilFT puaf^. iSrufc- 
J^;d T’H do (T -/V yo^<•^'B^-u£.tT■i^'/«^-£><?''■T'^T'^^;t iffwi^ 

^Tbui-pro/ £UVV. . b^bvitfui/y Sckw£T^'.'^Q A /^P'pC" t(i "Ts 
buTlT’^v vvffT s ur-ii ,T i:^ i y(7if £a(dd 
L(}\^i\\ 5 r:1 you Cn^'TdKiL, ypn-'TPueb fV^me 4 ,hc/ yo«< 

ST'U (A/oz-t: iv\jpccT;^y A-Pt /rr Tr''" <- 

(3 “^d "TboKTy- utfc. 

/j-fu-r “Pijvv il^OT Wvv-L Kt (^e.wr-ToT<;P-«- Zl ^Uu^Cr Yl^i'tcd 

: bt, Uad b’t-u 1 rt-T SCt’HTcl^'-C (V^ hi-^ /^adsovyit _(?/d 

, 'p'^^fiCripTro^ A'^d.~T'oalf d douf^-f-i. 

; ^ 1 Arj U;. flv-.d jK ^Oof 0^ P^^'k. 

. jiiLI (b/-e.r iZ\^.d Wr^ST Ui/fl-Z" UJorSt, //ad 'pzti''-v , U. irV \o AlK • 

l/a t.T?Ti’?'~ (dap. STsr^d hotv'^ Oluscf-t £,p>AJms . 

. i9y[ i'ni?v-.dziy iP'zi^'Tr. id L^’UfU auc/ iLeuoelJ i^aj 

Z' ow , t/idsur /o XDcCT^y- iaiA(/”74'<. '^ofT'oy '^Tipo K. 

. piw iJi^T ,7-f Cje<‘V'’e-e.. "TTic /'n^rni^^ "CXjuuA^y zr, z-c^os 
&kw^r(ra!ds 'T'f "^U loi(cl 

Kcv^ jPuT W* XfvPct ^Svic/ At ldk>T l^cT dho-ii d4 
.Qi\ijdy\t tUi. Ck'^-'Tfld'XfoA'-^ kfi.v<j dyifTd'T^i rpz’cTirif 
.YlOTt av.d ffAli '^ru ( ■ 'StiO^e-Tditn IbpH dT 


. drffuyid 0v^ CHjvv. 25^, ZC/0£^ B>Z ddT d'f StrV'ii- 

-Qrr 0>ii mi»>rrL 
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Aluminum 
Sh»H{. Csil snc Sii'o 
ricce 
Oqc jn" Sar 
3:r^';s-r-t.'2t*“-cec Shaou; 
Psir.tsc Shse: ar-c C-.v 
Pfse 3r»c ~j3:ru 
EecTTcil 2us 5-v 


I Integris 

U METALS 


Brass <S Copper 

Shev'. Cou end Sins 
Piaie 

Wire. .^cd. a/ic 3ar 
Slecsncal 3u:» Bar 
SlrTje!u 2 'al/£x(n;d<K] Shac^e^ 

Condenser 7uDe 
Hoofifig Copper 


Carbon/AHoy Steel 
Sheet, Coif and Stnp 
Cold Rolled 
Gaiveoized 
Ahjmirvzed 
Plate AJIoy/Carbcn 
Pipe Alloy/CarDon 
Rod Alioy/Carbon 
Bar AikjyfCarbon 
Tuba Atloy/Carbon 
Pre-pamid 
HRPO 

Nickel Alloys 

Nickel 200 
NUa 36. 42 
Moy 40Q.R^05 
Monel K'SOO 
tnccnd 600. 60*. 517. 5Z5. 

890. na.X.750 . 
. Inooioy aoo, aCOH/HT 

825. 92S 

Inco Alloy C<276. 020. 330 
Sheet and Coil 
Plate Wife. Rod and Bar 
Ptce and Tubrnq 
Extruded Rice and Tubing 
Cancenser Tube 

Staintess Steel 
Sheet, cod and Stno 
ptat* 

Wire, roe and 3ar 
SL’ticxrals.'&unjoec Shapes 
Arrgies 
RatSar 
P’oe and Tucing 
Conoensef Tube 
Slnjctuol/Cmamencal Tube 

Roofing Producis 
AiijnTa(<iac 
CaiorAiac 
CoiorKisd L'S 
MegaKiad 
Rcofing Prarlles 


6446 E. Washington Blvd. 

Los Angefes, California 90040 

800-372-6560 

323-726-7111 

Fax 323-726-8003 


Date; 

To: 

From: 




Number of pages (including caver): 



GpaT-TriitK j>->t ifJtiK 

C^0,Ut. iTtpo rt.i>->oirtt//you\ all uff'TSTrliCTio'n. 

i l\lp>, fT'c»-v f-l Ti-uck 0» 

'T'aiL' ■'Ilf Air, 

- / ! -Li'' ^ ^ 

0^ - I 'Je<T T-q />j T 

If 7Ct: Oo 'Ci eczfve .21I cages, ctease ctGll ibacst as seen as pcssibte. 

MjTrL >‘Ouvf«- 
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MlflK K^aiOIOgiC imaging Mam lei: >>iu.o9o.<:iuu g 

y Scheduling Tel: 310.358.2121 S 

i Scheduling Fax: 310.358.2131 i 

p YOUR APPOINTMENT DATE: ^ I O . Qg TIME; ' 

.3 NAME: — 

l| CLINICAL INDICATION: / I ADDITIONAL REPORTS T&. | 


[ V ^ ‘ STT - ^1^^ ^S> I T ' b y r g 

p REFERRING PHYSICIAN: _i ^,^ iL- . Sc^4 : aiD - AT3A^6£H0 H Z 

I select examination type C^MR OCT O XRAY 


fi SKELETAL ^ OL 

SPINE 

MYELOGRAPHY 

XRAY 

' O SHOULDER 

O CERVICAL 

O CERVICAL 

examination 

^ WRIST 

O THORACIC 

O THORACIC 


. O ELBOW 

O LUMBAR 

O LUMBAR 


g HAND 

O SURVEY 

ANGIOGRAPHY 


1 O KNEE 

O LUMBAR NEUROGRAM 

O CIRCLE OF WILLIS 


1 O HIP/PELVIS 

O CERVICAL HEUROGRAM 

o neck/cahotid 


Sj O ANKLE 

O W/O CONTRAST 

D aorta/renals 


1 O FOOT 

O W/ W/O CONTRAST 

o aorta/runoff 

SPECIAL EXAM 

1 0 ARTHROGRAM 


O UPPER EXTREMITY 

INSTRUCTIONS 

1 (W/W/O CONTRAST) 


HEAD AND NECK 


1 O MR ANGIOGRAM 

PAIN MANAGEMENT 

O BRAIN 


^ BODY 

O EPIDURAL 

0 PITUITARY 


1 0 CHEST 

O TRANSLAMINAR 

•0 ORBITS 


1 O ABDOMEN 

O TRANSFORAMINAL 

O lAC 


' O PELVIS 

0 CAUDAL 

O NECK 


O MR CHOLANGIOGRAM 

O FACET BLOCK 

O SINUS 


1 O W/0 CONTRAST 

O DISCOGRAPHY 

O FACIAL 


1 O W/W/O CONTRAST 

LEVELS 

O W/0 CONTRAST 


. 


O W/ W/0 CONTRAST 
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'A' 

UNION PACIFIC RAILROAD COMPANY ^ 



February 3. 2005 

NOTICE OF INVESTIGATION 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt #aeceipt#1ZF423Rg58417S1372 

Daniel R. Vasquez 

EID 0099239 

2000 Linda Rosa Ct. 

Pasadena, CA 91107-2313 

Dear Sir; 

Please report to the Union Pacific Railroad Company, Manager Signal Maintenance 
Office, 326 South Campus Avenue, Ontario, California on February 18, 2005 at 9:00 A.M., 
for investigation and hearing on charges to develop the facts and place responsibility, if any. 
that you were allegedly dishonest when completing Form 52032, Report of Personal Injury or 
Illness, dated January 20, 2005. 

This allegation, If substantiated, could possibly constitute a violation Of Union Pacific 
Rules 1.6, Conduct (Employees must not be dishonest). 11.3 Accidiints, Injuries, and Defects, 
and 1.2.5 Reporting. 

This investigation and hearing will be conducted in conformity with the current Schedule 
Agreement Rule between the Company and the Union representing your craft or class. You 
are entitled to representation per the applicable Schedule Agreement Rule and may produce 
such witnesses as you desire at your own expense. 

You are being withheld from service pending the outcome of this investigation. 

L. 5 '. C^toit/atns 

L. G. Clayton 

Manager Signal Maintenance 

Lccum 

cc; G. E. Pankey, General Chairman, BRS, 909-982-7777 

1150 N. Mountain Ave., Ste #206, Upland, CA 91786; 1ZF423R 9444 1720985 
S. E. Wills, Director Signal Maintenance 
G. A. Brooks. Manager Signal Programs 
D. A. Ring. Director Labor Relations 
W. E. Naro, General Director Labor Relations 
L. Jensen, Personnel Records. MS 0730 
O. S. Gutien-er, NPS SpectalisI, PNG-06 
(Return receipt to Brooks) 
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UNION PACIFIC RAILROAD COMPANY 



February 7, 2005 

POSTPONEMENT NOTICE 

LOCATION CHANGE 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt #1 ZF423R92441 249863 

Daniel R. Vasquez 

EID 0099239 

2000 Linda Rosa Ct. 

Pasadena. CA 91107-2313 

Dear Sir: 

Refer to Notice of Investigation dated Febmary 3. 2005, originally scheduling 
your investigation for February 18, 2005 at 9:00 A.M. Please be advised the hearing 
location has changed to: 

Manager Signal Maintenance Conference Ftoom 
201 5 South Willow Avenue 
Bloomington, California 92316 

Please also be advised Mr. Vasquez is NOT being withheld from service 
pending the outcome of this investigation. 

All other conditions of the original notice of investigation remain the same. 


C. Ct^fon/ams 

L. G. Clayton 

Manager Signal Maintenance 

L(»c/ams 

cc: G. E. Pankey, General Chairman. BRS, 909-982-7777 

1150 N. Mountain Ave., Ste#206, Upland, CA917e6: 12F423R901 41 902063 
S. E. Wills, Director Signal Maintenance 
G. A, Brooks, Manager Signal Programs 
L. Jensen, Personnel Records, MS 0730 
0. S. Gutierrez. NPS Specialist, PNG-06 
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=P 2; COMPLETED BY COLLECTOR 

ad specimen temperature within 4 minutes, is temperature Specimen Cotleciion 

ween 90* and 100“ F7 XZ Yes □ No. Enter Remark V^plit □ Slr>^ □ None Provided (Enter RemartQ □ Observed (Enter Remark) 


3: CoMoclorsttixos boUlo sca>(6) tobotllois). Collector dotes sai>1(s) Donor Iniliots soo((9) Donor comploios STEP 6 on Copy 2 (MRO Copy) 

EP 4: CHAIN OF CUSTODY - INITIATED BY COLLECTOR AMO COMPLETED BY LABORATORY 

■MARKS 


or's Name (PRINT First, Ml. Us!> 


Qam JBpi 


SPECIMEN BOTTLE(S) RELEASED TO: 



Primary Specimen SPECIMEN BOTTLEiS) RELEASED TO; 
Bottle Seal intact 
□ Yes 

G No. Enter Remark Below 


£P 5: COMPLETED BY DONOR 


/ cerT/iy thal I provided my wine specimen to the colleaof; thet I have not arkilterated U fn any manner; each specimen bohie used naa sealed with a tamper- 
evident seal it my present^: a/x] that the Mormaiion provided on this htm and on ttte label aflixed to each specimen boWe is conect. 

X u ^ f r? ■ L V' ' V .< r , .'!-- ; - ri/ .<.1 ..-•r 

S<en«tM cl Donor \j ' ' tFPmT)(>»rv9i-^ (reu Mi.Utlt ^ Del* (McyD»y/Yr.| 


naylima Phone Mo t.. •■). *j / r • — Evening Phone No.L__J nam m Rtoh *• / I r' r t ' i f. 

^ ° Wo. Day Yr, 

Should the results el the tatMratoiy tests ler the specimen kteniiTtsd by this torm be confirmed positive, the Medkai Review Olficer will contact you to ask 
about prescriptions arxl over-the-counter medications you may have taken. Therefeve. you may want to make a list of those medications for your own records. 
THIS LIST IS NOT NECESSARY. II you chose to make a fist, do so either on a separate i>ece ol paper or on the back ol your copy (Copy S). > DO NOT 
PROVIDE THIS INFORMATION ON THE BACK OF ANY OTHER COPY OF THE FORM. TAKE COPY 5 WITH YOU. 


£P 6; COMPLETED BY MEDICAL REVIEW OFFICER » PRtMARY SPECIMEN 

accordance with applicable Forensic requirements, my aeterminaUon/verification is: 

□ NEGATIVE O POSITIVE □ TEST CANCELED □ REFUSAL TO TEST BECAUSE; 

□ DILUTE □ AOULTERATEO □ SUBSTITUTED 


y Mcdeal Bgnotw Or.co< (prwri) Meacjl co- ^ Hjmo iFir^i, Mi. La;T) 

EP 7; COMPLETED BY MEDICAL REVIEW OFFICER • SPLIT SPECIMEN 

iccordance %vith applicable Forensic requirements, my determination/verHicalion for the split specimen (it tested) is: 
□ RECONFIRMED □ FAILED TO RECONFIRM • REASON 


Sgnalutc ol M*dc*l Revw* OKcer 
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roi 


UfiJION PACIFIC RAILROAD 
Alcghol Testirtg Form 


t'Z 


fT^c injlni£iu:n3 far compltllng tSu fonn a\ 


q ihc had of Copy 4} 


*: TO DE COMFLETEO BY ALCOHOL TECHNICIAN 


^ploye* Nam* _ 


R, t/A, 


' flr Cntplayt* ID No. 
5'*'PioyM' Name 
ST ZIP 


(Priai) <FlRt, BLI, Lest) 


s 4 m 


.^Sf- 39 - 7 S- 9 a 


UNION PACIFIC RAILROAD 


Tcltphon 


Lo.:^ A/jc'Te?:Z- \ ^ 

JOHN UETZBN ~ : ,80b''%-<oa'7B4- ' 


DEJi Nncue > DER Fbone Niuri^r 

^^aoa for Test: □ Ranaom^^eascBablt CoumQ Rtasoiubte StispDRcium to fJutj'QFeUoM-up □pK^mpToFiDa' 


^^^^*^TO^rCOAlPLFrcDSaV£An*UJYEE 


^nify UuiC I Am et>out (o submit to sleiihol tcjiinp re^atred by Unlsn Padflc P-^cy ■tid (bat tbe'IdVaUtyliig Inforauilao 
on the fom^ Is (me, correct. ' *i - 




d oo the form Is (mt,^ 

V 


of Employee 




.) 


• I K:t 


Dou Montlt Day YVat. 



3: TO BE COMPLETTED BY ALCOJIOL TECJPflCtAN . ^ . 

bchnlclaa oonduetlng (he scrceolnc test fa not Ihc tstne lechelclao who wD} t>c conduetlnj: (he co^imadan lest, ^- 
tcduildaji oust rompigie their a>ni fannj I certify that I have conducted alcohol tatia^ on (he above named 
"dividimi in eccot^ance wllb the procedures tpedned In (he UnJoa Pacific DniB'juxf AtcoHol Policy, Ihol 1 am quaUTted 
^ *^I>cnite the testing det^etfs) IdcaUHcd, and that (he result an u recorded. 

□ Syr DEVICE; □ SALIVA .^BREATH* IS-Mlnolc Wait^ O Vet □ No 
-tfor Bfi£^ZHOEUlCFi ipocehCtov osly, it irot. detig'ud !e ppiiL l' ^ 

^ ' ■£ 

H ■'TcaCtvB^cylee Nome De\iet Serfai 0 O/? Lo( d A Ere Date A<tl'o(loo time BeadlncTto* ' Remit 

‘^ONFCBMATI0l?^fXST: Aeyvfu MUST b* affbed te toA copyo/dtls /ornCoe^trimed diVccity on/o ibe/em ' 

*^MARKSj • .' *»■ ■’?' 







JnlS^Thl^i A-’) 


^^Rnaiore of Alcohol T« 


CoiB^y CJ(y. State. Zl& 

/lag os 

Dale Month Day Year 


PhnO* Nambcr 


SlXP 4i TO DE COhtPLFrTFO BY EMPLOYEE li TEST RESULT IS 0.02 OR |UGntR ^ ~ 

^ c«rHfy4lia|.} have tuhtnlltrO (a (l>e alcohol less the rcsu|u of which ore aemrotay record^ on iMs form. I understand. 
** ' -. j-i... -ie»— . ..V.J.. 1.1... j-.i*- ofxmlcttttvy tqulpmcn^'^ccautc the rejujis nrcil.oi or rrtnier. 


'lta( 1 mitrt not drive, p?ft< 


n safciy-KtisiUvc duties, 
\ 


_ ^ignalurt of Employ** 


Date Month Day Year 



COPY 1 - ORIGINAL - FOR^VARD TO: 
ffZLLO"') UtriTCTSity Serviect- 
10551 DecsUir Road 
Sic 100 . ' 

IfhlUdClpljU, FA 19154 
1 _ forward TO:' , 

'• Manas" TesUnR 

1400 D«u^t. Slop 1020 
Omaha, NEtftiyp 

V»„ -^.CEI.Uks •'■■ , 


Ajjlt 

IWlft 

Tampir f.vU 


^55 
JIG? 
15:5C 
jG 15z5« 

. — t— 

,QC Tini 

q'4..h++*>H»V'V 

fJpTURE S 






Aau- ^'KciuUt (tg. 
Cotib'aiion Q>eck) 
Htrf' 


mUrK 

T<u»pfr £*ideni Tope 








'^^lyiLTECIINlCLVN ft 


i 


AJ) PotiUve ConfiimMions: . • 

(!) Call Grus ^ Alcjhot ToUng 

UjiloQ Pacific Railroad ai 1-8CX)-S40-I784 
and leave a me-sa i ge ihal^'ou have g 
Positive ToL ' ^ 

(2) FA^ form ig; 1-402-501 -0322 


T. I 
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Presbyterian IntercommuDity Hospital 
WorkCarc Department 

Examination Consent for Work-Related Drug Screening 

ip^. IP 

Home Address: _____ 

City Stale Zip 

Home Phone: 

ID checked by: 

full name 


“I , do hereby consent for an examination to 

be performed on my urine, blood, or breath to check for the presence of drugs or 
alcohol. The results are kept confidential and will be available only to the ordering 
physician, WorkCare staff and my employer or prospective employer, unless I give 
my written consent I understand I may receive a copy of this cousent” 

“I understand that I may refuse to undergo an examination for drugs or alcohol iff 
do so desire.” 



■Wilncss.Signature 


Date 


“I refuse to undergo an examination of my blood, urine or breath to evaluate the 
presence of drugs or alcohol. I understand that this is my right I also understand 
that my employer or prospective em{>loyer will be notified of this refusal.” 


Patient Signature 


Date 


Witness Signature 


Date 


H;fotms: Drug Screen Consent 
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PRESBYTERIAN INTERCOMMUNITY HOSPITAL, WHITTIER, CA 90S02 
i_ DRUG SCREEN REQUISITION 




4 V^£^C2- 


3^ ns^o 


1 certify (hu I provided my ur'me specimen lo die collector: (hat I have not adaliersted i( in any maniwf ; &si each specimen 
honle used wu sealed b tan^-evideiu seat in my presence arvd {hat Ihe tnfonnatjon provided cm this form and on the 
bhte affixed to each speckBeifbo^e ts correct. 




f Tuw of coilecrion 1^0 



’ 






LL DRUGS NEED A MINIUM SPECIMEN OF 30 ML OF URINE) 

Drug Abuse Panel (Includes all dni^ below) 



□ 

Amphetamine Q Barbiturate □ 

Beorodiazapiae O 

Cannablooid 

D Cocame 

o 

n 

Melh^mte O Meiharpialone □ 

Other 

Opiates 

a 

Phencyclidine 

□ Propoxyphene 


TO BE COMPLETED BY COLLECTOR * Spedmo Toiipentiire nnut be read within 4 of coUeetioa 

Specunep tenyerature Wilhin range; Dyes, 9QMOO^ □ No: Record Temp of Urine Oral Temp 


Coticoor affixes seab to the bodies. Cotleoor dates (he seals. Donor inhials the seats. 


Dare 

E9SSSS!I9HBHi 

SnectineA Receitced bv 

Purpose of Change 


DONOR - NO SIGNATURE 

ESBKShSfiHHHH 

PROVIDE SPECIMEN 

FOR TESTING 

Name 

" r / 

Tnaspofter 

SlgTianue 

Sipiature ’”*• • 

f 

Name 

Name 

■g| 

Signature 

Signature 


Name 

Name 

/ / 
Tehnotogisi 

Signature 

Signature 


Name 

Name 

/ / 

Techaolosui 

Signature 

Signature 


Name 

Name 







1 

i 

M 

Specfic 

Gravity 


1.003- <1.030 end 

Crest > 5 



>1.030 and 
(>iat <3 


1 

1 

§ 





Creaunine 

umi 


nmmimii 

Nhriie 


< 3.0 

>5.0 



Negative 

Positive 


pH 


5.0 to 8.0 

D <4.0 

0 >9.0 


Specific Graylty AND CreaUnice 


0 

Dilute: 

< 1.003 

and 

i 2 and s 5 ing/dL 

D 

Substituted: 

< t -001 

and 

< 2 (Dg/dL 

(performed on Qiem analyzer) 

D 

Substituted: 

> 1.020 

and . 

< 2 mg/dL 

(perfonned on Cfacro analyzer) 

0 

Aduiteraicd: 

Q AbttomiRl pH or 

D Nitrite or 

0 Olutaraldebyde 


5;VFORM5U:hei:uury\odsrorm O9'ta-Q3.doe. 


Vlimn*. *i\7m. nr, lO/iO/Ot. Wm, 9/18/03 
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WORKCARE 
Drug Test Results 


DATE OF DRUG TEST (COLLECTION DATE): , 


)| 


TEST COLLECTED AT; ^WORKCARE DED □ OTHER SITE; 


t2401 Wosttktgtoft Boulevard 
WHtaor, CaBtotrda S0602-1099 
{^698^11 E«r504 


EMPLOYEE/APPUCANT (Full Name) .l ->THic( ^ 

ID# 3"^ ' 1^1 ^ COMPANYNAME: fv, 


TYPE OF TEST: DNIDAorDOT □ NON-NIDA or Non-DOT ^PlH-IO/Non-DOT 

□ RAPID/Non-DOT □ OTHER: ' 

REASON FOR TEST: □ PRE-EMPLOYMEIJp^^ ;/ -r^POST ACCIDENT D RANDOM 

□ FOR CAUSE ' □ FOLLOW - UP □ OTHER: 

TEST ANALYZED AT: ^PRESBYTERIAN INTERCOMMUNITY HOSPITAL 
□ OFF-SITE LAB 

STATEMENT: For NIDA collections the controlled substance test being reported was 
performed In accordance with Department of Transportation guidelines 
A9CFRpart40. 

TEST RESULTS 
^1^ NEGATIVE 
□ POSITIVE 
COMMENTS: _ 


□ TEST NOT PERFORMED □ REFUSAL TO TEST 

□ FATAL FLAW REASON: ' 


Controlled Substance Idenlilied: 


ri-t- Vl^wi 




Name Of Medical fleview Officer (Print or Type) 

Y 

Signature Of Medical Peview Officer 


, PFESBYTERIAN 12401 Washington Boulevard t 1 

» INTERCOMMUNITY f ■ 

'hospital Hoofing Impaired TDD(562)696,S2S7 

0.0C2853Be90 
V lEL 

HI 83 07 13 I 


ADDRESSOGRAPH 


I PRESBYTERIAN HEALTH I 


WORKCARE DRUG TEST RESULTS 


CDS 01/20/05 


38 rt 

DOD 05 10 G6 

' ♦ - . '? 


Ns-taas (02/04) wnriE- employeh 


YEUOW< M80 
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Collecced: 01/20/05 1310 
P00S38713 
Spec. Type; Urine 
Result name 

Cocaine 

Amphetamine, Ur: 
Benzodiazepines ; 
Barbiturates : 
Methagualone, Ur: 
Methadone, Ur: 

Opiates: 

Phencycl i dine ; 
Propoxyphene , Ur : 
Cannabinoid , Ur : 


DRUG SCREEN (URINE) 


VASQUEZ, DANIEL 
P000028542009 


Result 1 

IHS 

N/Range 

NEGATIVE % 

Negative 

NEGATIVE \ 

. Negative 

NEGATIVE ^ 

• Negative 

NEGATIVE % 

Negative 

NEGATIVE • 

Negative 

NEGATIVE 

Negative 

NEGATIVE 

Negative 

NEGATIVE 

Negative 

NEGATIVE 

Negative 

NEGATIVE 

• Negative 


End of Report! 


(5654610] 
* PINAL 


A/Date; 01/20/05 1458 
Completed; 01/20/05 1550 


VNUR T13920 DOB:05/10/66 M 

INDUSTRIAL HEALTH SERVICE l/l 
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UNION PAORC RAILROAD 
REPORT OF PERSONAL INJURY OR ILLNESS 
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Ictq WMS& OCCVPATMMd AND ADBRCSKS Oi: AU.^£lt80*IS WHO WirNCSSCO Ott KttttAIPt KHOWUOOE Of ACdDeNT/mciOiMT 

' iO - — — 



|(io mt ni lu nn eoiamaici aaon 

Utm Ok» 


M/A 


(8) ms TMS ACOMtfT/INaDENT RESMT mV MBMO ON. ftOMUHNO, OR MJGHTINQ RIOM. CNI OBNO ftniUCX 

oa 0¥ER ay ttoviMo ehowes, CA aa. car iaoiwo ow other Eomwom nim fJ/A 



m MTORE Mto Bcnm w ouum/BtNEas 

^Uiei-LlMg -AMb .ayRAllJ 


:{4} WAS nX/IHJUREO MMIY BCAMINED SV A OOCTDfn tf rEB, DOCTOR'S NAftaC AND AOORCS& 

sjY., □«. PR, PAKsy. i2.Hot g ■ u;./;gHnJSTPU gi.vPyU'Hnng^, cA- 


|(5}TRi:ATMDn' REOUlRED 

DIIQWE □nSSTAiP RT»g«TEO*RgLEASeP BK-IUYS □ HOiWTRUaa> 3omEA(E^iiln) 5ri-(M7 


|(B) if HO^AUZED. NAME AND AODREU Of ttOSmU. 

MlA. 


|<7}WA8BJL/Mltma»A8L£TDnKTUIMTOW<mKDNNBCrWOIlKAS8»QMME>m {e)COMMCKre 
Dmo MOH 6- 


V 


t2^ 0u4--^ ^ the foregoing Information Is twe and correct 

(Z. 


Witness to Signature 



laiymff* et ptr—w im ip yuj Hf rapofQ 

JflNmRY 
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ON JANUARY 31'“, 2005 AT 3:00PM GLENN BROOKS CALLED 
ASKING FOR DANNY. J TOLD HIM HE WAS NOT IN. GLENN 
ASKED HOW DANNY WAS DOING AND WANTED HIM TO 
COME BACK TO WORK SO HE CAN BE IN CHARGE OF SAFETY 
AND LOOK OUT FOR THE OTHER GUYS. HE THEN LEFT HIS 
PHONE NUMBER AND ASKED IF DANNY CAN RETLTIN HIS CALL. 
I TOLD GLENN THAT I WOULD RELAY THE MESSAGE TO HIM 
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Harold B. Markowitz, MD, F.A.C.S. 
2080 Century Park East, Suite 300 
Los Angeles, Ca 90067 
(310) 553-8440 Fax (310) 277-0329 


Date: 


TO WHOM IT MAY CONCERN . 

RE: "DXm <?. U \J(XS G>0 e 'Z- 

The above patient is currently being treated in my office 
for injuries sustained to: 

•A 0 - L -\L.-v\Jtg> 


The above patient is unable to work from i - i 
and is able to return to work 0 0 "$^ w ith the 

following restrictions: 


If you have any further questions, please call my office. 
Thank you, 

Harold B. ^fertrowitzTM.D. 
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HoiTie t About UPS | Contact UPS | Welcome Center 



Tracking 


Log-in User ID: 


Password: 


Q I Forg ot Password 


UPS Uni 


4 lracJLb^Tto5kln9.NMmtiec 
•> Tfq(^ by Reference Number 
import Tracking Numbers A 
4 Track bv E-mail 
4 Access Quantum View 
4 Void a Shipment i 



Find Answers to Your 
Tracking Questions 

■» Go to Tracking Number FAQ 


HiR! Track by Tracking Number 


View Details 


Status: 

Oeilvereii 

Delivered on: 

Feb S. 2005 9:22 A.M. 

Signed by: 

AGALSOFF 

Location: 

RESIDENTIAL 

Delivered to: 

PASADENA, CA, US 

Shipped or Billed on: 

Feb 4, 2005 

Tracking Number: 

1ZF42 3R9 SB417S 137 2 

Service Type: 

NEXT DAY AIR 


Package Progress: 


Date/ 

Tima 

Location 

Activity 

Feb 7, 2005 

6:20 A.M. 

BALDWIN PARK, CA, US 

OUT FOR DEUVERY 

Feb 5. 2005 

9:22 A.M. 

BALDWIN PARK, CA. US 

DELIVERY 

7:29 A.M. 

BALDWIN PARK, CA, US 

ARRIVAL SCAN 

7:22 A.M. 

ONTARIO, CA, US 

DEPARTURE SCAN 

5:12 A.M. 

ONTARIO, CA, US 

ARRIVAL SCAN 

4:07 A.M. 

LOUISVILLE, KY, US 

DEPARTURE SCAN 

12:10 A.M. 

Feb 4, 2005 

LOUISVILLE, KY, US 

ARRIVAL SCAN 

9:43 P.M. 

KANSAS ClTy, MD, US 

DEPARTURE SCAN 

8:51 P.M. 

KANSAS CITy, MD, US 

ARRIVAL SCAN 

8;0S P.M. 

LENEXA, K5, US 

DEPARTURE SCAN 

7:27 P.M. 

LENEXA. K5. US 

ORIGIN SCAN 

7:21 P.M. 

US 

8ILUNG INFORMATK 
RECEIVED 


Tracking results provided by UPS: Feb 17. 2005 10:26 P.M. Eastern Time (USA) 


NOTICE: UPS authorizes you to use UPS tracking systems solely to track shipments ter>de 
you to UPS for delivery and for no other purpose. Any other use of UPS tracking systems a 
information Is strtctty prohibited. 

^back to Trackino Summary 

♦ Back to Top 


1 

Copyright @ 1994-2005 United Parcel Service of America. Inc. All rights reserved. 


http:// wwwapps. ups, com/WebT racking/processRequest 


2/17/2005 
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yr 


, X 


S'r-7fsl^’9( ^£a{i 


70 yJiut^/, j£<t/,c S'/fcfufr, ^^CKfc 75P 

df'cbMi/' na, ira/r/&A>tfii 


* i)’ C 


:J'r/./.r.- nt Sii-SSOO 

'Xjwrj/.- ('■.tej 

■.<i;». . '■'i ~lCarf, 


July 6, 2007 


Via Federal Express 
Mr. John McArthur 
60 Deer Trail 
Fallon, NV 89406-8479 

Re: Bryan Chnvcz vs. Union Pneifiu RailroaJ Company 

Nonvalk Superior Court Case: VC 046 065 
Old Trial Date : 2/28/07 
New Trial Date: 7/24/07 

Dear Mr. McArthur: 

Enclosed herewith, please find a condensed copy (plus exhibits) of your deposition 
transcript for your file. 

If you have any questions or concerns please contact me or Mr. Ernslcr. 


RcspccUhllv. 



f-Ori Lindsc> -Abajinn 
Senior Paralegal 


encs. 



460 



Brotherhood of Railroad Signalmen 


9!7 Shcnanciosh Shores Road 
Front Ro)‘a!,VA 22&30 

Phone: (540) 622-6522 
Fax: (540) 622-6532 


W. Dan Pickett 
International President 

Walt A. Barrows 

ImernaUDnal Secretary-Treasurer 


March 16, 2006 


Freedom of Infonnalion Act Coordinator 
Office of Chief Counsel 
Federal Railroad Administration 
n20Vermont Ave. N.W., Stop 10 
Washington, DC 20590 


Re: FRA File No.; RRS-05-004328 
BRS File No.: 49CFR225 UP 7-13-05 


Dear Sir or Madam: 

Please accept this letter as are written request for information under the Freedom of 
Infonnation Act (FOIA). This involves FRA File No. RRS-OS-004328 . concerning a violation of 
49CFR225 Railroad Acddeiils/IncUlents: Reports Classificalion, and Investigations that occurred 
on January 28, 2005, on the Union Pacific (UP) Railroad. 

The FRA investigation into this matter concluded that UP did not comply with Section 
225.25 (1), 49CFR Part 225, by its failure to establish the required information on FRA Form F 
6180,98, or an alternative railroad-designed equivalent form, for Mr. B.K. Chavez’ on-duty 
injury of January 28, 2005, within seven working days after receiving information or acquiring 
knowledge of his injury. Additionally UP did not comply with Section 225.1 1,49CFR Part 225, 
by failing to make a report of Mr. Chavez’ injury to FRA within 30 days following the month in 
which the reportable injury occurred. 1 am specifically requesting to know the settlement amount 
for tills violation or the outcome of this case. 

My telephone number is: 540-022-6522 and my fax number is 540-622-6532, My mailing 
address is 917 Shenandoah Shores Road, Front Royal, Virginia, 22630-6418. bi response to fees 
that may be charged, the amount of lime required to notify me of the final resolution of this 
violation should be negligible. Uie Office of Chief Counsel is already aware of my request and the 
reason 1 am making it under FOIA is 1 was informed that 1 would gel a response quicker using 
FOIA. Please contact me if the cost is going to exceed $1 0.00. Tliank you. 
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Freedom of Information Act Coordinator 
March 16,2006 
Page 2 


Your prompt attention in this matter is greatly appreciated. We look forward to your 

reply. 


Sincerely, 

W. Dan Pickett 
International President 


enc: 1 0/ 1 8/2005 RRS-05-004328 FRA Ofilce of Chief Counsel Letter 

cc: Mr. George Jones, International Vice President - West 

Mr. Grover Pankey, General Chairman - UP 
Mr. Jolin McArthur, Vice General Chairman - UP 
Mr. B.K. Chavez, Member 


E ^ratA RNpm ERCflUIS UP T.t).03 
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U^. Department 
of Transportation 

Federal Railroad 
AdminlstroHon 

OCT I S 2flK 

Mr. W. Dan Pickett 
International President 
Brotherhood of Railroad Signalmen 
917 Shenandoah Shores Road 
Front Royal, Virginia 22630 

Dear Mr. Pickett; 

Thank you for your letter regarding possible noncompliance by Union Pacific Railroad (UP) with 
the Federal Railroad Administration's (FRA) anti-harassment provision of our accident reporting 
rule, found at Section 225.33, Title 49, Code of Federal Regulations (C.F.R.), Part 225 Railroad 
Accidents/Incidenls: Reports Classification, and Investigations. Your has been assigned FRA 
control number RRS-05-004328. 

In your letter you state, "[tjhis incident involves the FRA reportable injury that UP signal 
employee B.K. Chavez suffered on January 28, 2005, and the harassment and intimidation he 
expenenced after testifying as a witness of an injury to Mr. Daniel Vasquez [on February 1 8, 
2005] in the vicinity of Los Nietos Yard, Santa Fe Springs, California.” I must clarify, Aat FRA 
will only address harassment and/or intimidation allegedly suffered by Mr. Chavez in relation to 
Mr. Chavez’ own injury per 49 C.F.R. section 225.33 (a)(l ), which states in part, “that 
harassment or intimidation of any person that is calculated to discourage or prevent such person 
from receiving proper medical treatment or from reporting such accident, incident, injury or 
illness will not be permitted or tolerated , The issues you raise in your letter regarding 
“retribution [against Mr. Chavez] for testifying as a witness to Mr. Vasquez’s on-duty injury ..." 
are not matters governed by the FRA. You may, however, be able to obtain helpful information 
on this particular aspect of the complaint from the National Mediation Board fwww.nmb.govl . 

The FRA has completed its investigation of this matter. We found insufficient evidence to 
support a claim that UP harassed or intimidated Mr. Chavez in an effort to discourage him from 
receiving proper medical treatment or from reporting his injury under 49 C.F.R. section 225.33. 
Our investigation did reveal, however, that UP did not comply with Section 225.25 (f), 49 C.F.R. 
Part 225, by its failure to establish the required information on FRA Form F 6180.98, or an 
alternative railroad-designed equivalent form, for Mr. Cliavcz’ on-duty injury of January 28, 
2005, within seven working days after receiving information or acquiring knowledge of his 
injury. Additionally, UP did not comply with Section 225. 1 1 , 49 C.FJl. Part 225. by failing to 
ihake a report of'Mr. Chavez’ injury to FRA within 30 days following the month in which the 
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2 

reportable injury occurred. Therefore, we are recommending to our Office of Chief Counsel that 
civil penalties be assessed against the railroad for these two separate violations. 

I appreciate you bringing this matter to our attention. 
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Brotherhood of Railroad Signalmen 


917 Shenedoah Shores Road 
Front Royal* VA 22630 

Phone: ($40) 622>6522 
Fax: (540) 622-6532 


W. Dan Pickett 
International President 

Walt A. Barrows 
Imemational Sccrctary>Treasurer 


July 13. 2005 


Mr. Dan Smith 

Associate Administrator for Safety 
Federal Railroad Administration 
400 Seventh Street, SW 
Washington, D.C. 20590 


RECEIVED 
JUL 1 7 2005 
j. o. McArthur 

VGC 


Re; Violation 49CFR225.33 UP 7-13-05 


Dear Mr. Smith: 

This is a formal complaint under 49CFR225 Railroad Accidenls/Incidents: Reports 
Classification, and Investigatiotis and that occurred beginning on January 2S, 2005, on the 
Union Pacific (UP) Railroad. This incident involves the reportable injury that UP 
signal employee B.K Chavez suffered on January 28, 2005, and the harassment and 
intimidation he experienced after testifying as a wimess of an injury to Mr. Daniel Vasquez 
in the vicinity of Lzis Nietos Yard, Santa Fe Springs, California. 

Field reports indicate that the following events took place: 

• On January 28, 2005, Mr. Chavez suffered an on-duty injury. 

• He was first treated for that injury on February 1 , 2005. 

• On February 1 8, 2005, Mr. Chavez was called by the Brotherhood of Railroad 
Signalmen (BRS) as a witness to a personal injury to Mr. Daniel Vasquez. 

• On February 28, 2005 Manager Signal Maintenance Lowell Clayton discussed the 
injury with Mr. Chavez and informed him he was not to try to return to work until he 
could provide a full medical release. 

• By letter dated, March 17, 2005, UP notified Mr. Chavez of the following: ‘This 
letter is to inform you that you have forfeited your seniority rights and employment 
relationship with the UP RR per the provisions of Rule 62D of the Agreement 
between the Company and the BRS.” 

• After a series of letters between Mr. Chavez and UP, on April 4, 2005, UP 
terminated Mr. Chavez. 
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Mr. Dan Smith, Associate Administrator for Safety 
49CFR225.33 UP 7-13-05 
July 13, 2005 
Page 2 of 3 

• On April 19, 2005, a hearing was held where evidence was introduced which clearly 
supported Mr. Chavez on-duty injury. 

It is the position of the BRS that as retribution for testilying as a witness to Mr. 
Vasquez’s on-duty injury, the Union Pacific Railroad set into action a series of events 
culminating in the termination of Mr. Chavez firom the Uiuon Pacific Railroad. 

The Brotherhood of Railroad Signalmen contend that the actions of UP management 
constitute a clear violation of 49 CFR225.33, Internal Control Plans. 49CFR225.33 states as 
follows: 


“225.33 Internal Control Plans. 

(a) Each railroad shall adopt and comply with a written Internal Control 
Plan that shall be maintained at the office where the railroad's reporting officer 
conducts his or her official business. Each railroad shall amend its Internal 
Control Plan, as necessary, to refiect any significant changes to the railroad's 
internal reporting procedures. The Internal Control Plan shall be designed to 
maintain absolute accuracy and shall include, at a minimum, each of the 
following components: 

(1) A policy statement declaring the railroad's commitment to 
complete and accurate reporting of all accidents, incidents, injuries, and 
occupational illnesses arising from the operation of the railroad, to full 
compliance with the letter and spirit of FRA’s accident reporting 
regulations, and to the principle, in absolute terms, that harassment or 
intimidation of any person that is calculated to discourage or prevent 
such person from receiving proper medical treatment or from reporting 
such accident, incident, injury or illness will not be permitted or tolerated 
and will result in some stated disciplinary action against any employee, 
supervisor, manager, or officer of the railroad committing such 
harassment or intimidation. (Emphasis added.)" 

The record shows that after appearing as a witness to another individual’s injury and 
suffering his own on-duty personal injury UP conspired to wrongfully terminate Mr. 
Qiavez. up’s actions constitute a clear violation of the harassment and intimidation portion 
of the 40 CFR 225.233. This is indicative of the type of treatment that injured railroad 
employees go through after suffering an on-the-job injury. 

As information, Ms. Alisa Dwiggins, Senior Investigator for the FRA was the 
individual who is currently conducting the investigation of harassment and intimidation of 
an on-duty injury for Mr. Vasquez. As such, Ms. Dwiggins is familiar with some of the 
circumstances relating to the harassment and intimidation of Mr, Qiavez. 

In view of the foregoing, we respectfully request that the FRA investigate this 
violation and advise this office of its findings and actions. If you need further information, 
please contact BRS Union Pacific General Committee Vice General Chairman John 
McArthur at (775) 423-2288. 
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Mr. Dan Smith, Associate Administrator for Safety 


49CFR225.33 UP 7-13-05 
July 13, 2005 
Page 3 of 3 


Sincerely, 

W. Dan Pickett 
International President 


cc: Mr. George Jones, International Vice President - West 

Mr, Grover Pankey, UP General Committee Genera] Chairman 

Mr. John McArthur, UP Genera] Committee Vice General Chairman 

Mr. Tim DePaepe, BRS Director of Research 

Mr. B.K. Chavez 

Mr. Grady Cothen, FRA 


e \RS&r<49Cni 225 » UP 7-13-05 



Brotherhood of Railroad Signalmen 


UNION PACIFIC GENERAL COMMITTEE 


J. O. MCARTHUR 

Vice Gencaai Chawman 

P. 0. Box 5100 

Fauon. NV 69407 

OmCE! 776'423-228a 

Fax: 775-423-3717 

Emac: jonicarthur@chartar.nBt 


G. PANKEY 

Gencml Chaiaman 
P. O. Box 1417 
UnAMD, CA 91785 
OfFice: 909-9B2-7777 
Fax: 909-982-6767 
Email; gp360@varizon.nst 


T. E. STIRLING 

GCNenAt. SeCnETARV-TREASURER 

1021 Prairie View Place 

Rockforo, !A 5046S 

Office 641-749-2587 

Fax: 641-749-6013 

Emao.: ted5tlng@omrtiteieom.com 


May 20, 2005 


WD Pickett 

International President 
917 Shenandoah Shores Rd 
Front Royal VA 22630 


Re: File No. UPGCW-FRA-1105 


Dear President Pickett 


This is a request for your office to file a complaint and to ask the FRA to 
investigate the Union Pacific Railroad for harassment of an injury for signal 
employee, Brian Chavez, Employee ID No. 353798, for the following incident. 

• On January 28, 2005 Mr. Chavez sustained an on duty injury. 

• Mr. Chavez was first treated for the injury on February 1, 2005. 

• On February 18, 2005, Mr. Chavez was called by the Brotherhood of 
Railroad Signalmen as a key witness to an investigation for a co- 
worker (Mr. Daniel Vasquez) being charged for alleged offenses in 
which were related to an on- duty injury to which the FRA is already 
conducting an investigation for harassment of an injury. 

• On February 18, 2005 Manager Signal Maintenance Lowell Clayton 
discussed with Mr. Chavez his injury and Informed him he was not to 
try to return to work until he could provide a full medical release. 

• By letter dated March 17, 2005, the Union Pacific Railroad notified 
Mr. Chavez; "This letter is to inform you that you have forfeited your 
seniority rights and employment relationship with the Union Pacific 
Railroad per the provisions of Rule 62D of the Agreement between 
the Company and the Brotherhood of Railroad Signalmen," 

• On March 22, 2005 The Organization requested a hearing per 
Agreement Rule 62D. 

• By letter dated March 30, 2005 Mr. Chavez was notified that the 
Carrier had scheduled a hearing for April 5, 2005. 

• On April 1, 2005 The Organization confirmed by letter, a telephone 
conversation with Mr. L. G. Clayton on March 31, 2005 wherein, we 
mutually agreed to a postponement of the hearing until April 19, 
2005. 
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• April 4, 2005, Union Pacific Railroad terminated Mr. Chavez 
Seniority. 

• April 5, 2005, Union Pacific Railroad sent Mr. Chavez a check. Payroll 
Voucher No. 5546124 for vacation for the year 2005. The Union 
Pacific Railroad withheld from his payroll in the amount of $99.99 
Health and \A/elfare Offset Pretax ME Pretax UP Hosp $.01, for his 
Health and Welfare benefits. 

• On April 12, 2005 (postmark on envelope) the Union Pacific Railroad 
sent Mr. Chavez a check. Payroll Voucher No. 5546671 dated April 13, 
2005, in the amount of $100.00 returning his cost sharing for his 
Health and Welfare Benefits. 

• The hearing was held on April 19, 2005 at the designated time and 
place. 

• Evidence was introduced at this hearing which clearly supports Mr. 
Chavez, on-duty injury, and his Medical Leave of Absence per Rule 
62 A of the Agreement; part of which, was Manager Clayton's 
conversation with Mr. Chavez on February 18, 2005, wherein, he 
instructed Mr. Chavez not to even try to return to work, until he had a 
full medical release. (Copies of exhibits introduced at the hearing 
attached.) 

» On May 11, 2005, I called Union Pacific Railroad Health Systems in 
regards to Mr. Chavez Insurance Coverage being terminated. 

• On May 18, 2005, I again called Union Pacific Railroad Health 
Systems to determine the date the Union Pacific Railroad in fact 
terminated Mr. Chavez. I was informed that Mr. Chavez records 
indicate he was terminated by Union Pacific Railroad on April 4, 
2005, well in advance of the hearing conducted on April 19, 2005. 

The Carrier was required by Agreement to render a decision within 1 5 days 
from the close of the hearing. In addition, if the Carrier's decision was to uphold 
their decision of termination of seniority they were required to provide a copy of 
the full transcript so the Organization could advance an appeal on behalf of Mr. 
Chavez. To date Mr. Chavez remains terminated, and neither Mr. Chavez nor his 
Representative has received a decision or a transcript. 

The Organization believes that the Actions of the Union Pacific Railroad 

were; 

1. Retaliatory for Mr. Chavez acting as a witness in a previous 
hearing in regards to Daniel Vasquez on-duty injury wherein the 
Union Pacific Railroad was trying to terminate Mr. Vasquez. 

2. The Union Pacific Railroad is now terminating Mr. Chavez for his 
own on-duty injury. 

Mr. Chavez was never required to fill out an on-duty injury report by Union 
Pacific Railroad. Furthermore, the Organization has reason to believe that Union 
Pacific Railroad has never reported Mr. Chavez's on-duty injury to the FRA as 
required by Law. 
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Ms. Alisa Dwiggins, SR. Investigator, FRA, is currently conducting the 
investigation for harassment of an on-duty injury for Mr. Vasquez, and is familiar 
with some of the circumstances in Mr. Chavez case. 

Kindly acknowledge and advise. 


Fraternally Yours, 

J- 0- vVjc 


John McArthur 

Vice General Chairman-UPGC 


Cc; Mr. B. K. Chavez, Claimant-BRS 
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UNION PACIFIC RAILROAD 

REPORT or PERSONAL INJURY OR OCCUPATIONAL ILLNESS 

RULE 1.23- UNION P^tPfC HAICROAO OPERATING flW.ES.STAyE&*AB cas«s.d(i:»f5dn3iin]ury7wh^'ofl doty-ordri company pVepert^inust bb' 
lmrftOdlaidy/apctf»e0.»,!hepropj^.rnan»OM;ao«j»ia,p.rc«;»p>O<J,.fwmco*tb^oW<t A p4fson3l.\o;ury a>sn;«w«rs>*>jil« in any >«>y ajjeet emIaov<^» 

paffeffTKuwo.wawMos pwsi be mpartsd to*a j:wopef:»nartasoi‘as;soo«;i»«OMWe^I?io-{fl)i^oa employee in»Kiateocbffybrei«apfflieiliK^wlH«miiw'mb^ 

returning is sorvKB. M an Offlp)oyoej«edluc5.e inssdicjtf chagno9i;i'p(;Msupat>ptw%ne9S^ho'wi^p'»nua'ne^brt K immoilJalelytfe ii^ p'fopi^.ininegec' • 

ff an omp)oyt>o.U irvu'eci on^Jy ho inirst rcpoft to hf^manasQr.anV spy 'jfcifcibr.oV'oawintKlfeal i»'rrfjirW»«JVwu)^gTtW W trtiw ' 

iSpociftc^ty-mit^tleo^^oyee wiff-JOpc«ti»Bp>y 5 «eKHwro'^.o;/ 3 ?fcoiqM^tee«airtw>^^^pT»scrip»ort<v»Q^ 

INSTftUCTJONS: AnVMif ttB guofirorts Jn eech appbcmbl^ seehon nyoir^ own namtxfiilififf as soon »spe^ssAt»a/ler ait accsaanUn^deni oaatta it ir^ur^a^ 
oilhoronoro/tduiyorffyotian roporltngB won-rotetod Unott, (U unabiB to coiriptele B*a ropott^ noeossary inf^moHon must be 
fumishodby the parson doing so in the employmt'a baftaW^ 


SECTION I - IDENTIFICATION INFORMATION ^ 

(IJ VOm WAME {r.nu. last) I t2)^URKOM& ACCESS l^CiTV ^j^VsT j(S)Z«»COO£ 

ft/-tinn kei-fA CJxM'e/T- 'Iff/-? Akkr^’-rioe f^l Al-k. ZaViA, CiX Jt/TJ? 

76) ■<C>JR OCCUPATION OM OAY QP 'iNJUSY (7) ^UR HOME ^ " (8J VOUR AGE jf9)Hi(^DA7e 

f'W> Z 3 ' 7.001 
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i: iiSECTION IV . IF OCCUPATIONAL ILLNESS - PROVIDE ADDITIONAL DETAILS 


ILif*£SSOR COMDUK3N7 


J {21 V/MEM DiO TOO FIRST aECOMS AVUARG 




CONTHI8U71-D TO YOUH SYJ^TOMS {PLEASE PROVIDE DATES); 


j i«) 6o YOU HAVE ANY CLWREKT EXPOSUneSflP^. PLEASE EJW^ 


SECTION V - NATURE O RTfijORY ^OCCUPATIONAL ILLNESS AND TREATMENT " 


jtlJO£SCRl8eiMJURVO^LLN6^ ^ 


j CT Wi<E« OfO VOU FIRST NOPCE SYMPTOMS? (GIVE OATE) 

01 - 1 . 3 - 7 . 00 ^ 





QYgs Qno 1FYg& MFniP-ATBVJ ■ ._ f>nftAr!P 


<J»»»iOlCAT6VOUBCUBF»8MTMSALTHCAS£COV6«AOePtA« B UPHgHS Q UHC Q OTHER VIST: 


{ SECTION VI - EQUIPMENT INVOLVED IN ACCIDENTANJURY (IE APPLICABLE) 


(3) CONSIST (LOM*. EmpliOL. Tons) I (*) IDeHTIFVINO MITULS S HUMSbRS OF EOUIPMEHT INVOLVED IW ACODeKT/lNClDENT 




1 (S) WERE THE OeFECTivE CONOmONS MARKED? W DIO THIS ACOOEHTMiCiDENT RESULT FROM RIDlHO ON. BOaROINC, OR AUGHTlHa FROM, Oft eClNO STRUCK 

□ tbs a no [oRnuNoveRBTMOviMCEOutPMSNT? Dyhs QW 


/ certify that the foregoing information is trvs and correct. 


&GS 560 SO L\ 3 nB 
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UNION PACIFIC RAILROAD COMPANY 


August 29. 2005 

NOTICE OF INVESTIGATION 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 
Receipt #7004 1 160 0005 9222 7055 
Brian Chavez 
EID 0353798 
981 3 Alder Ridge PI. 

Alta Loma CA 91737 

Dear Sir: 

Please report to the Union Pacific Railroad Company, Colton Engineering 
Building, 250 Marion Way, Bloomington, California 92316, on September 20, 2005 
at 9:00 A.M., for investigation and hearing on charges to develop the facts and place 
responsibility, if any, that while employed as Lead Signalman, you allegedly filed a 
report of personal injury on August 22. 2005. for an injury which allegedly occurred on 
January 28, 2005. 

Your alleged actions indicate a possible violation of the current Union Pacific 
Rule 1.2.5 Reporting. 

This investigation and hearing will be conducted in conformity with the current 
Schedule Agreement Rule between the Company and the Union representing your craft 
or class. You are entitled to representation per the applicable Schedule Agreement 
Rule and may produce such witnesses as you desire at your own expense. 

£. ( 7 - CCxyton/ams 
L G. Clayton 

Manager Signal Maintenance 
909-879-6358 

LGC/ams 

cc: G. E. Pankey. General Chairman, BRS 

1 150 N. Mountain Ave.. Sle #206, Upland. CA 91786; 909-982-7777 
S. E. Wills, Director Signal Maintenance 
G. A. Brooks, Manager Signal Projects 
10031 Foothills Blvd., Roseville, CA 95747; 916-789-5349 
D, A. Ring, Director Labor Relations 
W. E. Naro, General Director Labor Relations 
L. Jensen, Personnel Records, MS 0730 
O. S. Gutierrez, NPS Specialist, PNG-06 
(Return receipt to Clayton) 




I -a 


azSiEQ so 90 Jas 
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UNION PACIFIC FtAILROAD COMPANY 


June 9, 2005 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Receipt #1ZF423R92594987661 

Delivery Confirmation #D254 2687 583 

Brian Chavez 

EID 0353798 

9813 Alder Ridge PI. 

Alta Loma CA 91737 

Dear Sir; 

Based on the evidence adduced at the Rule 62(D) hearing held April 19, 2005, it has 
been determined that you demonstrated a justiHable basis for your absence commencing 
February 18, 2005 through March 18, 2005, from your position as Signalman, Gang 6417, at 
Los Angeles, California. Accordingly, your seniority tights and employment relationship with 
Union Pacific Railroad Company are restored unimpaired. 

In the course of the hearing above, you testified that you had sustained personal injury 
while working as signalman, but have not submitted information regarding such injury on the 
proper form, 52032, Report of Personal Injury or Occupational Illness. Attached herewith is 
Form 52032 which you must complete and return as soon as possible. 

I have also enclosed Form 32006, Request for Leave of Absence, which you must 
complete and return as soon as possible if it is anticipated that the necessity for your absence 
is continuing. Form 32006 must be accompanied by a note from your doctor stating the 
necessity and expected duration of continued absence. 

Please complete and submit the enclosed forms to me as soon as possible. Thank 

you. 

g. A- <Bmolis/am 
G. A. Brooks 

Manager Signal Programs 

GAB/ams 


cc; G. E. Pankey, General Chairman, BRS; 909-982-7777 

1150 N. Mountain Ave., Ste #206, Upland, CA 91786; 1ZF423R901 94881 275 

J. O. McArthur, Vice General Chairman, BRS; 775-423-2288 
PO Box 51 00, Fallon, NV 89407; 1ZF423R901 92535081 

K. R. Edgar, Local Chairman, BRS 

637 Laurel St., Brea, CA 92821; 1ZF423R90191313090 
S. E. Wills, Director Signal Maintenance 
D. A. Ring, Director Labor Relations 
W. E. Naro, General Director Labor Relations 

L. Jensen, Personnel Records, MS 0730 
0. S. Gutiemez, NPS Specialist, PNG-06 
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UP:GCOR 1 .2.5-Reporting 
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BUILDING AMERICA’ 


Operating 


Union Pacific Rules 
GENERAL RESPONSIBILITIES 

1.2.5: Reporting 

All cases of personal injury, while on duty or on company property, must be immediately reported 
to the proper manager and the prescribed form completed. 

A personal injury that occurs while off duty that will in any way affect employee performance of^ 
duties must be reported to the proper manager as soon as possible. The injured employee must 
also complete the prescribed written form before returning to service. 

If an employee receives a medical diagnosis of occupational Illness, he or she must report it 
immediately to the proper manager. 

System Special Instructions 

If an employee is injured on-duty he must report to his manager any follow-up visits to any doctor 
or other medical care provider resuiting from the injury. Specifically, the injured employee must 
report all: 

•Physical therapy or chiropractic treatments 
■Prescriptions issued 
"Work restrictions 
"Medical treatments 

Updated; 3/30/2005 


hHps://emp!oyees.WH'\v.uprT.com/emp/opera(ing/op_prac/gcor/op_rulcs/Chapter_l/ 1.2.5. sh... 9/19/2005 
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Brotherhood of Railroad Signalmen 


917 Shenandoah Shores Road 
From Royal, VA 22630 

Phone: (540) 622^61522 
Fax: (540) 622-6532 
July 23, 2007 


W. Dan Pickett 
International President 

Walt A. Barrows 
International Secretary-Treasurer 


Mr. S. Mark Lindsey, Office of Chief Counsel 
Federal Railroad Administration 
1 120 Vermont Avenue 
Washington, DC 20005 


RECEIVED 
JUL 3 0 2007 

J. 0. McARTHOR 
VGC 


Re: RS&I Violation - UP 

BRS File No. 49CFR225.33 Amtrak 4-27-07 

FRA File No. None 


Dear Mr. Lindsey: 


The enclosed correspondence from FRA Associate Administrator for Safety, Jo Strang, 
dated July 6, 2007, concerns the FRA’s investigation of a formal complaint filed under 
49CFR225 Railroad Accidents/Incidents: Reports Classijicalion, and Investigations that occurred 
on January 19, 2007, on Amtrak. 

The FRA concluded that two separate violations did occur. As indicated in the FRA’s 
notice, the agency confirmed the circums;iances raporied to this office and concluded that Amtrak 
had violated the relevant safety regulations. 

The agency further indicated it is advancing the case to the next step in its enforcement 
procedures, and forwarding its findings to the Office of Chief dbunsel. This action indicates that the 
FRA has recommended a penalty be assessed a^nsl the railroad for the violation. 

The Brotherhood of Railroad Signalmen respectfully requests that you notify this office 
of the penalties that will be assessed against Amtrak for these violations. 

Sinca^Iy, 

W. Dan Pickett 

Intemadonai President 


End: FRA letter dated 06/29/07 

cc: Grand Executive Council 

Mr. George Jones, International Vice Presidcnl, West 
Mr. Grover Pankey, UP GC General Chairman 
Mr. John McArthur, UP (jC Assistant General Chairman 
Mr. Tim DcPaeiw, BRS Directw of Research 
Mr. J.S. Lacsina 


criA chitrcMMsci uttp 49cnuu u AMiik 4.}74 t va-oi 
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U^. Deportment 1120 Vermont Ave.. N.W. 

of Transportation Washington, D.C. 20590 

Federal Railroad 
Administration 


JUN 2 9 2007 


Mr. W. Dan Pickett 
International President 
Brotherhood of Railroad Signalmen 
PI 7 Shenandoah Shores Road 
Front Royal, VA 22630 

Dear Mr. Pickett: 

Thank you for your April 26, 2007, letter on behalf of your member, Mr. Jaime Lacsina of 
Hayward, California. Mr. Lacsina, an Amtrak signal employee, expressed concern about 
allegedly being intimidated and harassed by Amtrak managers following an on-duty injury he 
sustained on January 1 9, 2007, at Amtrak West in Menlo Park, California. In your letter, you 
requested that the Federal Railroad Administration (FRA) investigate this concern. We have 
concluded our investigation of the circumstances involved in this case, and our findings are 
summarized below. 

After conducting the necessary interviews and obtaining records and witness statements, it has 
been determined that the Amtrak supervisors you referred to in your letter were in 
noncompliance with Title 49 Code of Federal Regulations (CFR) Section 225.33(a)(1). The 
railroad failed to follow the policy statement of its Internal Control Plan by permitting or 
allowing an employee, supervisor, manager, or officer of the railroad to commit harassment or 
intimidation of any person by means of a calculated act. In this case, the supervisors conunitted 
an act designed to discourage or prevent the injured employee from reporting his personal injury. 

The FRA has also determined that Amtrak is in violation of 49 CFR § 225.1 1 for failing to 
report, using Form FRA F 6180.55A, the reportable injury involving Mr. Lacsina, who had been 
diagnosed with a work-related cumulative trauma injury to his right hand on January 1 8, 2007. 

We are recommending to FRA's Office of Chief Counsel that civil penalties be assessed against 
Amtrak for each of the two above-mentioned areas of noncompliance. 





478 


2 

We appreciate you bringing this matter to our attention, and look forward to working with you 
on other safety issues of importance to you and your members. 


Sincerely, 



Associate Administrator for Safety 
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John O. McArthur 


From: 'Jaime Lacsirra" <jaime.lacsirra@gmail.com> 

To: 'John McArthur' <jomcar1hur@charter.net> 

Sent: Friday, May 1 8, 2007 1 :1 1 PM 

Subject: Personal Report 

Jaime S Lacsina 
715 Eastwood Way 
Hayward CA 94544 


Jan 18 2007 - I saw a hand specialist for my hand problem. His Diagnosis work 
related injury due to repetitive use of the hand. He gave me an injury report form he filled 
up his prortion and I did mine. Before he diagnosed me he questioned me about what 
work 1 do, what I have been doing the past months. 1 told him what I do especially during 
the last ten (10) months plus my job in general. After the check up, I called my 
Supervisor ( Mr, Jamie Lynch ) I told him I need to see him tomorrow to give him some 
paper from my doctor about the result of my check up. 1 did not tell him it is an injury 
because 1 want to tell him in person. He agreed to see me the next day. 


Jan 19 2007 l met with Jamie Lynch (my supervisor) with Mr. Dough Weber (the 
Safety Manager) and on the telephone is Mr. Leo Caniezo ( Claim Department) in 
Jamie Lynch office. We talk told them everything and showed them the paper from the 
doctor. They ask me question how I got injured. I explain to them what I have done or 
what work I did during our last project. They talk about what to do and took a copy of 
my doctor's paper and MRI result. Mr. Weber and Mr. Caniezo got a copy, Mr. Caniezo 
said he will send those papers to Washington DC and see what they will say. And will go 
from there. 


Feb 06 2007 M y first day to work with Right Care Day One program, a modified 
duty for me due to disability. I spoke to Mr. Lynch if he got some answer from 
Washington or from Mr. Leo Caniezo. He said no, and he said I should call Mr. Caniezo. 
I called Mr. Caniezo and ask him about what is going on. He said according to the people 
in Washington I have to fill up some form for the injury, and I ask him to tell Mr. Jamie 
Lynch on what need to be done, so I can do what I need to do so I can have my hand and 
wrist fix. 

Feb 06 2007 Mr. Jamie Lynch approached me with his lap top computer. And we 
started filling up the form (accident report form). 


Feb 07 2007 Mr. Jamie Lynch approached me about the form that we filled up the 


5/1 8/2007 
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Other day (accident report form). He said Mr. Weber has a problem with the accident 
reporting date Jan 18 2007, he want the date Nov 04 2006 the first day that I got 
treatment from my hand. I said to Mr. Jamie Lynch that that's not the date that the doctor 
diagnosed me with my injury. Mr. Jamie Lynch said it is just a date and do not worry 
about it. And he said so Mr. Dough Weber will take the report in (The Safety Manager). 
So we replace the date to their liking. 

Feb 08 2007 Mr. Jamie Lynch approached me and said he want to talk 
to me. I said ok. So we went to this conference room when we are inside 
he said he want to give me a heads up because the safety manager Mr. 
Dough Weber want to talk to me about my injury report. He told me that 
they have problem about me reporting the injury. We went to Mr. Weber 
office (I and Mr. Jamie Lynch). Mr. Weber said they have problem about 
the injury claim. He said I don't Know what you've been doing in your 
house or some where but if you will take the injury report back we will 
forget about all this just like it never happen. Then he stood up towering 
over me and removed his company ID from his neck and throws it on top 
of his desk. And he started saying that if I will not take the injury claim 
back more likely the person who will look at my case will find me guilty 
and I will get fired by the company. He said they don't want that to 
happen to me because they look after me and my family. He also said the 
person who will look at my case is very good in that kind of case. He 
never lost a case. He also said that if I don't take it back he will write a 
report that's not going to be in my favor more likely because of that I will 
loose my case and get fired. When he is done talking I told him during 
our last that project from answer to him that day (I am to shaky about 
what just happen I need to calm down and talk to my family and my 
union rep.) I said CP De la Cruz to CP Franklin. The only thing that I did 
is work on project most of the time 12 hours a day and some times 7 days 
a week, doing mostly wiring control point house, signals and switches, 
making all this eyelet on number six solid wire at CP HOUSE to SIGNAL 
BOX and to SWITCHES junction box. And sometimes helping out on 
pulling cable because we don't have enough people to do the work and I 
have to stop doing my work (wiring) to help. And I never work anywhere 
else even at home. The only thing I did after work is rest (because I am so 
tired after work). He also said if I will take it back (the injury claim) the 
paper will never be turn in. just like nothing happen. The paper will only 
stay on that desk (his desk) and everything will be forgotten. And they 


5/18/2007 



481 


Page 3 of 3 


want an answer from me at the end of working day (Feb 08 2007). I was 
also told that if I don't report it 1 will always have a job in the company. 
They need a worker like me with the years of experience knowledge I 
have. I ask iff can get that in writing he said no. with me when I see them 
the next day (Feb 9 2007). I left that office really scared and confused 
don't know what to do. After so many minutes of trying to calm my self I 
called my union representative John Me Arthur ( Union vice General 
Chairman) and Pat Murphy (Local Chairman). Told them what just 
happen. During that day I was approached so many times if I what my 
decision going to be. End of working day I told Mr. Jamie Lynch I don't 
have tomorrow. Mr. John Me Arthur also suggest to me to have my union 
representative 

Feb 9 2007 I and Pat Murphy met with Jamie Lynch and told him we 
will not take it back. 


5/18/2007 
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Brotherhood of Railroad Signalmen 


917 Shenandoah Shores Road 
From Ro)'aI, VA 22630 

Phone: (540) 622-6522 
Fax: (540) 622-6532 


V. Dan Pickett 
International President 

Walt A. Barrows 
International Secretary-Treasurer 


April 26, 2007 


Mr. Grady Cothen 
Associate Administrator for Safety 
Federal Railroad Administration 
400 Seventh Street, SW 
Washington, D.C. 20590 


Re: ACC-IN Hafassment-[ntimjdation\49CFR225.33 Amtrak 04-27-07 


Dear Mr. Cothen: 

Please accept this letter as a formal complaint for a violation of 49 CFR 225 RAILROAD 
ACCIDENTS/INCIDENTS; REPORTS CLASSIFICATION AND INVESTIGATIONS, Section 
225.33 that occurred on January 19, 2007, on Amtrak West in Menlo Park, California. 

Field reports indicate that on January 19, 2007, Amtrak supervisors Mr. James Lynch and 
Mr. Doug Weber threatened Amtrak signal cmplo>«e J.S. Lacsina, in order to prevent him from 
reporting an on-the-job injury. Supervisors Lyndi and Weber threatened Mr. Lacsina by lowering 
over him and throwing a pencil at him, while telling him that if he reported this injury as an on-duty 
injury they would charge him and hold an investi^tion for the late reporting of an injury. After the 
tlveat was made by the Amtrak officers they gave Mr. Lacsina seven days to make a decision as to 
whether or not he ^vanted to report the injury as an on-duty injury. 

Mr. Lacsina’s union representative, Mr. John McArthur, called Mr. Lynch via telephone and 
during this conversation Mr. Lynch admitted that they had told Mr. Lacsina if he did not report the 
injury as on-duty . .everything would go away and he would not be cited.” 

49 CFR 225.33 {a)(l) Internal Control Plans, states that no individual shall “discourage 
or prevent such person from receiving proper medical treatment or from reporting such incident” 
relating to a personal injury. §225. 33(a)(1) states as follows: 

“225.33 Internal Control Plans. 

(a) Each railroad shall adopt and comply with a written Internal Control 
Plan that shall be maintained at the office where the railroad’s reporting officer 
conducts his or her official business. Each railroad shall amend its Internal 
Control Plan, as necessary, to reflect any significant changes to the railroad's 
internal reporting procedures. The Internal Control Plan shall be designed to 
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Mr. Grady Cothen, Associate Administrator for Safety 
Federal Railroad Administration 
Re: Violation ACC-IN Harassment-Intimidation\49CFR225.33 Amtrak 04-27-07 

April 26. 2007 


maintain absolute accuracy and shall include, at a minimum, each of the 
following components; 

(aXO A policy statement declaring the railroad's commitment to 
complete and accurate reporting of all accidents, incidents, injuries, and 
occupational illnesses arising from the operation of the railroad, to full 
compliance with the letter and spirit of FRA's accident reporting regulations, and 
to the principle, in absolute terms, that harassment or intimidation of any person 
that is calculated to discourage or prevent such person from receiving proper 
medical treatment or from reporting such accident, incident, injury or illness will 
not be permitted or tolerated and will result in some stated disciplinary action 
against any employee, supervisor, manager, or officer of the railroad committing 
such harassment or intimidation.” (Emphasis added.) 

The actions and intent of the carrier officers was clearly meant to harass and intimidate 
the injured employee in order to suppress the reporting of an accident or injury. 

The above quoted FRA regulation was written to prevent the harassment and intimidation 
that occurs when management tries to coerce an employee from reporting an on-duty accident or 
injury. 

This FRA regulation was written to prevent the harassment and intimidation that Mr. 
Lacsina suffered at (he hands of Amtrak supervisors. Violations of regulations are seldom much 
clearer. 


In view of the foregoing, we respectfully request that the FRA investigate this violation and 
advise this office of the stated disciplinary action, as provided for in 49 CFR 225.33 (aXl ) Internal 
Control Plans, that Amtrak will take against Mr. Lynch and Mr. Weber, along with the actions 
that the FRA will take against Amtrak for allowing this blatant violation of the current 
accident/incident regulations. 

The BRS respectfully requests that the FRA advise this office of its fmdings and actions 
taken for the violation of the regulation. If you need further information, please contact UP Assistant 
General Chairman, John McArthur at his office, 775-423-228 or on his cell phone, 775-846-1794. 

Sincerely, 

W. Dan Pickett 
International President 

cc; Mr. George Jones, BRS International Vice President, West 
Mr. Grover Pankey, BRS General Chairman, UPGC 
Mr. John McArthur, BRS Assistant General Chairman, UPGC 
Mr. Tim DePaepe, BRS Director of Research 


tVkCC.tNHirawMd-lnUMdiiiemUKmi) I) Aa«ik(U<27<l7 
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Brotherhood of Railroad Signalmen 


UNION PACIFIC GENERAL COMMITTEE 


JOHN McArthur 

Vice General Chairman 

P.O. Box 5100 

Fallon, 89407 

Office: 775*423-2288 

Fax: 775-4230717 

E-mail; iomcarthur^'charier.nct 


GROVER PANKEY 
Gencr.!! Chairman 
P.O. Box 1417 
Upland, CA 9 1 783 
Office: 909-9S2-7777 
Fax: 909-982-5767 
E-mail: gp360(3;vcnzon.net 


RICK BARTHOLOMEVl' 
Assi. Vice Gerveral Chairman 
2195 East Avenue 
HanvarJ, CA 9454 1 
Office: 510-582-916! 

Fax: 510-5S2-9I6I 

E-mail: brsbart(i‘$bcgloba!.ti« 


April 3, 2007 
WD Pickett 

Internatimal President 
917 Shenandoah Shores Rd 
Front Royal VA 22630 

Re: Fite No. UPGCW-AD-1424 

Dear Sir: 

This is a request of your office to ask the Federal Railroad Administration to investigate 
the incident documented in the attached letter for harassment on behalf of signal employee, J. 
S. Lacsina, Local No. 153. 

Truly Yours, 

Q-. 0. fy)c 

J. 0. McArthur 
Vice General Chairman 

Cc: Mr. P. J. Murphy, Local Chairman-BRS 

Claimant 


I 
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Brotherhood of Railroad Signalmen 


UNION PACIFIC GENERAL COMMITTEE 


JOHN McArthur 

Vice GcocmI ChAinnsn 
P.O. Box5l<» 

Fallon, NV 89407 

Office: 775-42J-22SS 

Fax: 775-423-3717 

E-mail: Jomcartliur@eharicr.net 


GROVER PANKEY 
General Chairman 
P.O. Box H!7 
Upland, C A 9 1 785 
Office: 909.9SJ.7777 
Fax: 909.9SJ.5767 

gp360@verizon.nci 


RICK BARTHOLOMEW' 
Asst. Vice General Ch.tirman 
2 1 95 East Avenue 
H.ijtvard, CA 94541 
Office: 510-5SJ.916I 
F.1.X: 510-582-9161 
E-nwih brjbjrt@jbcglob.il.net 


April 3. 2007 
Mr. E. K. Holt 

Deputy Chief Engineer-C&S - Amtrak 
30th Street Staticffi, South Tower Box 41 
Philadelphia PA 19104 

USPS CERTIFIED MAIL 7006 0810 0005 4114 3954 
Re: File No. UPGCW-A0.1424 

Dear Sir: 

This Is an appeal for a violation of Rule 57 to the decision rendered by Mr. Patrick 
Gallagher in connection with discipline on behalf of signal employee, J. S. Lacsina, Case No. 
057.07, herein after, referred to as Claimant. 

First, the hearing was held in violation of the current CDA inasmuch as, the hearing was 
to be conducted February 16, 2007 at 11:00 am in the conference room at 4000 Campbell 
Avenue, Menlo Park, CA 94025. Claimant and his representative Mr. Pat Murphy were present 
and available and the Carrier had failed to notify Claimant and Mr, AVurphy that the hearing had 
been postponed. Claimant was available and ready to proceed as instructed by Mr. Christopher 
D. Sheppard, the Charging Officer. The charges cannot be sustained on this alone. Mr. 
Gallagher failed in his responsibilities while making his decision in light of this fact. 

Second, it was brought out during the hearing that on January 19, 2007 Mr. James 
Lynch and Mr. Doug Weber had threatened Claimant by towering over him and throwing a 
pencil getting in his face tdling him that if he reported this injury as an on-duty injury they 
would charge him and take him to investigation for late reporting. After this threat was made 
by the Carrier's Officer’s, they gave Claimant 7 days to make a decision as to whether or not 
he wanted to report this as on-duty related. Claimant called his Union Representative Mr. 
Murphy and Mr. John McArthur and conferred with them on this matter describing the conduct 
of Mr. Lynch and Mr. Weber. Claimant’s Representatives advised Claimant that he could not let 
these Carrier Officers threaten arvj intimidate him in this matter that it Is a violation of 
Federal Law If this was an on-duty related injury then he must report it as such. 

Mr. McArthur called Mr, Lynch via the telephone and discussed their {Mr. Lynch and Mr. 
Weber}) behavior, and Mr. Lynch admitted they had told Claimant if he did not make this on- 
duty everything would go away and he would not be cited. The Organization took this matter 
very seriously that they {Mr. Lynch and Mr. Weber) would even entertain such a proposal than 
alone carry it out. Mr. Lynch claimed it was out of his hands and that it was Mr. Weber who was 
in charge of safety and who was responsible. 
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It Is illogical that Mr. Lynch was a party to this and then claims he had nothing to do 
with it, that It was the Safety Officer. 

1 find this very disturbing that Mr. Gallagher knowing all of this and finding Claimant 
guilty of the charges white It is just as important for the Carrier Officers to be in compliance 
with the same Standards of Excellence overlooked the fact that is just as important to fill out 
the accident report and file H immediately as it is to report an injury Immediately. Claimant 
called Mr. Lynch late on the afternoon of January 18, 2007, and asked for an appointment to 
meet with him first thing the following morning. It took Mr. Lynch and Mr. Weber 7 days to do 
their immediate responsibility waiting to see if their threat had worked, 

Mr. Lynch and Mr. Weber were threatiming and Intimidating Claimant to be dishonest, 
what does the Standards of Excellence say about this? Does Amtrak condone this kind of 
behavior of their Carrier Officers? Mr. Lynch and Mr. Weber should be on triai not the Claimant! 
Their conduct Is unethical and immoral and in violation of the Federal Railroad Administration 
Regulations. 

Mr. Lynch and Mr. Weber took 7 days to take the accident report from Claimant in 
violation of the same standards they accused Claimant of and the Carrier looks the other way. 

Obviously, the Carrier is not disciplining Claimant for violations of the Standards of 
Excellence; they are disciplining him for reporting the injury as on-duty related as they had 
threatened him they would do. They threatened Claimant telling him if be did not report it 
everything would go away! 

The Organization is also disturbed over the fact that Mr. Lynch filled out the Accident 
Report and did not allow Claimant to do this without interference. 

We are requesting a hearing within 15 days as described in the Agreement Rule 57 and 
the discipline must be suspended as a result. 

For these reasons the decision must be overturned and Claimant made whole for all 
lost time including overtime; and any benefits lost as a result of this egregious decision. 

Truly Yours, 

G Pankey 
General Chairman 

Cc: Mr. J. 0. McArthur, VGC-BRS 

Mr. P. J. Murphy, Local Chairman-BRS 
Mr. K. Perez, Representative 
Claimant 


2 
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4032714835 

FE0-12-2007 16:02 Frwns 4095714B35 Totl 775 423 3717 P.l'S 

National Reread Passenger Corporation, 510 West San Fernando Street, San Jose, CA 95110 


Monday, February 12, 2007 

NOTICE OF FORMAL INVESTIGATION 
Federal Express tractdng # 7901 7898 4553 
ODI# 057.07 
Employee # 00032081 

Mr. Jaime Lacsina 
7 1 5 Eastwood Way 
Hayward, CA 94544 


Dear Mr. Lacsina, 

You are hereby directed to appear for a formal investigation as indicated below: 

Date: Friday Februaiy 16, 2007 

Time: 11 :00 AM 

Place: Conference Room 

4000 Campbell Avenue 
Menlo Park, CA 94025 

The purpose of this investigation is to develop the facts and determine your 
responsibility, if any, in connection with: 

CHARGE 1 Alleged violation of Amtrak’s Standards of Excellence, Safety 

section, part of which reads Imm^iately report to your supervisor all injuries and 
illnesses chat occur — to you, a fellow employee or the general public — while you are 
performing your duties or on Amtrak pre^rty. 



CHARGE 2 Alleged violation of Amtrak Safety Rules and Instructions for 

Maintenance of Way Employees, rule # 4000, part of which reads, "When you arc 
injured, immediately: A. Report the injury to your immediate supervisor” 


AN EQUAL OPPOFfrUNTTY EMPLOYER 
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FEB-12-2007 16:02 From: 


4082714835 To:l 775 423 3717 


SPECIFICATION On January 1 9, 2007 you reported to Assistant Division Engineer ~ 
C&S James R. Lynch that you had sustained an injury as a result of events that took place 
on railroad property while you were on duty previous to that date. It is alleged that you 
failed to provide immediate notification of your injury to a supervisor as required. 


You may produce any witnesses you so desire^ and you may be accompanied by a 
representative as provided for in your current and governing agreement without expense 
to the National Railroad Passenger Corporation. 


Any requests for postponements must be handled through the hearing office at (213) 683- 
6863. 


Sincerely, 3 

Christopher D. Sheppard 
Charging Officer 


cc: Jay Commer - General Manager PCS Amtrak 

Pat Gallagher - Hearing Officer, Amtrak 

Pat Murphy-LocaJ Chairman, Brotherhood of Railroad Signalmen 
John McArthur* Asst. General Chairman, Brotherhood Of Railroad Signalmen 
James Lynch - witness 
Doug Weber - witness 


ColkTT 
(I'.'iri nit b 


P.2''2 


2 
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A jw% nr j(v x 

61 0 North Mameda Street. Los Angeles, California 9001 2 



NOTICE OF POSTPONEMENT OF INVESTIGATION 


Februaiy 22, 2007 
Case #057.07 

FedEx Tracking #7990 9168 0312 

Mr. Jaime S. Lacsina 
715 Eastwood Way 
Hayward, CA 94544 

Dear Mr. Lacsina: 

Reference is made to Notice of Formal Investigation dated February 12, 2007. By mutual 
agreement, the investigation has now been rescheduled as follows: 

Date: Thursday, March 8, 2007 

Time: 1 1 :00 a.m. 

Location: Amtrak 

Conference Room 
4000 Campbell Avenue 
Menlo Park, CA 94025 

Sincerely, 

(Patrick GaCfagfer 

Patrick Gallagher 

Hearing Officer Western Region 

cc: John McArthur/BRS 

James Lynch 
Christopher Sheppard 


RECEIVED 
FEB 2 S ZOOS 

j. 0. McArthur 
VGC 
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6tO North Alameda Street, Los Angeles, CaHfomla 90012 




NOTICE OF POSTPONEMENT OF INVESTIGATION 
February 27, 2007 
Case #057.07 

FedEx Tracking #7906 813 1 2926 

Mr. Jaime S. Lacsina 
715 Eastwood Way 
Hayward, CA 94544 

Dear Mr. Lacsina: 

Reference is made to Notice of Formal Investigation dated February 12, 2007. By mutual 
agreement, the investigation has now been rescheduled as follows; 

Date: Wednesday, March 21, 2007 

Time: 11:00 a.m. 

Location: Amtrak 

Conference Room 
4000 Campbell Avenue 
Menlo Park, CA 94025 


Sincerely, 

(Patrick Gadagfer 

Patrick Gallagher 

Heating Officer Western Region 

cc: John McArthur/BRS 

James Lynch 
Christopher Sheppard 
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■•55^ JWIT R A K* 




EMPLOYEE INJURY/ILLNESS REPORT 

(To he completed by the supervisor of injured person) 
Fax (be completed (orm to Ceatral Reporting at 1*S0(>-S88>2]85. 


l.lnctdeM Dale 
10/4/20D6 


IftcideaHTtme 
14:00 


□ AMS PM 


2.ResCeti: 

7262 


i. Speci6c Iiffiideat iocat^: (t.e. 46 Track etc.) 
CF Franklin MP 44.8 


4, City: 

5. Slate: 


7. Nearest Amuak Station: 

8. Mite Post' 

Santa Clara 

CA 


Santa Clara 

MP44.8 


’'Injured I’eTNiin Infoi nialinu: 


10. Injured Penoos Railroad: 

li. Injured Persons 

12. Injured Persons Depanmenc 

13. Latitude 

P) Amtrak Commuter Acrenev tnonel 

Division: 

U Corporals U Mechanical 

Longitude 

CaTTrain 

Pacific 

^ Engineering !_) Operations 


9. FPA Class of Poson: S A”’ Amti^ en^toyee on duty 


Q B= Amtrak employee not Oo duty 


14. Last Name: 

13. First Name: 

IlS.Ml: 1 

Lacslna 

Jaime 



! 7. Injured Perswis Employee ID No. 


18. Home Address; 



mnBBi 

715 Eastwood Wy 



94544 


1 22. Home Phone Number. 

23. Dale ofBinh: 

24. Gender 

25. Rest Days 

26. Work Order No; 

'i {510)728-8938 

3/30/1952 

^ Male |_1 Female 

HSuDMoDToDWeQnjOFrHSs 



27. Occi^>att 0 fl 

28. Was employee working Extra Board? 

29. Employee's Tour Start Time: 


Signal Maintainer 

Q Yes 0 No 

07:00 B AM n PM 



5 1 . Wbat task docs the injured person say he/she was performing w^en they became injured or ill? (Le. Cleaning Coach) 

Making eyelets and rewiring signal control house. 


32. How does the injured penon say (he injury/illness occoreed? (I.e. Tr^sped over loose carpet) 

Repetative motion of right hand and wrist 


33. What objea or substance does the injured person say caused the injuiy/tUness? (i.e. Loose carpet) 

Hand bald device for beading solid # 6 AWG copper vrire into loop shape for placing on 1/4 inch mounting stud. 


34. injuy/illness does (he injured person repMl? (i.e. Bruised knee and sprained wrist) 

Pain in right wrist and band. 


35. Train number 


36. Locomotive/Car Number (tTtrifiliaWe) 


37. Was a Drug/AJcohol Test Perforroed? 


□ Yes 0No 







42. EmpL ID No. of person completing form: 
00034786 

43. Piinted oame of person completing form: 

James R. Lynch 

44. Title of penon completing form: 

Assistant Division Engineer - C&S 

45. I^ne number of person completing feum: 
M081 271 - 3583 

46. DatcfTime Event was Reponed: 0 AM 
1/I9y2()07 1! on Hpm 

47. DatefTime form Completed: ® AM 

2/7/2007 11-30 npM 

48. SuperNTsors Name; 

James R. Lynch 


Aoiink it » Kgiueed tenin maA of the NatsoulRHlro^ Psueitct Cerperuioi 
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yfic/ii Li T 


'*Si''A*AT(» Alt’ 


MEDICAL mrORMATION AM) CONSENT 

(To be completed and signed by the iiyured person and the medical provider) 
Fax the completed Torm to Central Reporting at 1>S00-S^2I85. 


Last Name: 

Firet Name: 

Ml; 

En^loyse ID No.; 

Lacsioa 

Jaime 

S 

D0032081 


AddD^ss: 

715 Eastwood Wy 

Occupation: Pt 

Signal Maintainer vj 


Injujy/niDeu Date: Incideot Time: 
10/4/2006 14:00 


Place of Injury/lllness: 
various^ repetatWe modon 


e; 

□ am 0 pm 


City: 

Hayward 


Railroad: 

CalTraio 


D^MJlmcnt: Q Transportation Q Medianical 
S Engineering Q Oparations Q Other 


. Release of Infoniiaiiun/Case Cdriscnt: 


! here^ ai^orize nnd ditea you to release toAffltrakand Hs authorized representatives any and all health and medical infonnatioa, including all 
records, reports, notes, diagnostic tests and imaging studies, and all other information relating to my medical tustoiy, diagnosis, and iieaiment 
This also authorizes you to cotunimicaie with Amtrak, in writing, orally, or by other means (e.g. electronically, by e-mai!) in order to discuss andAor 
exchange informalion concerning my injuries, illness, eoadition, and treaiirtent. 

A copy oTthis authorization shall be as effective as the angina]. This authorization shall remain in full force and effect until rcvolxd by me In 
writing. 

Jaime Lacsina on February 07 , 20D7 

Printed Name ^aic T'n! 


Stgnatore of the Injured Person: 


Medical Tfcatmeiii Informalion:- 


Diagnosis oflnjury/Illne&s: 


How did Injury occur? 

Were X-Rays Taken? If ycj. Type; Results: 


Was prescription Medication given at time of treatment? 

Was prescription Medication Prescribe!? 

If yes, type: Prescription Name: Prescription Strength: 

Prescription Name: Prescription Strength; 


Primary Care Physician: Name: 


HeighC ft in I Weight; 


Did the injured person receive a closure device (i.e. sutures, stitches etc.)? If yes. Type: 
Did the injured perxtm receive ao immobilization device (i.e. cast, sling, «c)? If yes, Type: 


Is the injured person able to resume n^xmal work activities immediately after treatment? 
IfNo: 


Date: Febniary 07,2007 


Q Yes Q No 


□ Yes GNo 
QY es DNo 


□ Yes ONo 
O Yes □ No 


□ Yes Q No 


Total days of restricted activity; 




Was the injured person hospitalized for treatment as an inpatient? 
Describe prior Injuries/Probienu to the symptomatic area; 

Prior woikAifting/sports/traumatic/MVA injuries? If yes, describe: 

Prior PT/ChiropfacUc/Onhopedtc treatmeoi? If yes, describe: 

Describe the Treatment Given: 

List of hobbies: 

Comments; 


Printed Name of Treating Facility: 

Physician’s Signature: 

NRPC488{I(V06) 


[ Total days of lost time: 


As oft / / 


No 

□ Yes GNo 


□ Yes □ No 
D Yes □ No 


I Phone Number of Treating Faciiity: 

i Date: / / 

AbmJc ii » R^ertd Itrvice rnirit sf ike Knint) Pasoieu C a pofM iw L 









493 


SIAlbtW 

CALIFORNIA DOCTOR'S FIRST KEfORT OF OCCUPATONAL INJURY OR ILNNESS 

Within 5 days of your lait^ exAmi^c^}^ every occupadona! injury or Ulness, sebt two copies of Oiis reportio the en^loyer‘s 
workers* compensadNi iosureiue curier or (be Imured employer. Fstlore to file a timely doctor's report may result ui-assessmem oPa 
civil penalty. In the case of diagnosed or cui^pected pesticide poisooiog, aend a copy of &e report to Divistcoi of Labor Sta^stks and 
Researeh. P.O.B 0 X 420603. Saa Francisco, CA 94 142-0603. and Dotifr vour local health oiTioer by telephone witbiri'?.! 
l.INSURERNAMEAND^DRESS /WC' wiASEDONOT 

^ - USETWSCOLUMN 




3 . Address No. and Street City Zip indaitiy 

VO 'c9-VS-ftUyg^toflM?t> [ Vk. 


4. Nature of Business (e.g., food manufacturing, building constrociioD, retailer of women's clothes.) 

fvvv.'fc ofV 


5. RATI^^TNAMB (fml name, middle inidal, last name) 


8. Addre^ No. and Street Ci^ Zip 

K~ ' 


10. Occupation (Specific job title) 

SIbVu'tSV 


12. Injured at: No. and Street City Country Hr^talizMion 

j^S‘k c-vk 


13. Date and hour of injury Mo. Day Yr. Hour 14. Date last worked Mo. Day Yr.Ocmpatnn 

MomclofUlaeg yA'ft M -- V* ^ 0->6.oC. t koA A 

15. Date and boor of first Mo. Day Yr. Hour 16. H8veyou(oryourofilce) 

exanxinstka or treatment J am pm previously treated patient? Y 01 N 

Patient ple^ coznplete this portio a^to do so Otherwise, doctor please con^lete imnuxlialely, ioabUity or failure of a patient tiT 
con^lete this portkia shall not affect his/her rights to workers’ cotz^mtsation under California Labor Code. 

1 7. DbSCRlBE HOW j'tin ACCIDENT OR E^^OSURE HAPPENED: (Give ^leciltc object, machinery or chemical. Dse reverse 
side if more space b required) 


6. Sex 7. Date of Mo. Day Yr. 

v;^Male __Feinale Birth - - 


9. Tei^bone number 


1 1. Social Securi^ Number 
_ -9.41,0 


1 8. SUBJECTIVE COMPLAINTS (Desciff^ fully. Use revene side tf mort spicc is required) 
0..-W VaJ^v.*^^ /-^VvavaaIo 


1 9. OBJECnVE FINDINGS (Use reverse tide if mom space ts required) 

A. H.„ic.loamta.Uoa ^ ^ f | 




(vlq 


B, X-mys and hboratwy results (Stale if nop or pendiag.) (^R'X I vv^ vv\WNa.V/d^ DCTO 


20. DIAGNOSIS (if occupational umess specify etiologic agent and duration of exposure) Cfa 

L«irr<fh Y 


mi 


22 . Is there any o^er current conditior 
V, Va.'-i' lAt 


23. TREATMENT RENDERED (Use leverse side if more space is required) 

'.ViV , KJ3a:ra% 


24. It further treatinent required, ^ctfy treatzoent plan/cstiimted c( 


25. Ifhoqzitalized as mpatient, give hospitiil name & location Date 


lease explain. 
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Broduihood oTLocofootivc Edgmeen & 'nuiuDeQ 
Dnisioftfi 

Local Conmulzee of At^ustmcst 

Octob(3-14,2007 

Tbs Hononfele lames L. Obsrstar 
Congressman, Eighth Congressional District 
State ofMitmesota 
Z365 Rayburn House Office Bmldmg 
Wediiiigton, D.C. 20515 

Subject: Hamssment of Injured Railroad Employfies 
Uaion Pacific Railroad 

VIA facsimile 

Dear Sin 

1 an writing to convey our Otgarrizafion’s conceni over the incessant harassment of injured railroad 
employees m this great naliori of ours, in general, and on Union Pacific property, specifically. As you may 
already be aware, injured employees are subjected to the most egregious of sanctioDS, and dtetr daily lives 
are adversely affected tbs cofistont harassment, ridicule, unauthorized surveillance, and intimidation 

perpetrated on them by Carrier Managemem. 

1 will give you an eiuunple On Jnne 27, 2007, Union Pacific Locomotive Engineer S J>. Leitchliter was 
operating train MCPFW.26 on carrier's Mason Citysiibdivisirai. At approxiniatdy 0400 hours, Mr. 
Leitdiliter (hereafter grievantl encountered rough track at nule post 152 to mile post 153. As bis scniOiward 
trip bora Mason Gty to Des Moines, Iowa progressed, he experienced pain in his beck. The pain contirtued 
to woisen.3S the tram traveled sooth. 

Grievant operated bis train to Dcs Moines, Iowa, where a crew van iramsperted them fiom Des Motnes to 
their home tsnnina] of Boone, Iowa, a distance of approximatety fifty (50) miles. Subsequent to his airival 
at Bootm, grievant awtacted local Umcn Pacific managers and informed them of his back pain and possible 
injury. He then requested medical treatment, whidi involved an examinaiion at the Boone County Hospital 

Sometime after he tied up his job, ^ievani was removed from the Carrier’s service, and invesfigafion 
notice TC103 dated July 3, 2007, was seat to hfe residsice {sischs!!). (rrisvard; wm rtSTged with a level 5 
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discipline, -whii is )pennane»c dismissal fiom the company, for allegedly potting other employees in 
harm’s way. Canicx managers summoned to the foimal hearing testified that no dangerous or rough track 
existed (thereby attemptiDg to discredit grievant in a potential FJiX A. case) yet grievanl, despite a current 
level 0 (no dbclpline) was issued a level 5 pennaneni dismissal verdict over the signature oTTwin Cities 
superinmndeDt Lance Hardisty (attached). The discipline issued was arhittmy, excessive, capricious, and 
despotic. It only serves to reinlbrce our assertions that Union Pacific employees injured on the job will be 
subjected to the most odious harassment. Grievant, at the time of the alleged incident, was on a level 2 m> 
(0) disi^rline, which means he was nm on carrier’s discipline system. He was an excellent employee. He 
was or was about to start his thhtieth year on the railroad. Uis case is currently under ^tpeal. It will be 
heard by an arbitrator who hopefully employ wisdom and jurisprudence when rendering a decision on 
this case, something his employer didn’t bother Co do. 

Mr. Leichlitcr’s case is only a small cross section of the sordid treatment injured Union Pacific employees 
are siibjectBdtD. Engineer Gidget Blantanan recently sustained art injury while employed by thiion Pacific, 
A stafier at the Boone, Iowa yaid office confided in her, on condition of anonymity, that she “bad a target 
on her back for being ityuted”. Siae enoit^ despite the requirement fiiat each locomotive engineer be 
given n check ride ibr proficiency every calendar year, fijs^eer Blankman has been subjected to five tides 



1) Constant anoojdng phone calls by UP managere to attempt to get injured empleryees to reveal 
privileged medical infanaafion, under the guise of v^ed threats. 

2) Directives, in the fbnn of certified U.S. Mail, wherein Injured employees are told comply with die 
most harebrained and unreasonable insiructiaBS ima^nable; up to and inclnding providing medical 
“updates” every ten days to two weeks, under fijitat of discipline. 

3) I(ijured en^iloyEes having tiieir right to privacy compromised by privately conttacted snrveiUance 
mams. 

4> tfisctplinaryinvest^ations, the sole purpose ofwhidi is to confuse the iiyuredemplcyee and 
bombard Um/hcr with questions in the hope of gettiog them to change one word of testimony, 
openhtg the door for pennanent dismissal cc a trumped iq> dishonesty chaise. 

5) Snljectrng injured employees to the carrier’s PAL {preferred attentron list) lisg in order to justify 
increased and tmwarranted senrtiny of that employee. Constant reminders to matragement diat mte 
violmes our Collective Bargaining Agreements ooncemlng discipline have been ignored byUP • 
manag^enL 


2 
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Congressmau Obetstar, fiiis infoimation needs to made pan of die record of your committee, so tbat voting 
taxpe^ers in dtis great nation of ouis can see how poorly employees are treated in the laQroad InduSlty. 

If ow prgaoizaiiOD pan be of assistance to you in getting this message out, please feel free to contact os. 

Tbanldng yon in advance for your assistance in this matter, I r emain 


Yours truly. 


7 ^^ 


"^evin T, Christians 
Local Chairman 
BLET Division 6 
Boone, Iowa 



Cc: BUST Advisory Board 
All Concerned 


3 
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July 19, 2007 


CERTIFIED MAIL NO, 7004 1350 OOOZ 9782 99451 CERTIFIED MAIL NO. 7004 1350 0002 9782 9637 

Return Receipt Requested Return Receipt Requested 

Mr. Curtis E. Craig III. 0406Z23 Mr. Stephen D. Leichliter 0105182 

1402 SE Rio Drive PO Box 427 

AtiKeny, lA 50021-3981 Boone. lA 50036-0427 


DISCIPUNE NOTICE -TC103 

Dear ^1r, Craig and Mr. Ueichtiter: 

You are hereby notified that after your investigation held on Thursday. July 12, 2007 at 0800 His. 
in the Office of the MTO. 900 Story Street, Boone, lA 50036 for your aileg^ failure to report an 
unsafe condition that allegedly resulted in a personal injury while employed as crew member on 
MCPFW-26 at Mason City, lA near mKepost 152 to 1 S3 on the Mason City Subdivision at 

^ Inn*. 07 OAA7 hSkR :«C»ollecll 
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EXHIBIT #_it 



CERTIPIED MWI, NO. 7D04 WBO OOK 0782 0 W 
Return Recstiti Requested 

Mr.CurtlBE.Cratolll- 0408223 
1402 SE Rio Driva 
Anheny. lA 50021-3981 


eHTIFlEC MAIL NO. 7004 13500002 07623920 
Return Receipt Requested 

Mr. Stephen D. Lefchdter 010S162 

PO Box 427 

Beene, lA 90036-04Z7 


INVESTIGATION NOTICE -TC103 

Dear Mr, Craig arid Mr, Leiehliter: 

You are hereby notiliei) lo be pretent In the ORica et the MTO.SOO Story Street, Boone, lA 
50038 on Thorsday, July 12, 2007 at 0800 Hrs, fora formal Inveetigatron. 

The purpose Of L'rls Invest^alfon Is to develop the facts atrd detemnlno responsWllly, If any, tehen 
you aHegedly failed to report ur unsafe condIBsn that allegedly resulted io a peisonal Ir^ly while 
omployad as crew member on MCPFW-2B at Mason City. lA nearirtlepost 152 to 153 on the 
Mason City Subdivision at approximately 0400 Krs, on Juno 27. 2007. 

The tqvesUgatton t^l be conducted in accordance with applicable provisions of the coltective 
bargalrrmg agreement batween the organ'calton reprasenfing your craft or class. You are entified 
to repidsenlatton and witnesses as provided in toe agroement 

The proposed dtaclpBn© for this offense Is a Level 5. Your oarent slatus is Level 0 which Will 
result under the UPGRAIC discipline system as a Level 5. 

you are befay wflMteld ftrem serv/ce pending the results of fb/s IntfesllgM'on, 

You may contact K. v». Heairetl, sr. MTO at Mason City, lA, at 64i;42l<3508 and arrange a 
meettno to dlscDSS the offeitse and dlsdpilna tovel. 

Any requestfor a postponomentmuat be submitted in writing. Including reason therefore, 
to the charging manager K, W. Haarrelt at 402/997-4221 . 



Purchasing and Adminlsbailon 


cc aSchuteiDRO-HoldinoOfifoer 

K . W.Hsairell, ScMTO-ChBiging Officer 
• C. Ofwndord. M7M - Ptosse errai^ to ^paar as compatw witness 
M, Kohtes. HTO - Pleaee snange to eppeaf as compaiw witness 
O. Huntley, MOP - Please Bnanpetoappearae eompeny witness 
K, T, a«ls«ar». Local Chatenen, BLET 
J. R. Emety. Local Chairman, UTU 


Twin eWes Service Unit 
Union Pssifle Raltroad 
ZOE Eaton street, ^ Paul. MN 55107-1803 
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Burlington Northern and Santa Fe Railway Company 


Risk Identifiers Based On The Following Points 


lnciclent(s) 

Date 

POINTS 



Non- 


Non- 




Reportable 

Reportable 

Reportable 

Reportable 

Ops 

Ops 


Injury 

injury 

Human 

Human 

Testing 

Testing 




Factor 

Factor 

Failure 

Failure 




Accident 

Accident 

(excludes 

(BOO series, 


(exctiides 9A/B) 

fffidudes 9AJB) 

rexciudes H312) 

fextAxies H312) 

6D0 series) 

inciudinq 699) 

0-12 

months 

40 

5 

30 

15 

20 

5 

13-36 

months 

25 

3 

15 

8 

13 

3 

37-60 

months 

10 

1 

5 

3 

7 

2 

60 + 
months 

0 

0 

0 

0 

0 

0 


Listed below are the thresholds for each work group. 



Red 

Yellow 

Green 

MOE 

25f 

6*24 

0-5 

MOW 

28+ 

10-27 

0-9 

OTHER 

11 + 

1-10 

0 

TYE 

47+ 

24-46 

0-23 


Pagel 


EXHIBIT 


10 
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UNION PACIFIC RAILROAD 
POLICY AND PROCEDURES FOR 
ENSURING RULES COMPLIANCE 


Effective October 15, 1998 
(Revised November 1, 2006) 
PB-20861 




11 





501 


IPOLICY A^D RROCEIJI RES TOR |VSl«I^RVLES COAiPL^ Re^viiyoi/fe 
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IrpijCl' AND PROCEDrfeS FOS ENSITIJLNG RlOIS COiyp«'LU>'CE If 


INTRODUCTION 

Union Pacific is committed to be a railroad where our customers 
want to do business, our employees are proud to work, shareholder 
value is created, and the safety of the public and our employees is 
our top priority. 

Compliance with company rules is required to meet the 
commitments of Union Pacific. The intent of this policy is to 
provide a uniform structure to address rule and policy violations in a 
consistent and fair manner. This policy serves as a tool to change 
behavior to ensure the safe and efficient operation of the railroad and 
for the protection of the public, our employees, our customers and 
our shareholders. Certain rule violations and/or patterns of behavior 
may be so serious, however, that dismissal is the only option. In all 
cases, the policy will be used to protect the safety of the public and 
our employees and otherwise meet the commitments of Union 
Pacific. 


This policy is effective November 1, 2006 and supersedes previous 
company discipline policies. 





DISCIPLINE POLICY - UPGRADE 


Policy Guidelines: 

1 . All collective bargaining agreements apply. 

2. When practicable, incidents involving possible rule 
violations, except certain Level 5 violations, should be 
reviewed with the Employee to determine whether 
sufficient cause exists prior to proceeding to a formal 
hearing or waiver offer, as appropriate. 

3. Employees must be allowed the opportunity to discuss 
waivers of formal hearing with Union Representatives 
when considering whether to waive or proceed with 
hearing. Reduced retention periods, according to the 
table on page 3, will he offered to employees who choose 
to waive investigations. 

4. Managers are strongly encouraged to use informal 
coaching with Employees when appropriate. 

5. All discipline is determined using the Discipline 
Assessment Table and Progressive Discipline Table 
following procedures described herein. 

6. Current Discipline Status corresponds to the most recent 
level of discipline assessed, begins with the date of the 
incident prompting the disciplinary action, and remains 
the status for the retention period specified below. If 
there is no further disciplinary action within the retention 
period specified, the status reverts to Level 0 for future 
reference. 




Retention Period Table 
(Months) 

Level 

Waiver 

Hearing 

2 

9 

12 

3 

12 

18 

4 

18 

24 

4C 

24 

24 


Note 1: Employees who are assessed Level 4 by virtue 
of a single incident will have their status reduced to 
Level 3 after a 6-month period from the date of the 
incident if there is no further disciplinary action during 
that period. However, if an employee commits two 
Level 4/4C infractions under this policy within a 24- 
nionth period, the discipline will be assessed at Level 
5. 

7. Existing policy and procedures pertaining to Rule 1 .5 
violations shall continue to be followed and such cases 
shall be considered Level 5 violation.s. Employees 
returning to service through the Employee Assistance 
Program (EAP) after a first offense for Rule 1 .5 will 
revert to the discipline status in effect prior to the Rule 
1.5 dismissal. 

8. Corrective Action Plans, when appropriate, are required 
for all Employees assessed discipline at Levels 2-4C. 

9. FRA Engineer Certification Requirements, with regard 
to suspension of certificate for certain rules infractions, 
are not preempted by this policy. 

10. The Regional Vice President, equivalent senior manager, or 
their designated representative will be consulted before an 
Employee is charged with a Level 5 offense, other than for 
Rule 1 .5. Dismissal for Level 5 offenses, except for Rule 

1 .5, will be only with the concurrence of the Vice President 
or equivalent. 





11. Except when totally exonerated, an employee returned to 
service from Level 5 dismissal (for other than Rule 1.5) as 
the result of an arbitration award, will be returned at the 
employee’s previous status level or a status Level 3, 
whichever is greater. The retention period begins with the 
date of return to active service. 

DISCIPLINE ALTERNATIVES 

Conferencing, counseling, coaching and education are effective tools 
for rules compliance. Informal Coaching or Formal Conferencing 
may be used at the discretion of the manager. Managers will be 
accountable for the fair and consistent application of the Discipline 
Policy. 

INFORMAL COACHING 

Employees may be provided informal coaching without being 
formally charged with a rule violation. The intent of informal 
coaching is to assist an employee in changing behaviors that are not 
in compliance with company rules and/or policies. Informal 
coaching is not documented. 

FORMAL COACHING (Level 1 Violations) 

Employees charged with Level 1 infractions will be coached without 
being formally charged with a rule violation. Employees will be 
allowed up to two coaching sessions for Level 1 violations within a 
six month period. A third Level 1 violation within a six month 
period will result in violation of Rule 1 . 1 3, a Level 2 violation. The 
formal coaching session(s) will be documented and entered into the 
employee’s record. No new discipline level is established for the 
first two violations within a six month period. 

FORMAL CONFERENCING: (Level 2 Violations) 

Employees charged with Level 2 infractions may be offered the 
opportunity to divert from the normal discipline process to a 
Corrective Action Plan consisting of formal conferencing, 
counseling, and/or education as outlined below. When formal 
conferencing is utilized, no new discipline level is established. 


4 





Guidelines for Formal Conferencing. 

1 . For formal conference, the employee may arrange for union 
representation and the supervisor will meet with the 
employee’s union representative and the employee to discuss 
appropriate rules application and provide suitable 
assistance/education. 

2. Formal conferencing will be conducted while the employee 
is under pay. 

3. The formal conferencing session will be documented on a 
form signed by the employee and a copy will be placed in 
the employee’s personal record file. The form will record 
the rule(s) discussed and the date of the incident. The formal 
conference agreement will also be noted in the Employee's 
electronic discipline record. 

4. The formal conference will consist of the following: 

□ Discussion of the reason for conference. 

□ A review of related or associated rules/policies regarding 
incident. 

□ Discussion on how the incident could have been 
prevented. 

□ Q & A and discussion by conference participants. 

□ Review and completion of the Conference Form - 
including signatures. 

TRAINING / EDUCATION (Level 3 and 4 violations) 

For Level 3 and 4 violations, employees may be offered education in 
lieu of discipline by the Superintendent (or equivalent) or his/her 
representative. 

The agreement on a formal education session will be recorded on a 
form signed by the employee and a copy will be placed in the 
employee’s personal record file. The form will record a date of 
occurrence and the corresponding discipline level for retention 
purposes only. The formal education agreement will also be noted in 
the employee's electronic discipline record. 
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Note: The Discipline Policy will recognize a Level 4 disciplinary 
diversion event as a Level 4 violation for the purpose of assessing 
discipline in the event that the employee is determined to be 
responsible for committing a subsequent Level 4 violation within 24 
months following the date of the first Level 4 occurrence. 

Training / Edncation for FRA De-Certifiable Events 

For events that resulted in the revocation of their 49 CFR Part 240 
certification for 30 days or less, employees may be offered the 
opportunity to receive remedial training and to qualify for a reduced 
certificate revocation period as permitted by 49 CFR part 
240.1 17(h)(5). All train crew members charged with responsibility 
for a decertifiable event, as defined by 49 CFR Part 240, except rules 
identified as 4C such as failure to stop for a signal when required or 
occupying Main track without authority, will serve a minimum of a 
15-day suspension. 

DISCIPLINE MONITORING PROCESS 

I. Labor or management may request a quarterly review of the 
discipline process at the Superintendent or Regional Vice 
president level. 

II. To ensure that the discipline policy is meeting its stated 
goals and likewise being fairly administered. Senior 
Management will conduct semi-annual reviews of the 
administration and effectiveness of the discipline policy as 
part of the overall safety and rules compliance effort. Upon 
request, labor representatives from the labor / management 
Culture & Discipline committee may participate in this 
review. Measures reviewed will include the number of 
discipline cases, including conferencing and training in lieu 
of formal discipline, personal injuries, human-factor caused 
accidents, 4-C violations, and any other similar measures 
deemed to provide insight into policy effectiveness. 


6 
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Discipline Assessment Table 


Introduction Use the chart below to determine the appropriate 
discipline level for any rule infraction, and to find 
the level of discipline called for. 





UcMtlis in..... 



Levd " 

Hutctptiiic 

General Code of Operating Rules 

1 

Employee coaching 

Chapicr 1.0 General Responsibilities 


session. If more than 

Chapter 3.0 Standard Time 


two Level I violations 

Chapter A 0 Timetables 


occur in six month 

Chapter 5 0 Sitmals iSi 'Ihcir Use 


period, the employee will 

UPRR Safet)- Rules (Ch. 7043) 


be charged with 
violation of Rule 1.13, a 
Lcvel-2 rule. 

General Code of Operating Rules 

2 

Up to one day or one 

Rule 1 1 A Condition of Toohs & Eqinpttieru 


round trip alteruative 

Rule i 2 5 Rupot Ung 


a.ssigument with pay to 

Rule ! 6 i MV Driving Records 


develop a (.‘orrechve 

- Rule i.6,2 - Noiilication of f elony Convictions 


Action Plan to modify 

Rule 1 6.3 Notificarion of Uetcnoiaiiiig Vision or 
Ikaring 


behavior. 

Rule i 9 Respect of Railroad Co 


Pay will be in 

Rule 1 ! 1 Sleeping 


accordance with 

• Rule i 13 Comj^iy "wilh Instructions 


Employee Involvement 

Rule 1 15 Duty ••• Repotting or Absence (No Show) 

Rule 1.33 Inspection of Freight Cars 

Rule 5.4 - 5 5 Rags and Signs {Pjacc-rneut) 

- Rule 5 6 Unattended Fusee- 

Rule 5.9 “ 5 9.5 Headlight Display 

Rule 5.10 - 5 10 2 Markers 

Chapter 2.0 Railroad Radio Roles 

Chapter 6 0 Mcvercent ofTrains and I:iigir»cs 

- Chapter 7 0 Switching 

Chapter 8.0 Switches 

Train Dispatcher Rules (Ctu 20-26) 

Air Brake and Train Handling Rules (Ch. 30-34) 

Hazardous Materials Instruction.^ (Form 8620) 

Maintenance of Way Rules (Cli. 40-57) 

Rules 1.3.1 A; 1.3 3 (Chief Engrs. lust; Itoc Manual &. 
Stnds.; Signal Dept FR.A lusp, & Mtce InsL; Book of 
Standards ) 

Timetable and Special Instructions 


Guidelines. 


See footnotes on page JO 
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Discipline Assessment Table 


Reswiisin,..., 1 

VjolaTiun of ibcsc mies* 

Level 

t>«icipHr>e 

General Code of Operating Rules 

Rule 1.4’7 Duties of Crew Members 

Rule 2, 13 (Radio’) in Place of Hand Signals 

Rule 2 6 Comm Not Understood 

Rule 5.3 3 Signjjl Disappearance 

Rule 5.3,7 Radio Response 

Rule 5.8,1 Ringing Engine bell 

Rule 5.8 2 Sounding Whistle 

P.uls 6 4 Ffeverse Kdovements 

Rule 6. 13 Yard l.iimts 

R-ulc 6. ]4 Restricted Limits 

Rule 6 16 Approaching R.ailrcad Crossings 

Rule 6.19 Flag Prolsciion 

Rule 6.23 Euisrgencs* Slop or Severe Slack Actior 

Rule 6.29 Inspecting Tr ains 

Rule 7. ! Switcliifig Safely and EfFiclenOy 

Rule 7 5 TeaTing Hand Brakes 
> Rule 7.6 Scouring Cars or Engines 

Rule 8,2 Posiiion c»f Switches 

Rule 8.3 Mam Inck Switches 

Ruk 8 12 Crossover Switches 

Rule 8 15 Sw'itcnes F..un ‘ITirough 

- Rule 8 29 Dertiil Location and Placstncnt 

Chaplor 9,0 Block System Rules 

Chapter 10 0 Rules A.pp Only in CTC 

- Chapter 110 Rules App. Oriiy in ACS/ ATS 

Chapter 12 0 Rules App Only in .ATS 

Chapter 13 0 Rules App Only in .ACS 

Chapter 14 0 Rule.s App Only v.ithin WC 

Chapter 15 OTrack Bulletin P^ules 

- Chapter 1 6 0 Rules App Only in DTC 

Chapter 1 7 0 Rules .App Only in ATC 

Air Brake and Train IIandUn» Ru)e:i 

Rule 32 I Securing Equipment 

UFRR Safety Rules 

Rule ?-4 8 Seat Belts 

RuU 78 8 Hlcctrical .Power Supply Turned Cdf 

Rule 78 10 L 0 T 0. Electrical Power 

Cardinal Safety Rules, as designated by Ac employing 
dspartmenl, will be Level 3 unless listed b\’ specttic rule 
number at a higher level Employees arc responsib'fc for all 
Cardinal Safety Rules which may apply to the natuie of the 
work being peif.'onncd 

Maiotenance of Way Rules 

Chapter 42 Oit'Track Opciations 

Rule 56 1 .2 Testing for Quaiity 

Chief E-ngineer’s Bulletins 

CE Bullstin 135 3 2 L.0 T O for Roadway Machines 
and Work Equipment 

CE Bullstin 136 On-Track Safety 

Engineering Track Mntce Field Handhnnk 

Chapter 4.5 i through 4.5.6 Rail and Joints 

Chapter 4. 1 5 1 thiougli 4 ’5.8 rtail and Jornts 

- Chapter 6 3 through 6 3.11 R of W and Other Fadittiss 
Cbaprer 7.5 through 7 8 7 Track BucUing Preveitfion 
Guidelines 

3 

Five davs off work 
without pay or up to one 
day traiaing witbont 
pay. A Corrective 

Action Plan must be 
developed upon return 
to work 


See footnotes on page 1 0 
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Discipline AssKsment Table I 

Vbktioa of ihc« nilcs* 

Rtr&ult.s In 1 

Level 

Di^ipllne 

?'.R-A. Re^uiations (Part 213 Track Safety- Standards) 
System Special Instructions 

Item 8 Descending Grade Operations 

Item !0B Remote Control Operations 

Item 1 OK Main Track Switclics in Non-Signaled Terr. 

3 

Five dav-s off work without 
pay or up to one day 
training without pay. A 
Corrective Action Plan must 
be developed upon return to 
work. 

General Code of Operating Rules 

Ruie 1.23 1 Taritpering wiih Safety Devices 

Rule 5 4-5 5 Flags & Signs (Speed & Stopping 
Requirements) 

Rule 5 12 Protection of Occ Outfit Cars 

- Rule 5 13 Blue Signal ProiiictioD of Workcr.s 

Rule 5.14 Signs Protecting Equipment 

Rule 6.2 Initialing Movement 

Rule 6.3 Main Track Auli-orization 

Ride 6.5.1 Remote Control Movements 

R.ule 6.7 Remote Control Zone 

Rule 6,25 Movement AgniriSt Curr Of Traffic- 
Rule 6,27 Movemeni at Resit icied Sjiecd 

Rule 6 28 Movement Other thrui Main Ttock (o-Kcept 
Subruies 1, 2, 3) 

Rule 6 31 Max Authorized Speed (when exceeds ;iuth 
.speed by 10 mph or '/i Huth sp*ccd, whichever 'A lest-) 
Rule 9. 15 Track Peamts 

Rule 14 1 Authority to Enter TAVC Territor)' 

•• Rule 15.1 Track Bulletins: 

- Rule 15.3 Autb Movement Against Current of Traffic 
.Air Bmke uod Tr»ni Handling Rules 

- Rule 30, 10 Initial Terminaj Brake Test 

Rule 30. 1 1 Transfer Tram MovcmcDts Test 

Role 30 12 1000 Mile Test 

R.ulc 30 1 5 Application and Release Test 

Maioteitasce ef Way Rules 

Rule 42 3 Main Track Autboniy 

Rule 42 4 Track and Tims 

Rule 42 4.2 Using Track and Time Authority 

Rule 42.5 Use oi Viiid Liniii? 

Ft-ulc 42 7 RR Crossings at Grade 

Rule 42 1 3 Ltneups 

- Rule 42 15 Flag Protection 

Rule 42.16 Foul Time 

Rule 43 10 Protecting Against Ps-ssing Equip 

Rule 44.2 Excavatt’on 

Rule 56.1.3 Compromising Signal Safety 

UPRR Safet) Rules 

* Rule ?S 7 Boom Ntia.r Overhead Power Lines 

Chief Engineer’s BuUetin.s 

C H Bulletin 121 Protection for Gangs from Trains on 
Adjiiccn! Tracks 

C £ Buileliri 1.22.3 1 Bridge Worker Safely 

C.E Bulletiii 136 4 - 136.5 On Track Safety 
'fiinetable sod Special Instructions 

Rules 9,2 15.9.2.18,9 2.22 

item lO'B.A.l - Operators Manual and Equipment 

- Item 1 - Linked and Tc-Sted 

- Item 10-B C ( i-4 1 - Operatinc the Enuipmeut 

4 

Level 4 : Thirty days off 
work without pay or up to 
five days training without 
pay anij must pass 
necessary operating rules 
exam or equivalent in 
order to return to work. 

A Corrective Action Plan 
must be developed upon 
return to work. 


See footnotes on page 1 0 
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Discipline Assessment Table 



V»o1afio» of ihtst rules* 

f Arvd 


General Code of Operating Kutc$ 

Rule 1.47 rail ore to Mainlain Conductors Log 
(Missing Multiple Entries) 

Rule 6,3 Main Track Aurhorization (Resulting in FRA 
Dscenification. Event.) 

Rule 6.27 Restricted Sliced (Resulting in FRA 
Decemficaiion Event) 

Rule 6 5 Handling Cars ahead of Engine (Unprotected 
Shove) 

Rule 7.6 and 52.1, 32.1. L 32.1.2, 32.1.3 Securing Cai-s 
tTT Engines (Resulting io Uncontrolled Movements; 

Rule S.3 Switch Left in Other thm Norenal Posiiion in 
Nod Signaled Territoi-y 

Rule 9 5 Where Stop Must be Made (except Rule 9,5.5) 
(Resulting in FRA Decertification Event) 

R.uk 1 5, 2 Protection by 7 rack Buhetin Form B. 

4C 

180 dav,5 off work 
without pay and must 
pass uecessary operating 
rules exam or equivalent 
in order to return to 
work, A Corrective 

Action Flan must be 
developed which will 
include remedial 
training upon return to 
work. 

If RQMS score is 9S0 or 
wrpatpr. 120 davs off 
work without pay and 
must pass necessary 
opera ring rules exam or 
equivalent in order to 
return to work, A 
Corrective Action Plan 
must be developed which 
will incluiie remedial 
training upon return to 
work. 

General Code ol Operating Rules 

Rule 1.5 Drugs and A.icohol (Rule “G") 

Rule 1, 12 Weaponis 

- Rule 1.6 Conduct Employees most ooi he: 

1. Careless of Safety 

2. Negligent 

3. Insubordinate 

A Dishonest 

5 Tinmoral 

6, Quarrebomt (cxclude.s 16 1) 

Pvuie 1,7 .Ahorcaiion 

Felony Convicfion; Fraud; or Theft 

EEO Policy Infractions**’ 

Overstaying Leave of Absence Wiihom Authorin' 
Worknlact Violence Poliev Infractions''^ 

5 

Permanent dismissal 


■• VVTiere Chapter Numbers are shfAvn, all Rules within Chapiert^s) an: Violation Level indicated EXCEPl' 
FOR: Specific Rules which may be listed by rule number at a diftcrent level V*T:iere nile mimbsi^ arc 
shown, it includes Sub-Rules unless spcciScd otherwise Rules include any modification to nde 
through General Order, M of W Geticral Older. SALERT, Tmietable Special msTructloiv or change of 
nhe mirabcT 

Any rule violation which results in $1 50,000 propem' damage will receive the next higher level 
discipline except when a level 4 status jesults from a one time occurrence or for 4C nilc violations 
*** A lessci Level of Discipline may be issued in some EEC cases when consistent with EEC) Policy 
Aoplication and when recommended be ibt Dircctor-EEO 
^ A lessor Level of Discipline may be issued in some cases pursuant to review and rccomincndaciou of 
llie Workplace Violence C'ommittee. 


10 





GLOSSARY 


The following definitions, while not all inclusive or absolute, are 
intended to guide the determination of whether various acts by 
employees meet necessary criteria to be considered a violation of 
applicable Level 5 Rules. 

ALTERCATION: When an employee’s actions cause or result in a 
vehement quarrel characterized by physical activity such as pushing, 
shoving or fighting. 

CARELESS OF SAFETY : When an employee’s actions demonstrate 
an inability or an unwillingness to comply with safety rules as 
evidenced by repeated safety rules infractions. When a specific 
rule(s) infraction demonstrates a wailful, flagrant, or reckless 
disregard for the safety of themselves, other employees, or the 
public. 

DISHONEST: When an employee’s actions or statements constitute 
lying, cheating or deception. 

FELONY CONVICTION; The conduct of an employee leading to 
the conviction of a felony in state or federal court is prohibited. 
Guilty pleas, diversion programs, deferred decisions or adjudication, 
and other alternative sentencing or adjudication procedures, 
regardless of local nomenclature, are considered convictions under 
this policy. 


FRAUD: When an employee’s actions or statements axe intentional 
misrepresentations of fact for the purpose of deceiving others so as to 
secure unfair or unlawful gain. 

IMMORAL: When an employee’s actions are contrary to commonly 
accepted moral principles. 


11 
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INSUBORDINATION: When an employee’s actions or statements 
indicate a refusal (as opposed to a failure for cause) to carry out the 
instructions of a supervisor which are work, safety or policy related 
and which conform to accepted Company and industry practice, or 
when an employee demonstrates gross disrespect towards a 
supervisor. NOTE: Any failure to comply with Union Pacific’s 
Drug and Alcohol Policy will be considered insubordination. 

NEGLIGENT: An employee demonstrates negligence when his or 
her behaviors/actions cause, or contribute to, the hann or risk of 
harm to the employee, other employees, the general public or 
company property. 

QUARRELSOME: When an employee’s continued behavior is 
inclined or disposed toward an angry verbal confrontation with 
others in the workplace. 

THEFT: When an employee’s action is intended to and/or results in 
the taking and/or removing of property or other items of value from 
the Company, its customers, or other employees without proper 
authority. 
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PROGRESSIVE DISCIPLINE TABLE 


Introduction Determining the correct level of discipline to be 

assessed for a current rules infraction requires use of 
the Progressive Discipline Table. Accurate use of 
the Progressive Discipline Table requires knowledge 
of the Current Discipline Level, the Level of the 
Infraction, and the Discipline Assessment Table. 


Progressive Discipline Table 


If Ihe Alleged 
Vioialion Level is.. 

And 

1 

If less than two LeveM coaching sessions in the last six months, 
hold coaching session. 

If two Level-l coaching sessions have been held in the last six 
months. Rule LI3 applies. fGo lo Level-2 section of table.) 

if the Alleged 
Violation Level is.. 

And the Current Discipline Status 
is.. 

I hen the Discipline Level 
to assess is.. 

2 

0 

2 

2 

3 

3 

4 

4 

5* 

4C 

5* 

3 

. . . I) 'y<' • 

3 

2 

3 

> '3 

4 • 


■ 5 

4C ■; r 

.5 

4 

0 

4 

2 

4 

3 

4 

4 

5 

4C 

5 


D. 

• 4C 

2 

• 4C 

3' 

4C 

4 

5 

4C 

5 


• If the empWyec’5 disdpbnc slanis is 4 or 4C doe ro a single 

violation aad the cii.tretit vioiadon is Levs] 2, the discipline will again 
be assessed at Lc\'ei 4 and will no longer be considered as being due 
ic a single violation. 

HOTE If an employee commits diree repetitions of the same rule infracdon 

dsiring a 36 month period (excluding missed calls and tardiness) the 
discipline Vrill be assessed at Level 5 - Permanent Dismissal. 
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GUIDE TO DETERMINING DISCIPLINE LEVEL 

Step 1 - Determine the primary (highest level) alleged rule 

violation. 

Step 2 - Complete the Discipline Calculation Worksheet as 

follov/s; 

a. Specify the rule{s) vioiation(s) in Section One. 

b. Check or list the applicable rule(s) or policy 
publications in Section One. 

c. Determine the level of alleged rule infraction by 
reviewing the Discipline Assessment Table. Locate 
the Discipline Level corresponding to the primary rule 
and complete Section Two. 

d. Obtain the Employee’s current discipline status 
(level): 

■ For Level 2 through 4C violations, review the 
PeopleSoft Discipline History for the previous 24 
months. 

■ Apply the Discipline Level Retention Periods from 
the Policy Guidelines found in the retention table 
(retention period changes if employee waived a 
hearing) to the roost recent entry in the discipline 
record to determine whether the status reflected 
remains in effect for current consideration. 

e. Utilizing the Progressive Discipline Table and the 
information from Sections Two and Three, complete 
Section Four-A. 

f. Determine whether the infraction resulted in property 
damage greater than $150,000 requiring the next 
higher level of discipline. Complete Section Four-B. 

This is the Level of Discipline required for the 
infraction. 
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DISCIPLINE CALCUI.ATION WORKSHEET 


FORM 20063 


DISCIPLINE CALCULATION WORKSHEET 

TODAY 'xS DA'Ii: 

PILE NUMBER 

Last Name 

First Name / Ml 

Emp M 

Job Title 

Hire Date Dept / Sve Unit 

Work Location / Gang 


SECTION ONE 


EVENT DESCRIPTION, LOC:A'nON AND DATE: 


Event described indicates possible violation of Ru)e(s) 


Found in the following Union Pacific Railroad publication^): 
Check the appropriate box: 

O Union Pacific Rules 
O Timetable 

□ Other: (specilV) 


SECnON TWO 


Under tl>c Discipline Assessment Table, violation of the njle(s) 
listed in Section One requires a minimum discipline of: 

LEVEL 


SECnON TTIREE 


Disciplinary action within the past 24 months for which retention 
period has not expired ("Rule and desoriptionl 


RUI.E 


DESCRIPTION Of 

violation 


LEVEL 


DATE 


Tftis equates to a Current Dixinline Status of: LEV'EL 


SECTION FOUR 


A. Using the Progressive Discipline Table, a current violation 
of the rulefs) cited in Section One plus the Cunent 
Discipline Status requires the assessment of: LEVEL 


B. The incident Djd Did Not have results requiring 

assessment of the next higjier level of discipline per the 
footnote to the Discipline Assessment Table. Therefore, 
the required discipline is: LEVEL ^ 


A 
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LEVEL 1 COACHING SESSION FORM 

Date: Employee Name: 

Emp. ID: Majiager Name: 

Manager Title:__ 


FORM 20064 


Description of Event: 


Rules(s) Discussed: 


Previous Level 1 coaching session(s) in last six months: 


Comments: 


NOTE: This form is to be used for Level 1 coaching events The third level ! violation in a 
six month period will result in a disciplinary charge ofvioiating Rule 1.13 ~ Complying with 
Instructions 


B 
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FORMAL CONFERENCING / TRAINING 

Date: Name: 


FORM 20065 


Employee ID: Check One: 

Conference (L 2) 

Training (L 3 / 4) 

Mr. / Ms. 


This is to confirm our conference on 


AM / PM at 

events described below: 


Oceation) 


D escription of Event: 


. 20 , at 

in connection with 


Rulel sI Discussed: 


I agree to have a conference 1 agiee to Training. 

I decline to have a conference. I decline Training 


Employee Signature 


Managtir's Signaiure 


Comments: 


Tide 


NOTE: Tliis letter is NOT a form of discipline and will not be used in any subsequent 
disciplinary proceedings as evidence the employee previously allegedly violated the rules 
cited. 

NOTE: Tlie Discipline Policy will recognize a Level 4 disciplinary diversion event as a Level 
4 violation for the purpose of assessing discipline in the event that the employee is determined 
to be responsible for committing a subsequent Level 4 violation within 24 months following 
the date of the first Level 4 occurrence. 


c 
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NOTES: 
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UNION PACIFIC RAILROAD 
POLICY AND PROCEDURES FOR 
ENSURING RULES COMPLIANCE 


Effective October 15, 1998 
(Revised November 1, 2006) 
PB-20861 



EXHIBIT 
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INTRODUCTION 

Union Pacific is committed to be a railroad where our customers 
want to do business, our employees are proud to work, shareholder 
value is created, and the safety of the public and our employees is 
our top priority. 

Compliance with company rules is required to meet the 
commitments of Union Pacific. The intent of tliis policy is to 
provide a uniform structure to address rule and policy violations in a 
consistent and fair mamier. This policy serves as a tool to change 
behavior to ensure the safe and efficient operation of the railroad and 
for the protection of the public, our employees, our customers and 
our shareholders. Certain rule violations and/or patterns of behavior 
may be so serious, however, that dismissal is the only option. In all 
ca.ses, the policy will be used to protect the safety of the public and 
our employees and otherwise meet the commitments of Union 
Pacific. 


This policy is effective November 1, 2006 and supersedes previous 
company discipline policies. 
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DISCIPLINE POLICY - UPGRADE 


Policy Guidelines: 

1 . All collective bargaining agreements apply. 

2. When practicable, incidents involving possible rule 
violations, except certain Level 5 violations, should be 
reviewed with the Employee to determine whether 
sufficient cause exists prior to proceeding to a formal 
hearing or waiver offer, as appropriate. 

3. Employees must be allowed the opportunity to discuss 
waivers of formal hearing with Union Representatives 
when considering whether to waive or proceed with 
hearing. Reduced retention periods, according to the 
table on page 3, will he offered to employees who choose 
to waive investigations. 

4. Managers are strongly encouraged to use informal 
coaching with Employees when appropriate. 

5. All discipline is determined using the Discipline 
Assessment Table and Progressive Discipline Table 
following procedures described herein. 

6. Current Discipline Status corresponds to the most recent 
level of discipline assessed, begins with the date of the 
incident prompting the disciplinary action, and remains 
the status for the retention period specified below. If 
there is no further disciplinary action within the retention 
period specified, the status reverts to Level 0 for future 
reference. 




Retention Period Table 
(Months) 

Level 

Waiver 

Hearing 

2 

9 

12 

3 

12 

18 

4 

18 

24 

4C 

24 

24 


Note 1: Employees who are assessed Level 4 by virtue 
of a single incident will have llieir status reduced to 
Level 3 after a 6-month period from the date of the 
incident if there is no further disciplinary action during 
that period. However, if an employee commits two 
Level 4/4C infractions under this policy within a 24- 
inonth period, the discipline will be assessed at Level 

7. Existing policy and procedures pertaining to Rule 1 .5 
violations shall continue to be followed and such cases 
shall be considered Level 5 violations. Employees 
returning to service through the Employee Assistance 
Program (EAP) after a first offense for Rule 1 .5 will 
revert to the discipline status in effect prior to the Rule 
1.5 dismissal. 

8. Corrective Action Plans, when appropriate, are required 
for all Employees assessed discipline at Levels 2-4C. 

9. FRA Engineer Certification Requirements, with regard 
to suspension of certificate for certain rules infractions, 
are not preempted by this policy. 

10. The Regional Vice President, equivalent senior manager, or 
their designated representative will be consulted before an 
Employee is charged with a Level 5 offense, other than for 
Rule 1.5. Dismissal for Level 5 offenses, except for Rule 

1 .5, will be only with the concurrence of the Vice President 
or equivalent. 
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1 1. Except when totally exonerated, an employee returned to 
service from Level 5 dismissal (for other than Rule 1.5) as 
the result of an arbitration award, will be returned at the 
employee’s previous status level or a status Level 3, 
whichever is greater. The retention period begins with the 
date of return to active service. 

DISCIPLINE ALTERNATIVES 

Conferencing, counseling, coaching and education are effective tools 
for rules compliance. Informal Coaching or Formal Conferencing 
may be used at the discretion of the manager. Managers will be 
accountable for the fair and consistent application of the Discipline 
Policy. 

INFORMAL COACHING 

Employees may be provided informal coaching without being 
formally charged with a rule violation. The intent of informal 
coaching is to assist an employee in changing behaviors that are not 
in compliance with company rules and/or policies. Informal 
coaching is not documented. 

FORMAL COACHING (Level 1 Violations) 

Employees charged with Level I infractions will be coached without 
being formally charged with a rule violation. Employees will be 
allowed up to two coaching sessions for Level 1 violations within a 
six month period. A third Level 1 violation within a six month 
period will result in violation of Rule 1.13, a Level 2 violation. The 
formal coaching session(s) will be documented and entered into the 
employee’s record. No new discipline level is established for the 
first two violations within a six month period. 

FORMAL CONFERENCING: (Level 2 Violations) 

Employees charged with Level 2 infractions may be offered the 
opportunity to divert from the normal discipline process to a 
Corrective Action Plan consisting of formal conferencing, 
counseling, and/or education as outlined below. When formal 
conferencing is utilized, no new discipline level is established. 


4 
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Guidelines for Formal Conferencing. 

1 . For fonnal conference, the employee may arrange for union 
representation and the supervisor will meet with the 

■ employee’s union representative and the employee to discuss 
appropriate rules application and provide suitable 
assistance/education. 

2. Formal conferencing will be conducted while the employee 
is under pay. 

3. The formal conferencing session will be documented on a 
form signed by the employee and a copy will be placed in 
the employee’s personal record file. The form will record 
the rule(s) discussed and the date of the incident. The formal 
conference agreement will also be noted in the Employee's 
electronic discipline record. 

4. The formal conference will consist of the following: 

□ Discussion of the reason for conference. 

□ A review of related or associated rules/policies regarding 
incident. 

□ Discussion on how the incident could have been 
prevented. 

□ Q & A and discussion by conference participants. 

□ Review and completion of the Conference Form - 
including signatures. 

TRAINING / EDUCATION (Level 3 and 4 violations) 

For Level 3 and 4 violations, employees may be offered education in 
lieu of discipline by the Superintendent (or equivalent) or his/her 
representative. 

The agreement on a formal education session will be recorded on a 
form signed by the employee and a copy will be placed in the 
employee’s personal record file. The form will record a date of 
occurrence and the corresponding discipline level for retention 
purposes only. The formal education agreement will also be noted in 
the employee's electronic discipline record. 

5 
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Note: The Discipline Policy will recognize a Level 4 disciplinary 
diversion event as a Level 4 violation for the purpose of assessing 
discipline in the event that the employee is determined to be 
responsible for committing a subsequent Level 4 violation within 24 
months following the date of the first Level 4 occurrence. 

Training / Edncation for FRA De-Certifiable Events 

For events that resulted in the revocation of their 49 CFR Part 240 
certification for 30 days or less, employees may be offered the 
opportunity to receive remedial training and to qualify for a reduced 
certificate revocation period as permitted by 49 CFR part 
240. 1 1 7(h)(5). All train crew members charged with responsibility 
for a decertifiable event, as defined by 49 CFR Part 240, except rules 
identified as 4C such as failure to stop for a signal when required or 
occupying Main track without authority, will serve a minimum of a 
15-day suspension. 

DISCIPLINE MONITORING PROCESS 

I. Labor or management may request a quarterly review of the 
discipline process at the Superintendent or Regional Vice 
president level. 

II. To ensure that the discipline policy is meeting its stated 
goals and likewise being fairly administered. Senior 
Management will conduct semi-annual reviews of the 
administration and effectiveness of the discipline policy as 
part of the overall safety and rules compliance effort. Upon 
request, labor representatives from the labor / management 
Culture & Discipline committee may participate in this 
review. Measures reviewed will include the number of 
discipline cases, including conferencing and training in lieu 
of formal discipline, personal injuries, human-factor caused 
accidents, 4-C violations, and any other similar measures 
deemed to provide insight into policy effectiveness. 


6 



528 


IpOUCy'AM) rtlbCEDiraS FOR ENSlT^G RilLES COMPLIANCE ; Rev. Jl/Ol/Ofi. 


Discipline Assessment Table 


Introduction Use the chart below to determine the appropriate 
discipline level for any rule infraction, and to find 
the level of discipline called for. 


Discipline .•■Vssessment Table 



In..... 


V'lDlation of these ruks* 

Ijpvd ^ 

DirieipUtie 

General Code of Operating Rules 

\ 

Employee coaching 

Chapisr 10 Cjcncutl Responsibilities 


session. If more than 

Chapter 3.0 Standard Time 


two Level 1 violations 

Chapter A 0 Timetables 


occur is six mostb 

Chapter 5 0 Siirnals & Their Use 


period, the employee will 

UPRR Safet)- Rules (Ch, 70-83) 


be charged with 
violation of Rule 1.13, a 
Level-2 rule. 

General Code of Operahng Rules 

2 

Up to one day or one 

Rule i 1 <1 Condition of TooKs <fc Ei^uiptneni 


round trip alternative 

R\}ic i 2 5 RepofOns* 


a.ssignTnent with pay to 

i^ule 1 6 1 M V Driving Rtjcords 


develop a Corrective 

- Rule 1.6.2 - Notificttlion of Fclonv Cionvicnons 


Actios Plan to modify 

Rule I b,3 • Notjficanon of UetsnoratMig Vtsion or 
Ikaritig 


behavior. 

- Rule 19 Kcspcct of Railroad Co 


Pay will be in 

- Rule I 1 1 Sleeping 


accordance with 

Rule 1. 1 3 Complv with Instructions 


Employee InvolvemeDt 

- Rule 115 Duty - Reporting or .Absence (No Show) 

Rule 1,33 Inspection of Freight Cars 

- Rule 5 4 ■ 5 5 Fiags arid Signs (Placement) 

Rule 5 6 Unattended Fuses 

Rule 5,9 - 5 9.5 Headlight Display 

R.uic 5.10-5 lO 2 Markers 

Chapter 2 0 Rrttlrcad Radio Roles 

Cb{^)tsr 6 0 Movement of Trains lingirics 

- Chapter 7.0 Switching 

Chapter 8.0 Switches 

Train Dispatcher Rules (Ch. 20-26) 

Air Brake and Train ilanilling Rules (Ch. 30-34) 

Hazardous Malenals Instrucdons (Form 8620) 

Maintenance of Way Rules (Ch. 40-57) 

Rules 1,3.1 & 1.3 .3 (Chief Engrs. inst. Itoc Manual & 
Studs.; Signal Dept FRA Insp, & Mtes InsL; Book of 
Standards ) 

Timetable and Special Instructions 


Guideiloes. 


See footnotes on page 1 0 


1 
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Discipline Assessment Tabic 



Results m..... 


of ibese nilw* 

Level '*• 

Discifdiw 

General Code of Operating Rules 

Rule 1.47 Duties of Crew Members 

Rule 2. 13 (Radio) m Place of Hand Signals 

Rule Z 6 Comm Not Understood 

Rule 5.3 3 Signal Disappearance 

Rule 5.3.7 Radio Responss 

Rule S.S 1 Ringing Engine Dell 

Rule 5.8 2 Sounding \vl\istlc 

Pvulft 6,4 Reverse Movements 

Rule 6. 1 3 Yard Limits 

Rule 6.14 Restricted Limits 

Pvule 16 Approaching Railroad Crossiiigs 

Rule 6.19 Flag Protection 

Rule 6.23 Bmergenev' Slop or Severe Slack Action 

Rule 6.29 Inspecting Tr ains 

Rule 7.1 Switcliing Safely and EiBcienfly 

Rule 7,5 Testing Hand Brakes 

Rule 7,6 Sectiririg Cars or Engines 

Rule 8.2 PositioD of Switches 

Rule 8.3 Mail! Track Switches 

Rule 8 12 C:osst)ver Switches 

Rule K 15 Swjiches Run Through 

- Rule S 20 Derail Location and Placement 

Chapter 9 0 Block System Rules 

Chapter 10 0 Rules App Only in C2'C 

Chapter 1 1 0 Rules App Only in ACS.' ATS 

Chapter 12 0 Rules App Only in .ATS 

Chapter 13 0 Rules App Only ui .ACS 

Chapter 14 0 Rules App Only wiLhin WC 

CTiapter 1 5 0 Track Buileiin Rules 

- Chapter 1 6 0 Rules App Only in DTC 

Chapter 17 0 Rules App Only in ATC 

Air Brake and Train Handling Rules 

- Rule .32 1 Securing Ecjuipmcnt 

IIFRH vSafety Rules 

Rule 74 8 Seat Belts 

Rule 78 8 Electrical .Power Supply Turned C>lf 

Rule 78.10 L O TO. Elcctncal Power 

Cardinal Safely Rules, as designated by the employing 
depariinenl, will be Level 3 unless listed by speciBc rule 
number at a higher level Eraployees arc rest'onsible tor all 
Cardinal Safety Rules which may apply to the nature of tlic 
work being peifbmicd 

Maintenance of Way Rules 

Chapter 42 On-Track Opciatioias 

Rule 56 1.2 Testing for Quality 

Chief F.ngineer’s Bulletins 

CE BuHstin 135 3 2 L.O T 0 for RoadwTo' Machines 
and Wort; Equipment 

CE Bulterin 136 On-Track Safety 

Engineering Track Mntce Field Handbook 

Cliapt£T4.5 1 through 4.5,6 Rail audjoin^ 

Chaplei 4.15 1 thiougl) 4, 15,8 ?v 2 U and Joints 

Cbaj.ner6.3 through 6.3.11 R ofW and Other Facthties 
Chaprer 7.5 through 7 8.7 Track Buckling Prevention 
Guidslines 

3 

Five davs off work 
wtlhotti pay or up to one 
day training wtlbout 
pay. A Corrective 

Action Plan must be 
developed upon return 
to work. 


See footnotes on page JO 
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Discipline Assessment Table 

Violation oftbe^ r^rs* 

Unulti^ in...,. 

Uvcl '• 

Discipline 

F.R-A. Reflations (Part 213 Track Safety- Standards) 
System Special Instructions 

Item 8 Desccading Grade Operations 
item lOB Remote Contiol Operations 
hem lOK Main Track Switches in Non-Signaled Terr 

■ 

Five davs off work withotit 
pay or up to one day 
training without pay. A 
Corrective Action Plan must 
be developed upon return to 
work. 

General Code of Operating Rules 

Rude i.23 i Taitipering with Sufcty Devices 

R.uie 5 4'5 5 Flags & Signs (Speed & Stopping 
Requirements) 

^ Rule 5 12 Protection of Occ Otiifit C^s 

Rule 5 13 Blue Signal Froiecihon of Workers 

- Rule 5.14 Signs IVotccting Eqinpment 

Rule 6.2 Initiating Mov'ement 

' Rule 6.3 Main Track Authorization 

Rule 6.5. 1 Remote Cixiirol Movements 

Pvulc 6 7 Remote Control 2xmt 

Rule 6,25 Movement Against Curr Of Traffic 

Rule 6,27 Movement at Restricted Speed 

Rule 6 28 Movement Other than Main Track (c.Kcept 
Subrules 1, 2, 3) 

* Rule 6 .M Max Authorised Speed (when exceeds aulh 

speed by 10 mpb or Pj auth speed, whichever is less) 

- Rule 9, 1.5 Track Permits 

- Rule 14 i Autbority to Enter I'WC Territorj' 

Rule 15.1 Track Bulletins 

Rule 15.3 Auth Movement Against Current of Traffic 
.Air Brnke nod Tr»in Ilandlinc Rules 

Rtile 30, 10 Initial Tenniiiai Brake Test 

Rule 30 1 1 Transfer Train Movcrncnr.s Test 

Rale 30 12 lOOO Mile Test 

R.uie 30 1 5 Application ami Release Tcsi 

Maintenance of Way Rules 

Rule 42 3 Main Track Authority 

Rule 42 4 Tractk and Tims 

Rule 42 4 .2 Using Track and Time Authority 

Rule 42. .5 Uae of Yard Liiriii? 

Rule 42 7 R.Pn Crossings at Grade 

Rule 42 13 Lineups 

Rule 42 15 Flag Protection 

Rule 42.16 Foul Tims 

- Rule 43, 10 Protecung Against Passing F-quip 

Rule 44.2 Excavation 

Rule 56, 1.3 Compromising Signal Safety 

UPRR Safety Rules 

- Rule 78 7 Boom Near Overhead Power Lines 

Chief Engineer’s Bulletins 

C E Bulletin 1 2 ] Protection for Gangs xrom Trains on 
Adjacent Tracks 

C.E Bulletin 1 22.3 1 Bridge Worker Safety 

C.E BuUtiin 136.4 ~ 136,5 On Track Safety 

Timetiibie and Special .ln.structions 

Rules 9.2.15.9.2,18,9 2.22 

Item 1 0'B.A, 1 - 0^>erators Manual and Equipment 
' Item 10-B.B.B. 1 - Linked and Tested 

- Item 1 0-B C t i “4 1 - Operating the F.qnipmem 

4 

l^ve! 4; Tbirtv davs off 
work without pay or up to 
five days traloiag without 
pay and must pass 
necessary operating rules 
exam or equivalent iu 
order to return to work. 

A Corrective Action Plan 
must he developed upon 
return to work. 


See footnotes on page 1 0 


9 





531 


Ipbticn AN’B PROCEDY RES FOR E]S'SlfRiNG RULES COMPLIANCE? ,■ Rev. WOl/Ofr 


Discipline Assessment Table 



of rules* 


BfflSBHHHHHIil 

General Code of Operating Rules 

Rule 1.47 Failure to Maintain Conductors Log 
(Kdis.sing Multiple Entries) 

RuJs 6.3 Mam Track Authorisation (RcsultiDg in FRA 
Dec-ervificfitiori Event) 

Rule 6.2? Restricted Sliced f Resulting in FRA 
Decertification Event) 

Rule 6,5 Handfijjg Cars iihend of F.ngine (Unprotected 
.Shove) 

Rule 7.6 and 32.1, 32.1 1, 32.1.2, 32.1.3 Securing Cais 
or Engines (Resulting in Uncontrolled Movements) 

Rule S.3 Swutch Left in Cither than Nonna' Posiiion in 
Ncu Signaled TerritOiV 

Rule 9 5 Where vStop Musi be Made (except Rule 9,5 5) 
(Resultiiig in FR.A Deccrrification Event) 

Rule 15.2 Protection by Track BuiSetin Form B. 

4C 

mo davs off work 
without pay and mu.st 
pass ueccssary operating 
rules exam or equivalent 
in order to return to 

work. A Corrective 

Action Plan must be 
developed which will 
include remedial 
training upon return to 
work. 

IfEQMS score is 950 or 
vreater. 120 davs off 
work without pay and 
must pass necessary 
operating rules exam or 
equivalent in order to 
return to work. A 
Corrective Action Plan 
must be developed which 
will include remedial 
trainint^ upon return to 
work. 

General Code of Operating Rules 

Rnis 15 Drugs and A.lcohoj (Rule “G”) 

Rule ]. 12 Weapons 

Rule 1,6 Conduct Employees nuist ooi hs: 

1, Caicic.'ss of Safet>’ 

2 Negligent 

3 insubordinate 

4 Dishone.st 

5 Immoral 

6. QuaiTeLsomt- (excludes 161) 

Rule 1.7 .Ahercaiion 

Felony Conviction.; Fraud; or Theft 

EEO Policy Infiactions** *** ’ 

Overstaying Leave of .Absence Without -AuthoiiH' 
Worknlacf. Vioience Policy bifractions''^ 

S 

Permanent dismissal 


• V^Ticre Chapter Nurabers are shown, alt Rwlcs within Chaptert.s) are Violation Level indicated EXCEPT 
FOR, Specific Ruiec which may be fisted by rule mimbcr at a different level Where rule ntunbsrs are 
sbowT», it includes Sub*Ru]es unless specified otherwise Rules include any modification to rule 
through General tDrder, M of W General Order. SALERT. Tuuclabk Special IribiruciiorL or change of 
rule number, 

Aay rule violation which results in $150,000 property damage will receive the next higher level 
discipline except when a level 4 status results from a one time occurrence or for 40 nilc violations 

*** A lesser Level of Disciplme Ujay be issued in some EEO ca^ss when coAvSistcnt w'ltb EEO Policy 
Application and when recommended be the Director -KEO 

A lesscir Level of Discipime may be issued in some ca.se.s pursuant to review and recommendation of 
tlie W'orkpiace Violence Committee. 
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GLOSSARY 


The following definitions, while not all inclusive or absolute, are 
intended to guide the determination of whether various acts by 
employees meet necessary criteria to be considered a violation of 
applicable Level 5 Rules. 

ALTERCATION: When an employee’s actions cause or result in a 
vehement quarrel characterized by physical activity such as pushing, 
shoving or fighting. 

CARELESS OF SAFETY: When an employee's actions demonstrate 
an inability or an unwillingness to comply with safety rules as 
evidenced by repeated safety rules infractions. When a specific 
rule(s) infraction demonstrates a wailful, flagrant, or reckless 
disregard for the safety of themselves, other employees, or the 
public. 

DISHONEST: When an employee’s actions or statements constitute 
lying, cheating or deception. 

FELONY CONVICTION: The conduct of an employee leading to 
the conviction of a felony in state or federal court is prohibited. 
Guilty pleas, diversion programs, deferred decisions or adjudication, 
and other alternative sentencing or adjudication procedures, 
regardless of local nomenclature, are considered convictions under 
thispolicy. 


FRAUD: ViTien an employee’s actions or statements are intentional 
misrepresentations of fact for the purpose of deceiving others so as to 
secure unfair or unlawful gain. 

IMMORAL: When an employee’s actions are contrary to commonly 
accepted moral principles. 


11 
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INSUBORDINATION: When an employee’s actions or statements 
indicate a refusal (as opposed to a failure for cause) to carry out the 
instructions of a supervisor which are work, safety or policy related 
and which conform to accepted Company and industry practice, or 
when an employee demonstrates gross disrespect towards a 
supervisor. NOTE: Any failure to comply with Union Pacific’s 
Drug and Alcohol Policy will be considered insubordination. 

NEGLIGENT: An employee demonstrates negligence when his or 
her behaviors/actions cause, or contribute to, the hann or risk of 
harm to the employee, other employees, the general public or 
company property. 


QUARRELSOME: When an employee’s continued behavior is 
inclined or disposed toward an angry verbal confrontation with 
others in the workplace. 

THEFT: When an employee’s action is intended to and/or results in 
the taking and/or removing of property or other items of value from 
the Company, its customers, or other employees without proper 
authority. 
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PROGRESSIVE DISCIPLINE TABLE 


Introduction Determining the correct level of discipline to be 

assessed for a current rules infraction requires use of 
the Progressive Discipline Table. Accurate use of 
the Progressive Discipline Table requires knowledge 
of the Current Discipline Level, the Level of the 
Infraction, and the Discipline Assessment Table. 


Progressive Discipline Table 


If the Alleged 
Violalion Level is.. 

And 

1 

If less than two LeveM CDachiog sessions in the last six months, 
hold coaching session. 

If two Levcl-1 toachiog sessions have been held in the last sis 
months. Rule 1.13 applies. (Go to l,cvel-2 .section of table.) 

If the Alleged 
VtolafiOD Level is.. 

And the Current Discipline Status 

IS.. 

Then the Discipline I.cvel 
to assess is.. 

2 

0 

2 

2 

3 

3 

4 

4 

5* 

4C 

5* 

3 

0 ' r 

3 

2 

3 

3 AS*:... 

4 

, ■■ 

5 ' 

4C "'L::':::;- 

5 

4 

0 

4 

2 

4 

3 

4 

4 

5 

4C 

5 

4C 

0 

4C 

.. ; - • 2 

4C . 

•vAeA 3' 

40 . 

4 

5 

4C 

5 


• If the employee’s discipline sums is l.eve] 4 ox 4C due to a single 

violation and the cuneat violation is Levs! 2, the discipline will again 
be assessed at Level 4 and wifi no longer be considered as being due 
to a single violarion. 

KOTE If an employee commits three repetitions of ihs same rule infracrion 
daring a 36 month period (excluding missed calls and tardiness) ihc 
disciptline will be assessed at Level 5 - PeTinansiit Dismissal 
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GUIDE TO DETERMINING DISCIPLINE LEVEL 


Step 1 - Determine the primary (highest level) alleged rule 

violation. 

Step 2 - Complete the Discipline Calculation Worksheet as 

follows: 

a. Specify the rule(s) violation(s) in Section One. 

b. Check or list the applicable rule(s) or policy 
publications in Section One. 

c. Determine the level of alleged rule infraction by 
reviewing the Discipline Assessment Table. Locate 
the Discipline Level corresponding to the primary rule 
and complete Section Two. 

d. Obtain the Employee’s current discipline status 
(level): 

■ For Level 2 through 4C violations, review the 
PeopleSoft Discipline History for the previous 24 
months. 

■ Apply the Discipline Level Retention Periods from 
the Policy Guidelines found in the retention table 
(retention period changes if employee waived a 
hearing) to the most recent entry in the discipline 
record to determine whether the status reflected 
remains in effect for current consideration. 

e. Utilizing the Progressive Discipline Table and the 
information from Sections Two and Three, complete 
Section Four-A. 

f. Determine whether the infraction resulted in property 
damage greater than $1 50,000 requiring the next 
higher level of discipline. Complete Section Four-B. 

This is the Level of Discipline required for the 
infraction. 


14 
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DISCIPLINE CALCULATION WORKSHEET 


FORM 20063 


DISCIPLINE CALCULATION VVOPJC3HEET 

TODAY’S DATE 

FILE NUMBER 

Last Name 

First Name / Ml 

En ip 

lob Title 

Hire Dale Dept / Sve Unit 

Work Location / Gang 


SECTION ONE 


EVENT DESCRIPTION, LOCATION AND DA'IE: 


Event described indicates possible violation of Ruic(s) 


Found in the following Union Pacific Railroad publication{s): 
Check the appropriaie box: 

□ Union Pacific Roles 

□ Timetable 

□ Other: fsoecifv') 


SECriON TWO 


Under tlie Discipline Assessment Table, violation of the rule(s) 
listed in Section One requires a minimum discipline of; 
LEVEL 


SECnON ITIREE 


Disciplinary action within the past 24 months for which retention 
period has not expired (Rule and dc.scriptioni 


RULE 


DESCRIPTION OF 
^ VIOLATION 


LEVe, 


DATE 


Tnis equates to a Current Discipline Status of; LEVEL 


SECTION FOUR 


.A, Using the Progressive Discipline Table, a current violation 
of the ru!e(s) cited in Section One plus the Cun ent 
Discipline Status requires the a.>;,sessment of: LEVEL 


B. The incident Did Did Not have results requiring 

assessment of the next higlier level of discipline per the 
foomote to the Discipline Asses,smenl Table. Therefore, 
the required discipline is: LEVEL . 


A 
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LEVEL 1 COACHING SESSION FORM 
Date: Employee Name: 


FORM 20064 


Emp, ID: Manager Name: 


Manager Title: 


Description of Event: 


Ruies(s) Discussed: 


Previous Level 1 coaching session(s) in last six months: 


Comments: 


NOTE: This form is to be used for Level 1 coaching events llie third level 1 violation in a 
six month period will result in a disciplinary charge of violating Rule 1.13- Complying with 
Instnictions 


B 
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FORMAL CONFERENCING / TRAINING 

Date: Name; 


Employee ID: Check One; 

Conference (L 2) 

Training (L 3 / 4) 

Mr. / Ms. 


This is to confirm our conference on . 20 , at 

.MS'! /PM at _ _ in connection with 

{Iccatjonl 

events described below: 

Description of Event: 


Ruie( s) Discussed: 


I agree to have a conference. 1 agiee to Training. 

I de-c.ljne to have a conference ' decline Training 


Employee Signaivirc 


ManaL'er's Signature 


Comments: 


Tulc 


NOTE: This letter is NOT a form of discipline and will not be used in any subsequent 
disciplinary proceedings as evidence the employee previously allegedly violated the rules 
cited. 

NOTE; The Discipline Policy will recognize a Level 4 disciplinary diversion event as a Level 
4 violation for the purpose of assessing discipline in the event that the employee is determined 
to be responsible for committing a subsequent Level 4 violation wifom 24 months following 
the date of the first Level 4 occurrence. 
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NOTES: 





540 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


IN THE DISTRICT COURT OF DOUGLAS 
COUNTY, NEBRASKA 


FRANK C. TANNER, ) 

) 

Plaintiff, ) 

) 

vs. ) 

) 

UNION PACIFIC RAILROAD ) 

COMPANY , ) 

) 

Defendant. ) 



ip"! 


DOC. 1065 NO. 130 


Taken in Conference Room 101 
Of the Hampton Inn 
200 Platte Oasis Parkway 
North Platte, Nebraska 
April 3, 2007 
8:05 o'clock a.m. 


DEPOSITION OF CAMERON ALLAN SCOTT 
TAKEN ON BEHALF OF THE PLAINTIFF 
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21 


22 APPEARANCES: 

23 PAGE 2 


24 


25 


Billy B. Hughes, Court Reporter 
Sidney, Nebraska C308) 254-7306 


EXHIBIT 
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IN THE DISTRICT COURT OF DOUGLAS 
COUNTV, NESRASKA 


ARFBARANCES 


3 FRANK C. TANNER. > 

> 

4 Plaintiff, ) 

> 

6 VS. ) E^OC. -loes NO. 130 

) 

B UNION PACIFIC RAiUROAO ) 
COMPANY, f > 

7 ) 

Dofandant. } 


3 LOUIS E. JUNOBAUER. ESQ., Vaegor, Jungbauor 
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1 (At 8:05 a.m. on April 3, 2007, in 

2 Conference Room 101 of Hampton inn, 200 

3 Platte Oasis Parkway, North Platte, Nebraska, the 

4 following proceedings were had:) 

5 CAMERON ALLAN SCOTT 

6 Having been first duly sworn to tell ^e 
truth, the whole truth, and nothing but 

7 the buth, testified as follows: 

8 DIRECT EXAMINATION 

9 BY MR. JUNGBAUER: 

10 Q. Good morning, Mr. Scott, again, i am Lou 

1 1 Jungbauer, we had a chance briefly to say hello 

12 already, I am one of the attorneys who Is 

1 3 representing Frank Tanner who Is with us here 

1 4 today,-l-also-have-Dan Soran, SrO^RrA-^N, Dan is 

15 a field representative with our firm out of 

16 Cheyenne, i need to cover some background 

17 information, Mr. Scott, and so please bear with 

18 me. 

1 9 Would you state your full name and spell 

20 your last name, please? 

21 A. Cameron Allan Scott, S-C-O-T-T. 

22 Q. And have you given a deposirion before? 

23 A. Yes. 

24 Q. How many times? 

25 A. I can't remember. 
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1 do the same. 

2 Let's take a time'out, morning, Mary. 

3 (A discussion off-the-record 

4 was held.) 

5 Q. (By Mr. Jungbauer) Let's go back on the 

6 record then. And you have had a chance to visit 

7 with Mr. Schmitt to prepare for today's 

8 deposition? 

9 A. Yes. 

10 Q. Okay, do you know Mr. Tanner? 

11 A. Yes. 

12 Q. And would that be because he worked for you 

13 here In North Platte? 

14 A. Yes. 

15 Q. Okay, biat's good, K helps as opposed to 

16 unvhum's and hum-urn's. 

17 Mr. Scott, I need to get some background 

18 information again, I am not trying to be nasty, 

19 what's your date of birth, please? 

20 A. 1962, June 12. 

21 Q. And where did you grow up? 

22 A. Philadelphia, Pennsylvania, and Cleveland, 

23 Ohio. 

24 Q. Okay, how far did you get In school? 

25 A. M.B.A. at the University of Texas. 
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1 Q. 5,10,20? 

2 A. Probably pretty close to 1 0. 

3 Q. And generally speaking, were those 

4 depositions given In situations like this In 

5 relationship to your working with the Union 

6 Pacific? 

7 A. Yes. 

8 a Okay, and generally speaking, those would be 

9 you, as a Manager, may have had some role or 

10 oversight in relation to the case? 

11 A. Yes. 

12 Q. Okay, did you review any documents before 

13 coming in today, either today or in the past? 

14 A. JusLthe-various-teriers-of correspondence 

15 that wre sent to Mr. Tanner. 

16 Q. Okay, and in addition to the correspondence, 

17 anything else... 

18 A. No. 

19 Q. ...such as a copy of the transcript of the 

20 formal Investigation? 

21 A. No. 

22 Q. Okay, Mr. Scott, 1 will try to wait to ask 

23 my next question before or I will try to wait 

24 until you are done with your answer before I ask 

25 my next question, it also helps Billy if you can 

1 Q. When was that? 

2 A. 1990. 

3 Q. Any other degrees, graduate degrees? 

4 A. No. 

5 Q. Okay, can you briefly sunvnarize for me what 

6 full-time employment you had before you hired out 

7 with UP, please? 

8 A. I worked for American Hospital Supply as a 

9 sales representative, and FreightJIner Trucking, 

10 a corporation of Portland, Oregon, for about two 

11 years. 

12 Q. Okay, what did you do with Freightliner 

13 company? 

14 A. I was just a time Inventory coordinator for 

15 three different plants in Portland, Oregon. 

16 Q. When did you hire out with Union Pacific? 

17 A. 1991. 

16 0. A couple of embarrassing questions, I don’t 

19 mean it to be personal, have you ever been fired? 

20 A. No. 

21 Q. And have you ever been arrested? 

22 A. No. 

23 Q. Have you worked for any other railroads? 

24 A. No. 

25 Q. Trace for me from 1991, the past what, 16 
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1 years, what your professional career with UP has 

2 been from when you started to now, this isn't a 

3 test, I want to get a general overview of your 

4 professional career, please? 

5 A. Okay, from 1991 to 1992, two years in 

6 Seattle, Washington, as an SYO Supervisor of Yard 

7 Operations. 1993, Green River, Wyoming, as an 

8 MYO. 1994 to 1995, MTO Salt Lake City. 1996, 

9 1997, Corridor Manager at Harriman Center. 

10 Q. And what would your temitory have been that 

11 you were Corridor Manager for? 

12 A. Missouri Valley to Chicago. 

13 Q. Okay, please continue? 

14 A. 199BrMarketingfiepresentativerintramural 

15 marketing. 

1 6 Q. Would that be based out of Omaha? 

17 A. Um-hum. 

18 Q. Okay, please say yes? 

19 A. Yes. 

20 Q. I am sorry, I do that all the time, please 

21 continue? 

22 A. What year did I stop? 

23 Q, '98 marketing in Omaha? 

24 A, 1999, Director of Operation Support for the 

25 Northern Region. 

_ 

1 the Canadian Pacific. 

2 Q. Okay, please continue? 

3 A. ■ In 2000, November of 2004, really 2005, 

4 North Platte General Superintendent 

5 Q. You say General Superintendent, is there a 

6 difference between superintendent and general 

7 superintendent? 

8 A. Basically every general superintendent has a 

9 hump area. 

10 Q. Okay, thank you. So in July of 2006, and 

1 1 that's vvhen this, Frank's Incident happened, you 

12 were the General Superintendent in North Platte? 

13 A. Right. 

14 Q. And a couple of questions occurred to me, 

15 what are the duties of a general superintendent 

16 here in North Platte? 

17 A. Our service unit spans from Cheyenne to 

18 Grand Island, and Gillette to Marysville, so all 

19 activities in that area fall under the general 

20 superintendent. 

21 Q. And what would be the title of the person 

22 that you reported to back in July of 2006? 

23 A. RVP. 

24 a Okay, and RVP is? 

25 A. Regional vice-president. 
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1 Q. You just said a couple of sentences, what is 

2 that, what did you do? 

3 A. Just about everything that the RVP and the 

4 AVP did not want to do. 

5 0. Fair enough, please continue? 

6 A 2000, DTS on the Denver service unit 

7 Q. And help me, what is DTS? 

8 A. DirectorofTransportafion Services. 

9 0, And what does the Director of Transportation 

10 Services do? 

11 A. I was the Assistant Superintendent 

12 a Okay. 

13 A Responsible for all of the transportation 

14 plans on the division. 

15 0, Okay, we are at 2000 DTS, continue from 

16 there, please? 

17 A. 2001 through 2004, Superintendent Salt Lake 

18 City, 

19 Q. Okay. 

20 A. About six months in continuous improvement, 

21 General Director of Continuous Improvement in 

22 Omaha. 

23 Q. And what does that mean? 

24 A. You are working on various projects for the 

25 company, the one that I was assigried to Involved 

12 

1 MR. JUNGBAUER: Let's go off of the 

2 record for a minute. 

3 (A discussion off-the-record 

4 was held.) 

5 Q. (By Mr. Jungbauer) Let's go back on the 

6 record. 

7 Would it be fair to say, Mr. Scott, that in 

8 your 16 year career you have not been - you have 

9 not worked as either a switchman or a n RCO or an 

10 operator? 

11 A, That is an accurate statemenL 

12 Q. Okay, I want to talk a little bit about 

13 safety on the railroad, on this side of the 

14 fence, Mr. Scott, I have been doing this quite a 

15 while now, and I have often times heard that 

16 safety is number 1 on the Union Pacific, vrould 

17 you agree with that? 

18 A. Yes. 

19 0. Would you agree that safety is more 

20 important than profits? 

21 A. We have a number of values inside our 

22 company, and one of them 'is shareholder return, 

23 and safety, and efficiency, so I don't know when 

24 you are talking about the overall scope of the 

25 company that either one is clearly a number 1 , 


Billy B. Hughes RPR 


(308) 254-7306 


Page 9 to Page 1: 



544 


13 

1 they are all important. Although when you get 

2 down to the local level and you get away from the 

3 corporate environment, safety to us, no matter 

4 how much profits you generate, if we end up 

5 losing one of our fellow employees, it tends to 

6 overshadow everything. 

7 Q. And would you agree that the rules that 

8 govern the day-today working of the, for 

9 example, the switchman, they are essentially 

10 based on common sense? 

1 1 MR SCHMITT ; Object to the form, 

12 but go ahead. 

13 THEVWTMESS: Not always. 

14 Q. {By-MrrJungbauer)“l don’t follow, give me 

15 an example where a rule wouldn't be based on 

16 common sense? 

17 A. I don't know that I could point out a 

18 speciTic example for you. But often our rules, 

19 particularly with somebody coming from outside 

20 this Industry might defy some common sense, but 

21 there is some good reasons why those rules exist. 

22 Q, And this isn't a rules exam, and I am not 

23 going to do any kind of a rules exam with you 

24 today. Would you agree with me that if that 

25 person on the outside gets involved though and 

ii ' ” 

1 matter what attitude could be very dangerous for 

2 a worker as well as the co-workers, is that the 

3 type of point you are trying to make there? 

4 A. I am not sure what type of point I am trying 

5 to make except for in this part of the country 

6 where North Platte exists there is a very 

7 admirable upbringing with people, and when you 

8 are a young person, young lady or man, it doesn't 

9 matter, and you have spent your time, your life 

10 with your folks at just getting the job done, and 

1 1 doing whatever it takes to get the job done. 

12 Q. I have got you. 

13 A. When you bring that approach down to the 

14 railroad, it often collides with the rule book. 

15 So you take that common sense, can do spirit and 

1 6 collide ft up against the very thick and often 

17 complicated rule book that we have, those people 

18 tend to struggle at times, not all of them. But 

19 we by to tell a lot of the new people that we 

20 are bringing on board to really slow down and 

21 think your way through things. Don't go to where 

22 you have been raised, which Is just get it done, 

23 more than likely you will end up in a situation 

24 that you will end up regretting. 

25 Q. Okay, what’s your rule as a General 
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1 sits down and learns the reasons for those rules, 

2 again it comes back to common sense to try to 

3 help promote a safe environment? 

4 A. We have a hard time in this part of the 

5 country trying to acclimate, particularly new 

6 hires craming to the railroad because they are 

7 raised on what you just said, common sense, and a 

8 can do spirit and attitude, let's get the job 

9 done. I didn't realize how deeply embedded that 

10 was until I started dealing with brothers, 

11 fathers, uncles from the same family, and you 

12 really get to know that family and they are 

13 ranchers. They bring that outlook and conmon 
-14 sense and can-do^attitude-and approach-to the 

15 railroad and they often struggle. You alnrost 

16 have to shake some of that common sense and that 

17 family upbringing out of them for them to be 

18 successful on the railroad. Common sense does 

19 not always play into a successful outcome on the 

20 railroad. 

21 Q. That’s fascinating, are you able to give me 

22 an example of a circumstance where - that's a 

23 bad question, I will start over. 

24 I can understand where the can do, let's get 

25 it done, and I will do it on my own, damn it, no 

_ 

1 Superintendent in helping to enforce the 

2 railroad’s rules? 

3 A. We have about eight different directors that 

4 really run the railroad, they all report up to 

5 the general superintendent, and it is my rule to 

6 hold them accountable to develop good dependable 

7 safety programs and policies to make the railroad 

8 run efTrciently and safely. So in a general 

9 sense, I hold all of the directors accountable 

10 for their individual safety programs, and 

11 they are all a little bit different. 

12 Q. I want to turn my focus more to formal 

13 investigations and your experience with them. 

14 When I use the phrase "formal Investigation", Mr. 

15 Scott, I am referring to a situah'on such as in 

16 Mr. Tanner’s case where there is an investigation 

17 held at the railroad, there is a railroad manager 

18 that is the hearing officer, another manager will 

19 be the charging officer, the worker being 

20 examined or workers being examined have the righ 

21 to have union representatives there with them, so 

22 is that okay when I make reference to formal 

23 investigation, that that's what l am referring 

24 to, is that okay? 

25 A. Yes. 
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1 Q. Tell me wtiat your role is in formal 

2 investigations, please, if any? 

3 A. At the very end, at the very beginning and 

4 at the very end is, typically where the 

5 superintendent's role gets involved in 

6 investigations. Everything that happens in the 

7 middle we stay separated from, because at the end 
B of the day we have to read through the 

9 transcripts and make a decision on the outcome 

10 one way or the other. 

11 Q. What is your role at the beginning? 

12 A. Only if there is a very serious or traumatic 

13 event do we get involved in something in the 

14 initial-phaseto^determinewhat-typeof 

1 5 discipline could be assessed, what level of 

16 discipline could be assessed. For your vast 

17 majority of your accidents tend to be very small 

18 or minor in nature. I really don't get involved 

19 at all in those initial starts and deterrhinlng 

20 what level, that's pretty much determined right 

21 out of the gate by the managers involved. 

22 Q. Okay, if there Is a personal injury claim 

23 involved, by "claim", I mean if a worker turns in 

24 an injury forni, do you get involved as far as the 

25 determination, should there be a formal 

_ 

1 a formal investigation when a worker turns in an 

2 accident report? 

3 A. The directors on each department or district 

4 really are the folks that will follow through to 

5 . make sure that an investigation is set. If it 

6 involves a unique scenario, then they will call 

7 me and ask for my opinion, 

B Q. So without using names, what do you mean by 

9 unique scenario? 

10 A. If you have a situation, I will Just use an 

11 example, a safety applies riding on the side of a 

12 boxcar and safety applies. 

13 Q. Sure? 

14 A. An employee falls to the ground, I don't 

15 know that there is anything that that particular 

IS employee, transportation-wise could have done to 
17 prevent that An engineer goes back to check a 
1 B unit and struggles, in fact, he has been 

19 instructed by Mr. Goodvwench to do so at the 

20 Harriman Center, he goes back and opens up the 

21 case and that particular moment the engine 

22 fatally flaws, blows up, spraying the engineer 

23 with hot oil, what could the engineer have done 

24 to prevent that, very, very little. There are 

25 some scenarios where you look at a circumstance 
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1 investigation and, If so, what should the rules 

2 be that are being involved? 

3 A. For the most part, not always, but a very 

4 high percentage of the time if there is a 

5 personal injury involved, there is an 

E investigation, that's Just a standard policy, at 

7 least in our division, and it really takes a lot 

8 of the burden off of any of the directors or 

9 myself to get involved in all of those scenarios. 

10 The management teams knows what's expected and 

11 they Just go to the rule book and pick out the 

12 appropriate rules for whatever the scenario Is. 

13 Q. I want to make sure I have got that clear. 

-14 Whenever-there is an on duty-personal-injury form 
15 turned in by a vairker, there most of the time 
IS will be a formal investigation? 

17 A. It is really dependent upon the scenario, 

18 but I would say at least In the last three years 

19 of being in North Platte, at least since we have 

20 all been together, that probably at least 90 

21 percent of the time that's an accurate statement. 

22 Q. Okay, who is it and, again, if it's yourself 

23 great, if it's a title, I am looking more for 

24 title than names right now, but who is it that 

25 established that generally speaking there will be 

20 

1 and say, you know, that particular engineer had 

2 safety glasses, in fact, the safety glasses 

3 probably saved his life. 

4 Q. Sure, sure. 

5 A. F rora burns, what was it that the engineer 

6 could have done differently, probably nothing. 

7 Q. But who is it that established the overall 

8 policy though, if you are aware, here in your, 

9 what is the service unit, is that the proper 

10 term? 

11 A. Yes. 

12 Q. In your service unit, Mr. Scott, who is it 

13 that determines that, the majority of the time, 

14 unless it is a unique situation like you Just 

15 described that there will be a formal 

16 investigation? 

17 A. That overall policy is set by the 
IB superintendent. 

19 Q. Okay, and so that's your policy? 

20 

21 Q. Okay, what's your ~ what are the purposes 

22 - bad question. 

23 What are your goals to have, as to why you 

24 have a formal investigation the majority of the 

25 time? 
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1 A, The overall idea of having a full formal 

2 investigation is maybe you end up ieaming 

3 something at the end of the day that needs to be 

4 changed. Either our safety program, maybe a rule 

5 that needs to be altered, thafs the overriding 

6 idea behind having an investigation. 

7 Unfortunately it doesn't always turn out that 

8 way, sometimes an investigation turns out to be a 

9 pretty rough affair. 

10 Q. is one of the purposes of a formal 

1 1 Investigation to determine whether any railroad 

1 2 employees did something or failed to do something 

1 3 that could violate rules? 

14 Av That-is often an outcome as well, 

15 Q. In the example you have used of a worker 
1 G hanging on the side of a boxcar, and say the 

17 stirrup breaks or whatever, is the investigation 

1 8 supposed to go into just the occurrence of the 

19 grab iron not working properly or the like or 

20 does the investigation then trigger a further 

21 investigation such as, was the carman supposed to 

22 have examined that grab iron and the like? 

23 A. When we would have something, and I will 

24 just go back to the engineer and the engine 

25 blowing up. When we have that type of a scenario 

_ 

1 that type of track? The root cause is that 

2 carman forgot to take that derail down that 

3 caused the derailment. So we have had several 

4 Instances where you would have an investigation 

5 on the train crew, and you would also look at the 

6 car department. 

7 Q. What type of training do you give your 

8 managers to help prepare them to conduct an 

9 investigation such as in this case, a Mr. Yetter, 

10 Y-E-T-T-E-R, conducted the investigation In Mr. 

11 Tanner's situation, what kind of training do they 

12 get? 

13 A. We have a training program that teaches 

14 managers how to hold an investigation, and you 

15 are not qualified to do so until you have been 

1 6 through that class. 

17 a Okay. 

18 A. Often times it is done yearly If not 

19 bi-yearty, so most managers have been through a 

20 couple of different classes to try and prepare 

21 for an investigation. 

22 Q. Do you know if there is any manual or 

23 booklet that they can take with them, the 

24 managers, afterthe class and use as a guidebook 

25 like we lawyers will use various rule books and 
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1 and you have your initial conversation between 

2 the manager and the employee, if everything was 

3 done that the employee could possibly do, and 

4 truly they just happen to be at the wrong place 

5 at the wrong time. 

6 Q. Sure. 

7 A. Then there is literally no reason that I can 

8 see to have an investigation with that particular 

9 employee. A follow-up with the mechanical 

10 department or maybe it was a signal malfunction 

11 or whatever malfunction it is happens 

12 automatically, but it may not take an 

13 investigation type format 

-14 Q. Okay, who would deeidefWhen-Tsay-%ho'V 

15 would it be a director or yourself that would 

16 decide whether there should be a follow-up or 

17 secondary investigation into, for example, 

18 mechanical forces, signal forces or the like? 

19 A That would fail to myself. 

20 Q. Okay. 

21 A With a carrrran, for example, we have a derail 

22 and we have an employee coming into our run 

23 through yard, and the employee gets one wheel 

24 over the derail, should the employees have 

25 stopped short of anything, perhaps if they are in 

_ 

1 the like? 

2 A. Um-hum. 

3 Q. Do your managers have anything in writing 

4 that they can take back to their office? 

5 A. Not that I have seen, but when I went 

6 - through investigation training I kept the book 

7 that we used during our scenarios that we put 

8 together to learn how to hold investigations. 

9 Q, Do you know what the title of the book is? 

10 A. No, I don't. 

11 0. Okay, afterwards, Mr. Scott, I am going to 

12 send a note to Dave and ask him to ask you to 

13 look for it, if Dave asks you to look for that 

14 book, would you do that? 

15 A Sure. 

16 Q. Do you know if there is any legal training 

17 such as how to recognize specific questions given 

18 to the managers? 

19 A. None that I am aware of. 

20 Q. Okay, and I ask because in Mr. Tanner's 

21 investigation I note where - well first, let me 

22 ask, you have had a chance to read the 

23 investigation? 

24 A. Yes. 

25 Q. When would be the last time that you 
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1 actually had a chance to look at it? 

2 A. I would have to check to see when we 

3 actually sent a letter to Frank of the outcome of 

4 the investigation. 

5 MR. JUNGBAUER: Off of the record, 

6 (A discussion off-the-record 

7 was held.) 

8 Q, (By Mr. Jungbauer) Back on the record. 

9 While we were off the record, Frank 

10 mentioned he believes It was August 10th, so with 

1 1 that August 1 0th, when would you have looked 

12 at the transcript last? 

13 A, Prior to August 10th, the first week of 

14 August. 

15 Q. Okay. In the transcript I note where Mr. 

1 6 Yetter objects to the hearing officer, objects to 

17 a statement being made on the ground it is 

1 8 hearsay, and a couple of other times he objects 

1 9 because comments or questions call for 

20 speculation, and I am curious as to whether the 

21 managers are taught the basic rules of evidence 

22 because a lot of lawyers with 25 years of 

23 experience, and I am not looking in a mirror 

24 right now, but I may not be up to date on what 

25 is hearsay and what isn't.. That comment being 

27 

1 Platte and Marysville and Omaha, so he is not 

2 connected to terminal operations. 

3 Q. As a general rule, would you agree that the 

4 hearing officer shouldn't be testifying as to 

5 facts in a hearing? 

6 A, Yes. 

7 Q. Let's talk briefly about the charging 

8 officer, what role does the charging officer 

9 play? 

10 A, Are you referring to the individual that 

1 1 actually sends the potential charges to ~ I 

1 2 would have to actually go through the documents 

13 and refresh my memory as to who was actually the 

14 charging officer. 

15 Q. I believe it was a Mr. Walker? 

16 A. Yeah. 

17 Q. Yeah, it is Mr. Walker. 

1 8 A, Tim Walker would be the person literally 

19 going through the rule book and picking out the 

20 associated rules that could have Impacted the 

21 potential accident. 

22 Q, Okay, one of the concerns, and I am going to 

23 try to ~ some of the comments I make, Mr. Scott, 

24 I am going to try to give you a little bit of 

25 background, I don't want to waste your time today 
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1 made, what training, if any, does UP give its 

2 managers to be able to rule on what is admissable 

3 and what isn't? 

4 A. None that I am aware of. 

5 Q, Wouldyouagreewithme, Mr. Scott, that the 

6 manager who is the hearing officer should be 

7 trying to conduct a complete, thorough and fair 

8 investigation? 

9 A. Yes. 

10 Q. What's your understanding as to whether the 

11 hearing that the manager conducting the hearing, 

12 is he or she supposed to be neutral in the sense 

13 that there is no judgment having been made yet on 

14 the guilt orHnnocenee of-the-worker? 

15 A. They should be neutral, and we also, 

16 particularly in level 4, level 5 type scenarios, 

17 the more potential heavy discipline, to bring 

18 somebody in that may be outside of that 

19 particular department. 

20 Q. And why would that be? 

21 A. Just to bring somebody in that's a little 

22 bit outside of the emotions involved in the 

23 particular incident. 

24 Q. And what's Mr, Yetter's department? 

25 A. He is on the road territory between North 

__ 

1 going through this in any more detail than I have 

2 to, so I am going to give you a little bit of 

3 background, my spin or Interpretation of what it ' 

4 is. Butin this particular case one of the 

5 issues was and this, again, is my understanding, ; - 

6 no specific rule was ever Identified to either 

7 Mr. Tanner or Mr. Barkley as to what specifically 

8 they did or didn't do that was wrong, do you 

9 recall there not being any specific rule charged 

10 prior to the investigation? 

11 MR. SCHMITT: I object to the form, 

12 foundation, I think it mischaracterizes the 

13 evidence. Also I think that the scope of Mr. 

14 Scott's deposition here today was to be 

15 questioning him about his involvement with the 

16 investigation and his, you know, personal 

17 knowledge rather than going beyond and talking 

18 about all sorts of general principles and 

19 tbeories, etcetera. I mean it has been going on 

20 for a while, I allowed it to continue, but I 

21 believe that we are beyond the scope of why we 

22 agreed to produce Mr. Scott here today 

23 voluntarily. Again, it is ray understanding we 

24 were going to simply be talking about his 

25 involvement, etcetera. I think that the 
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1 characterization of charges, what the evidence 

2 was or was not is beyond the scope of what our 

3 agreement was here today, so I guess I would ask 

4 what your intent is at this point? 

5 MR. JUNGBAUER; Sure. 

6 MR. SCHMITT: And where you are 

7 intending to go with this? 

8 MR. JUNGBAUER: That's fair, I 

9 respectfully disagree, and what I am trying to 

10 do, Dave, is summarize and get through it much 

11 quicker rather than go through it step by step, I 

12 don’t want to waste all of the folks who are here 

13 time. 

14 Do-you-reealkeading ln the transcript that 

15 at least Mr. Tanner's representative was saying 

16 there aren't any rules, but what I am hoping to 

17 do is to tell Cameron, I don't remember seeing 

18 that there was any specific charge done. And 

19 secondly, as far as thescope of the deposition, 

20 I think I am still clearly within the grounds of 

21 trying to get admissible evidence. 

22 Let's go off of the record for a just 

23 second. 

24 MR. SCHMin-. Sure. 

25 (A discussion off-the-record 

_ 

1 we put the documents in front of Mr. Scott rather 

2 than having him - 

3 Q. (By Mr. Jungbauer) No, Dave, go ahead, I 

4 will represent to you that I have not seen any 

5. document that includes a specific rule violation, 

6 a number of the rule anywhere in the transcript 

7 until during the formal investigation, and what 

8 I am trying to get to, is that unusual for you, 

9 Mr. Scott, do you ever remember there being an 

1 0 investigation here in North Platte where there 

1 1 wasn’t a specific rule identified? 

1 2 MR. SCHMITT : Object to the fomi, I 

13 think it mischaracterizes the evidence. 

14 MR. JUNGBAUER: If I am wrong, 

15 Dave, I am wrong. 

16 MR. SCHMITT: Well, do you want me 

17 to place in front of Mr. Scott documents which 

1 8 identify rules of which he was convicted of 

19 violating? 

20 MR. JUNGBAUER: Sure, sure, I will 

21 move to strike the convicted. 

22 MRSCHKITT: Charged, sorry, 

23 MR JUNGBAUER; Off of the record, 

24 (A discussion off-the-record 

25 was held.) 
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1 was held.) 

2 0. (By Mr. Jungbauer) Back on the record, Mr. 

3 Scott, do you recall there being any specific 

4 rules charged prior to the investigation? 

5 A. Honestly I can't remember if there was or 
S there was not, but I can say that at some point 

7 in the last couple of years labor relations has 

8 visited with us about being more nondescript in 

9 the exact charges, and for myself that has been a 

10 little bit of a change, and I don't knowwhat 

11 year that that policy actually changed, it has 

12 migrated over the last several years. In Utah, I 

13 was there 2000, 2001, 2002, it was very useful 
-14 sending-out exact rulesy potential rule charges, 

15 and that somewhere along the line has changed. 

16 Q, Okay, do you know the agreement between the 

17 various brotherhood unions and the UP, is UP 

18 required to specifically list the rules that the 

19 worker Is being charged are investigated on? 

20 MR SCHMITT : I will object on form 

21 and foundation. Also I think that the question 

22 is mischaracterizing the evidence. I think if 

23 Mr. Scott was provided with the documents they 

24 reflect that rules were, in fact, identified as 

25 to the specific violation, so I will request that 

32 

1 Q. (By Mr. Jungbauer) Back on the record. 

2 While we were off of the record we were 

3 sorting some documents back and forth, Dave 

4 handed Cameron a couple of the letters from after 

5 the investigation, I believe Exhibit 1 in the 

6 investigation itself, which Mr. Scott is looking 

7 at now, is the initial letter? 

8 A. Okay, 

9 0. Okay, Mr. Scott, while we were, In the last 

10 couple of moments, have you had an opportunity to 

11 review Exhibit 1 from the formal investigation, 

12 have you had a chance to look at that? 

13 A. Yes. 

14 0. Okay, and what's the date of that letter? 

15 A. July 13th. 

16 Q. Okay, and what does that letter say as far 

17 as any specific rules? 

18 A. It does not mention any specific rule 

19 numbers. The wording would point you toward a 

20 number of potential rule violations, but there 

21 are no specific rule numbers associated within 

22 the investigation notice, 

23 Q. And can you tell me, are there 

24 investigations taking place In North Platte that 

25 you are aware of where there are no specific 


Billy B. Hughes RPR 


(308) 254-7306 


Page 29 to Page 32 



549 


33 

1 rules nnentioned in the letter advising the worker 

2 that he is going to be investigated? 

3 MR. SCHMITT; Well, let me object 

4 to the form, also I think, again it 

5 mischaracterizes the evidence, also on relevance, 

6 but as far as what other investigations may be 

7 occurring. The issue is what is occurring in 

8 this case. 

9 IVIR.JUNGBAUER: Sure. 

1 0 MR. SCHMITT: I think Mr. Scott has 

11 already given his answer as to the content of the 

12 July 13, 2006 letter. 

13 Q. (By Mr. Jungbauerj But what my question is, 

14 Mr-Srotthas-thereever-been-an investigation 

15 that you are aware of in North Platte while you 

16 were here, where the worker wasn't at least told 

17 the speciflc rules that he is being charged with? 

1 8 MR SCHMITT: I will object to the 

19 form. 

20 0. (By Mr. Jungbauerj Go ahead you can answer. 

21 A. Okay, at some point, I don't know what year 

22 our investigations, I would say almost all of 

23 them have come out in this forniat, where the 

24 words point to potential violations that you 

25 could loosely associate if you were an employee 

_ 

1 identifying, the hearing officer, there is a lot 

2 of schedules that have to be looked at. 

3 Q. Sure? 

4 A. And either that charging officer or somebody 

5 else, In this case within the terminal would took 

6 at folks that might be available to hold a 

7 hearing such as this. 

8 a WhaTs your understanding as to what the 

9 charging officer's, and that's an apostrophe, 

10 attitude or opinion should be as to the guilt or 

1 1 innocence of the worker? In other words, is the 

12 charging officer similar to the prosecutor in a 

13 criminal case where their job is to cone in and 

14 prove the guy violated it or is the charging 

15 officer supposed tojust coordinate the gathering 

16 of Information, the witnesses and help to see 

17 that there is a hearing officer, etcetera? 

18 A All of the above that you mentioned. 

19 0. Okay, what's your -what do you tell your 

20 charging officers as far as whether one of their 

21 roles is to get a conviction, so to speak, in 

22 other words, gather up the information to prove 

23 the guy violated the rule or whether the charging 

24 officer is supposed to te neutral? 

25 A. The charging officer needs to be somewhat 
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1 reading the letter, and we have gone away from 

2 specifically identifying rules in the 

3 investigation notice. 

4 a Vl/hy? 

5 A. I don't know. As 1 mentioned to you before 

6 for the three and a half years that I was in 

7 Utah, it was a very specific investigation notice 

8 and listed rules. At some point in 2004, maybe 

9 the beginning of 2005, those investigation 

10 notices have changed to be more broadly scoped in 

1 1 wording rather than specific rule numbers, 

12 Q. And the last question on that, Dave. Do you 

1 3 know, Mr. Scott, whether the contract between the 

14 railroad, and-in this-caseThe United 

15 Transportation Union requires that this letter 

16 that comes to the worker and his local chair 

17 person does include the specific charge or not, I 

18 mean? 

19 A I am not aware of any agreement that 

20 requires thaL 

21 Q, The charging officer at a hearing such as 

22 this, goes through the rule book, gathers up 

23 evidence, arranges for witnesses to attend, what 

24 else does the charging officer do? 

25 A. They may or may not be involved in 

_ 

1 accurate in what potential rules that we are 

2 looking at. There has to be a fairness in those 

3 mie assessments. If you don't have some 

4 semblance of fairness, a charging officer could 

5 just throw the entire rule book at a potential - • 

6 employee for something relatively minor. 

7 0. Sure. 

8 A So you have to make sure that that doesn't 

9 happen, and so for the most part the local 

10 chairmen act as my personal check and balance for 

11 that, because I cant possibly keep track of 

12 every investigation that comes to my office, and 

13 they do a good job of saying this mie seems a 

14 little heavy handed, Cameron, can we look at it 

15 prior to the investigation? 

16 Q. Do you know, was that done at all, that a - 

17 local chairman came and tried to ask to see what 

18 could be done in Mr. Tanner's case? 

19 A. After the case. 

20 Q. Okay, before the case, and I realize it has 

21 been almost a year and you have had a whole bunch 

22 of things going on, so if you don't remember, 

23 that's fine. But do you remeirtrer Mr. Ebmeier 

24 coming and asking for a postponement of the 

25 hearing? 
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1 A. No, I don't remember that 

2 Q. Do you know who it is that determined what 

3 the general rules were or the general allegations 

4 against Mr. Tanner were, whether that would be 

5 Mr. Walker or anyone else? And I will represent 

6 to you that IW. Tanner was also involved, and 

7 there was one other manager, and Kk. Kempke, 

8 K-ETUI-P-K-E, I believe, both of these gentlemen 

9 were involved, I think, I know they were involved 

1 0 somewhat in the download and the interpretation 

11 of the download infonnation. 

12 Back to my Initial question, who decided 

13 what the charges would be? 

14 A. Usually thate done-mote by not a committee 

15 of people, there is no such convnittee, what I 

16 mean by that is, It is much more of an informal 

17 discussion. When something significant happens, 
1 3 such as with this accident, then the director of 

1 9 tenrinai operations will often gather a number of 

20 folks that have been involved either formally or 

21 loosely and detennine what potential mies are 

22 involved, so it is not just a single person like 

23 Tim Walker, usually ^ere is a number of folks 

24 involved. 

25 Q. Do.youknowwho those folks were in this 

39 

T - of what had happened, and because of some 

2 overall company policies and potential on blind 

3 shows and protuting the point, we had some 

4 hazardous materials involved, it sounded like 

5 therexould be some potential Injuries involved, 

6 when you conclude, not conclude, but include ail 

7 of those factors, then it begins to raise its 

8 potential to a level 5. 

9 0. Okay, and in Mr. Tanner's particular case, 

1 0 as opposed to Mr. Barkley, is It your 

11 understanding that Mr. Tanner was in the front 

12 two units, and it was Mr. Tanner's unit that was 

13 rear ended by Mr. Barkley's unit? 

14 A. Initially I didn't know who was on which 

15 unit, I just knevy we had a collision between tvra 

16 locomotive units. 

17 a Okay. 

18 A. Afterwards I clearly understood that 

1 9 d. What facts are you aware of that would - 

20 did justify a level 5 investigation involving Mr. 

21 Tanner? 

22 A. It Is my personal feeling, I am not saying 

23 this exists on every service unit, but if you and 

24 I are working on a job together, then you and I 

25 are responsible for the outcome of that job, 
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1 case? 

2 A. No, I don't. 

3 Q. Were you involved in the decision as to what 

4 to charge in Mr, Tanner’s case? 

5 A. The proposed level 5 has to always involve 

6 the superintendent 

7 a Right. 

8 A. There is no authority anywhere in the 

9 service unit to issue this letter unless it 

10 directly involves me. 

11 Q. What involvement do you recall having in Mr. 

12 Tanner's case deciding to proceed writh a level 5 

13 charge? 

14 A. It came through me, 

15 Q. Right 

16 A. I mean I was ultimately involved in deciding 

17 to issue a level 5. 

18 Q. And what do you remember about that about 

19 the discussions you had, where you ultimately 

20 conclude this was a possible level 5 violation, 

21 let's go forward? 

22 A. I believe I vras actually out of town when 

23 this incident happened^ t don't think f was there 

24 at that particular time, so I received a call 

25 from Jay Renner and got some general scope of the 

— 

1 whether it's excellent or whether it's 

2 disastrous. So to a very large degree unless 

3 there is something unusual happening, most of our 

4 investigations whether a level 2 or a level 5 

5 involve both crew members. So I did not know 

6 when we actually published this letter who was 

7 more at fault than others, it was both crew 

8 members being suspect 

9 Q. Right, and after the investigation you had a 

10 chance to read the transcript, is that fair? 

11 A. Right 

12 Q. And during your review of that transcript 

13 did you then have an opportunity to learn of Mr. 

14 Tanner's role? 

15 A. Yes. 

16 Q. And after having reviewed and read the 

17 transcript do you still feel that Mr. Tanner is 

18 guilty of rale violations that would jusHfy a 

19 level 5? 

20 A No, I don't. 

21 MR. SCHIWTT: tet me interrupt, is 

22 anybody cold? 

23 (A discussion off-the-record 

24 was held.) 

25 0. (By Mr. Jungbauer) Mr. Scott, at what point 
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1 did you come to the conclusion that lift'. Tanner 

2 did not deserve a level 5? 

3 A. Often in our level 5 investigations when you 

4 get done reading the transcript, particularly on 

5 a rather large level 5 investigation, both 

6 employees involved in that incident will receive 

7 a level 5, and there is a discussion held between 

8 the superintendent and the local chairman as to 

9 whether this is going to be a death sentence, I 

1 0 don't meant It that way, but is the employee 

11 finished with his employment. As superintendent 

12 telling the chairman to take this all the way to 

13 a board, It may be several years before a toard 

1 4 loofcs-at itvoris there^a potentialTor 

15 leniency, and in both Mr. Barkley's case and Mr. 

16 Tanner's, it was my opinion after reading that 

17 investigation that neither employee needed to 

18 serve a potential death sentence for employment. 

19 Q. And excuse me, why were they fired then, why 

20 were they given a level 5? 

21 A. Again it goes back to the Issue of 

22 protecting the point, which is increasingly more 

23 of a rule that is likely to be Federalized by the 

24 FRA, 

25 Q. Okay, 

43 ” 

1 A. Yes. 

2 Q. And is Mr. Blackburn based out of Omaha? 

3 A. Yes, he is. 

4 Q. And tell us, as best you can recall, what 

5 you remember about any discussions you and Mr. 

6 Blackburn had concerning Mr. Tanner? 

7 A. Not Mr. Tanner directly, those discussions 

8 are more broad based with what we know at that 

9 particular time. When we have this significant 

10 event, particularly when there is HAZMAT 

1 1 involved, we have to call RMCC, which is our 

12 emergency police response group in Omaha, they 

13 will immediately go down the list and check off 

14 county notifications, city notifications. State 

15 notifications that we have HAZMAT on the ground, 

16 and particularly in a hazardous event, that 

1 7 requires me immediately to find my RVP, and so he' 

18 knew about the initial accident as soon as I 

19 found out about it His standard response always 

20 is to gather more information about it in general 

21 and then call him back with further updates. 

22 Q. Was any of this in writing, do you remember? 

23 A. No. 

24 Q. Do you send any Lotus notes or anything at 

25 all like that? 
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1 A. So you have a collision with failure to 

2 protect the point, a HAZMAT material spill, 

3 injury and a significant amount of damage to 

4 locomotives. This was not a small incidenL this 

5 was a fairly large Incident that had the 

6 potential of much greater harm. 

7 Q. Sure. 

8 A. More to the employees than to the 

9 locomotives. 

10 Q. Sure, did you talk with anyone above you or 

11 regional vice-president or anyone else before you 

12 decided that this should be a level 5? 

13 A. I have no authority on my own to issue a 

14 levels. 

15 Q. Okay. 

16 A. That policy has been in place, I do believe 

17 I remember that in the year 2000, every 

18 superintendent across the entire system must 

19 confer with their regional vice-president and no 

20 one else as to whether to proceed with a level 5. 

21 Q. Tell me who was the regional vice-president 

22 that you did talk with concerning Mr. Tanner's 

23 termination? 

24 A. Randy Blackburn. 

25 Q, B-L-A-C-K-B-U-R-N? 

44 

1 A. No. 

2 Q. All just verbal? 

3 A. All just verbal. 

4 Q. Okay, please continue. 

5 A. So that initial notification was done, and I 

6 call Jay Penner back to receive a little bit more 

7 information, and it often takes us a long lime to 

8 get the tape downloads ant the speed, but in 

9 general with what we saw on the locomotives 

10 dumping various fluids, and some other things, 

1 1 that we had a pretty significant impacf 

12 something greater than two or three or four miles 

13 an hour, and we also had a potential injury, if 

14 not two injuries. So when I called Randy back, I 

1 5 told him what I thought I knew that we 1^ some 

16 type of high speed collision between employees of 

17 the same crew operating different sets of RCL 

18 units with, probably with what looks in excera of 

19 10to15to$20,000worthofdanuge, thebest 

20 estimate we could put forth, plus HAZMAT and 

21 injuries, and that we had a protective point type 

22 issue, and that that would certainly raise It to 

23 a potential level 5, but that I am not doing 

24 anything until I have concurrence from you to 

25 proceed in that direction. 
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1 Q. And what did he say then? 

2 A. He said that it sounds as if you have a 

3 potential level 5, go ahead and proceed in that 

4 direction. 

5 Q. Okay, were there any more discussions ever 

6 with Mr. Blackburn? 

7 A. No. 

8 Q. You don’t have to report back? 

9 A. That particular day, no. 

10 Q. Okay, ever again concerning Mr. Tanner’s 

11 situation? 

12 A. No, he, at some point In the week, he called 

13 back and wanted an update on the employees, not 

14 the HAZNlAT-elean-up. -noMhe locomotive damage, 

15 just the employee’s and how they were doing. 

16 Q. Okay, and what did you tell him? 

17 A. I had not talked to either Frank or to Mr. 

1 8 Barkley, so to the best of my knowledge, Mr, 

1 9 Barkley was okay, had some, maybe some bruises 

20 and cuts, but that Frank potentially had some 

21 issues with back or neck or, you know, other 

22 related type issues. 

23 Q. And what did Mr. Barkley suggest at that 

24 point, if anything, go forward with the 

25 investigation? 

47 

1 Q. What is it, what facts are you aware of that 

2 go into your conclusion back in August of ’06, 

3 that Mr. Tanner should be fired on a level 5, the 

4 death sentence? 

5 A, Well, at the time that we issued the level 5 

6 discipline, not that particular day, but shortly 

7 after that either John Charbonneau or Ben 

8 Ebmeier or both, because I don’t know who was 

9 representing who, they had selected their own 

10 representation there. 

1 1 Q. John was with Frank and Ben was with Mr. 

12 Barkley, I believe? 

13 A. Right, and at that point we had had some 

14 initial overtures that this was not a permanent 

15 dismissal, never to return as an employee. So we 

1 6 didn’t really, at that point, both of us came to 

17 an agreement; you have to understand how that 

1 8 works, both of us came to an agreement, an 

1 9 understanding this is not going to be a level 5 

20 progressing to a law board, that we would have an 

21 opportunity for leniency. 

22 Q. Okay, any other discussions with Mr. 

23 Blackburn after the - his call to you later that 

24 week to learn of the condition of Barkley and 

25 Tanner? 
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1 A. Mr. Blackburn you mean? 

2 Q. I apologize, I am sorry, 

3 A. An investigation at that point was already 

4 set. 

5 Q. Okay? 

6 A. I believe we were pretty close to already 

7 having set H. 

8 Q. You mentioned that while you talked with Mr. 

9 Blackburn the first time that there was a 

10 potential for protecting the point Issue to be 

11 raised? 

12 A. Unvhum. 

13 Q. What’s your understanding of the facts that 
-14 would suggest-MrrTanner either did-something or 

15 failed to tlo something as far as protecting the 

16 point? 

17 A. At that particular point I had no idea who 

18 was protecting the point and actually how the 

19 accident occurred. 

20 Q. Okay, as we sit here today, are you aware of 

21 any facts that would suggest that Mr. Tanner 

22 either did something or failed to do something 

23 related to protecting the point? 

24 A. I think he was doing everything he should 

25 have done as far as protecting the point. 

48 

1 A. Only that at some point, and this was prior 

2 to the investigation, depending on the outcome, 

3 Mr. Blackburn made it clear to me that if I 

4 thought some type of leniency was in order that I 

5 could clearly proceed that way. Which is - 

6 which is pret^ much standard operating procedure 

7 for any RVP in any class of system. 

8 Q. Do you have to get explicit, meaning either 

9 verbal or in writing verbal authority from Mr. 

10 Blackburn to send out the level 5 letter whenever 

11 that was went out? 

12 A. No, just the initial Investigation you have 

13 to have regional authority. 

14 Q. So the actual ternaination, the level 5 

15 termination was your decision? 

16 A. Correct 

17 Q. Has - bad question. 

18 What level, if any, do you think, based now 

19 after having had a chance to review the 

20 investigation, what level, if any, should Mr. 

21 Tanner have? 

22 A. Well, Mr. Tanner and I have talked several 

23 times about that. 

24 Q. Right, I am aware of that? 

25 A, And I don't think we will ever come to a 
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1 conclusion as far as levels of responsibility. 

2 Tbat's just a difference of opinion, I think 

3 between Frank and I, and that's okay, there is a 

4 lot of areas that we agree to disagree. 

5 Q. Would it be fair for me to state that Mr. 

6 Tanner could never come back to the Union Pacific 

7 unless he accepts responsibility for doing 

8 something or failing to do something that 

9 contributed to this accident, unless he wins in 

1 0 the law court, and hopefully we don't have to go 

11 to that? 

12 A. If it continues towards a law board, that 

13 will be Frank's opportunity to come back, if the 

14 law-board-rules-ln his-favor— Theoffers thabwe 

15 have extended to him will stay in place, it's not 

1 6 something that has a time limit. If I were to 

17 leave as the Superintendent that might create, 

18 you know, some type of an issue because another 

19 superintendent may read the transcript and say, 

20 well, I am not offering leniency. But as long as 

21 I am here, and we have had several discussions 

22 about potential leniency, those offers will 

23 remain on the table. 

24 MR. JUNGBAUER: Can we mark this as 

25 Exhibit No. 4? 

_ 

1 for iost time. , 

2 Q. Would it be your understanding that Mr. 

3 Tanner would have to agree that he is guilty of a 

4 level 1 violation to come back? 

5 A. Correct. 

6 Q. Would you agree with Mr. Tanner that if he 

7 in his heart and soul doesn't believe he did 

8 anything wrong, that he shouldn't sign it? 

9 MR SCHMITT: Objection, form, go 

10 ahead. 

11 THE WITNESS: That goes back to my 

1 2 previous statement that Mr. Tanner and I won't 

13 ever agree to that 

14 Q. Okay. 

15 A. We just have different opinions on that. 

16 Q. I understand, what facts are you aware of 

1 7 that suggest to you that Frank did anything or 

1 8 failed to do anything that rises to a level 1 ? 

19 A. A level 1, Ftrst this leniency offer is as 

20 good as they possibly come. 

21 Q. What do you mean by that? 

22 A. He is being offered full compensation for 

23 all lost time, which goes all the way back to the 

24 date of the incident, and a level 1 under our 

25 current rule structure is really no more than a 
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1 (Exhibit No. 4 was marked 

2 for identification.) 

3 Q. (By Mr. Jungbauer) Mr. Scott, I am showing 

4 you what we have marked as Exhibit No. 4, 1 will 

5 represent to you that this is a copy of the 

6 certified letter of November 15th of last year 

7 from you to Mr. Tanner, feel free to take a 
6 nroment or two and read it to yourself. 

9 I am going to mn to the restroom real 

10 quick, excuse me. 

11 (A short recess was held.) 

12 Q. (By Mr. Jungbauer) Back on the record. 

13 Mr. Scott, have you had a chance to look at 
-1A Exhibit4?- 

15 A Yes. 

16 Q. And just in a sentence or two, what is 

17 Exhibit 4? 

18 A. It is a leniency offer for Mr. Tanner to 

19 come back to work. 

20 Q. And in a sentence or two - in a sentence or 

21 two, what's the offer, that he could come back 

22 with a level 1 with full back pay and then a 

23 number of specific - 

24 A. With compensation for lost time, that's 

25 correct, return with a level 1 with compensation 

_ 

1 - ■- relatively light slap orr the hand, there is no 

2 lost time. It is recognition that you were 

3 - involved In something, but that your role in that 

4 something was relatively minor. 

5 Q. Okay, and I appreciate your candor, Mr. 

6 Scott, but my question is, what facts, what did 

7 Frank do or did he fail to do that requires him 

8 to sign a form saying I am taking a slap on the 

9 wrist even though I don't know what I did wrong 

10 - that's a bad question. 

1 1 What facts are you aware of that Frank 

12 either did or didn't do that would rise to a 

13 level 1 offense, and take into account, I realize 

14 what you are saying, that level 1 is as lenient 

15 is it comes, and this is as good an offer as you 

16 could possible make to him other than wiping out 

17 all charges, but what did he do wrong? 

18 A. Again, it goes back to my belief that any 

19 time you have an accident, particularly a serious 

20 accident, I mean it's a very, very rare 

21 circumstance when you have a two person crew 

22 operating a job that you have absolutely zero 

23 responsibility for the outcome, it is a very, 

24 very rare set of circumstances. 

25 Q. Where either of them or both of them? 
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1 A. Where a person, ifyou and I are working on 

2 a crew, if a very, very rare set of 

3 circumstances where i wouid be 100 percent the 

4 only person responsible for the accident, it does 

5 happen, but it's very, very, very rare. 

6 Q. I understand that, but lef s stick with this 

7 particuiar situation, what did Frank do or not do 

8 that you think has violated any rule? 

9 A. If we opened up the rule book and looked at 

10 all of the potential level 1 charges, there would 

1 1 probably be nothing in there that would make much 

1 2 sense. When you often look at making a leniency 

1 3 offer, there is an acknowledgment between an 
-1 4 remployee^and the labor-representatives that we 
15 are going towards a level 1 and we will pick out 
IS a rule and it may not make sense, but that's just 

17 part of the leniency package. I don't think 

1 8 there Is anything In this level 1 arena that 

1 9 would probably make much sense to Frank. 

20 Q. Then why not just wipe out all of the 

21 charges, other than because he was there? 

22 A, Weil, I believe that both employees, maybe 

23 at different levels, contributed to the accident 

24 Q. Fair enough, what did Frank do or not do 

25 that contributed to It? 
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1 Q. Okay, and when a helper is told by a foreman 

2 after that discussion is had, assuming there is a 

3 discussion, doesn't the helper have to do what 

4 the foreman says? 

5 A. No. 

6 Q. The helper could say, no, I don't want to do 

7 that? 

8 A. Absolutely. 

9 Q. And then call the yard master and say I 

1 0 disagree with the way my immediate supervisor is 

1 1 telling me? 

12 A. Absolutely. 

13 Q. Okay. 

1 4 A. There isn't a blind following of any 

15 instruction from any level in this organization. 

16 Q. Okay, so if you can clarify or boil it down, 

17 what, if anything, you think Mr. Tanner did or 

1 8 didn't do as far as the taking the engines as a 

19 pair rather than as a one set? 

20 A. Clearly the safest course would have been 

21 taking them all together. 

22 Q. Why do you say "clearly", what do you base 

23 that on? 

24 A. Any time you are operating or following 

25 another RCL operator in what I will call a bumper 
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1 A. The very beginning of the Incident itself 

2 where various decisions were made to operate two 

3 different sets of locomotives with two different 

4 operators, eventually making your way across the 

5 entire yard, is a questionable decision at best 

6 Q. It doesn't violate any rules though, does 

7 it? 

B A. I don't disagree with you at all there. 

9 Q. And if Mr. Tanner's Foreman, Mr. Barkley 

10 decides to take the engines from one spot to 

11 another spot in pairs rather than as a foursome, 

12 is that Mr. Barkley's decision to make as a 

13 foreman as opposed to Tanner being a helper? 

M Ar^heyareateata- 

15 Q. Right. 

16 A. Their decision making as a team should 

17 encompass a little bit of questioning of what we 

18 are doing and why, and if somebody doesn't agree 

19 that that's maybe not the best thing to do, then 

20 that discussion should be made, 

21 Q. Do you know whether that discussion was had? 

22 A. I would have to read that section of the 

23 investigation again, but I believe some 

24 discussion was made between Barkley and T anner in 

25 that regard. 
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1 car type fashion, the potential for something to 

2 happen is much greater than ifyou are operating 

3 together on sets that are coupled together; The • 

4 risk factor has just gone up. 

5 Q. So is that the point that you feel that Mr. 

6 Tanner either did or didn't do. Is that he should 

7 have overridden his foreman's decision to take 

8 the engines in pairs and gone over his head, 

9 Tanner should have gone over Barkley's head and 

10 gone to Mr. Grachek, and said I disagree with 

11 this? 

12 A. Given Mr. T anrieris experience, I think that 

13 would have been appropriate. 

14 Q. And is that what justifies a level 1, in 

15 your opinion? 

16 A. We couldn't find a level 1 that's going to 

17 match u p with that, but yes, in my opinion. 

18 Q. Anything else that you can think of that Mr. 

19 Tanner either did or didn't do that rises to the 

20 level of a rule violation? 

21 A. Well, I think once - this was not just a 

22 straightforward move going down one track and 

23 putting the engines away, we are going across a 

24 big yard, clearly the yard master made an error 

25 in sending them down that track to start with 
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1 because there was no way to get out of the track, 

2 there was a red flag and something wrong with 

3 that particular track, 

4 Q, Was the yard master ever investigated as far 

5 as you know, to see If he made a -- 

6 A. i don't think Grachek was investigated. 

7 Q, Okay, what facts are you aware of that 

8 suggest to you that Mr. Grachek knew that the 

9 track was blocked at the west end by the 

10 maintenance of way? 

11 A. I don’t know that for a fact. 

12 Q. Okay, in the transcript, I will represent to 

13 you that Mr. Grachek says he wasn't notified that 

14 the maintenance of way was there, do you know 

15 whether anyone with UP ever checked with 

16 maintenance of way to see, did they, in fact, 

17 notify Grachek or not? 

18 A. I don't know. 

19 Q. On a level 5 investigation, is that 

20 something that either Mr. - that Mr, Walker 

21 should have done or Mr. Yetter should have asked, 

22 where is the maintenance of way people to tell us 

23 whether Grachek knew or not? 

24 A. Well, often times those engineering 

25 scenarios can develop rather quickly. 

— 

1 Q. And just In general, that requires Tanner or 

2 Barkley to call the car department and have 

3 someone from there to come out and do the air 

4 test, is that fair? 

5 A. Not necessarily, they could do it 

6 ' themselves, but if they had issues or problems, 

7 they could ask for mechanical assistance. 

8 Q. Do you know how long it takes to conduct the 

9 air test. If they had hooked those cars up or the 

10 four engines together? 

11 A. I have never done it myself, but I would say 

12 20 to 40 minutes usually. 

13 Q. It could have been long, again, depending on 

14 it there was a problem? 

15 A. It there was a problem with the locomotive, 

1 6 it certainly could turn into something longer. 

17 Q. Just so I have it clear, and I appreciate 

18 your patience with me. Mr. Tanner, if he did 

1 9 anything wrong or tailed to do anything that's 

20 wrong it's not telling Grachek that we should 

21 couple up these or insisting that the two pair of 

22 engines be coupled up? 

23 MR. SCHMITT: I will object to the 

24 form, I think it mischaracterfees 15 minutes of 

25 testimony, he said what he said, Lou. 
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1 Q. Sure. 

2 A. Somebody complains of a rough track or some 

3 scenario. 

4 Q. Sure, 

5 A. That an engineering person will come over 

6 and either put an immediate slow order on or put 

7 a red flag in that track. Now, they should at 

8 that point notify the various yard masters and 

9 others that could potentially route traffic in 

10 that direction. 

11 . Q. Sure, 

12 A. Now, whether Mr. Grachek was properly 

13 notified of that, I don't know. 

14 Q. What's your understanding ofwhaf if any, 

15 additional work needs to be done before a pair of 

16 engines is connected to another pair of engines 

17 so now you have got four engines? 

18 A. Um-hum. 

19 Q. Does a carman have to come out, is there any 

20 additional work that needs to be done, brake 

21 testing, anything at all by other people In 

22 addition to Mr. Tanner and Mr. Barkley? 

23 A. There is, i believe a consist air test would 

24 have to be done if you are going to put those two 

25 sets of powers together. 

_ 

1 Q. (By Mr. Jungbauer) And that’s fair because 

2 I wanl lo move on to something differently unless 

3 I am mistaken here: Other than Tanner's alleged 

4 failure to insist that the four engines be 

5 : coupled up together, did Frank do anything or 

6 fail to do anything that you think contributed to 

7 the accident? 

8 A. Well, first, both of them as they are 

9 operating separale units down this track did, I 

10 don't want you to think they did everything 

11 wrong, they had an unexpected red flag in front 

12 of them that was caught by them, and they both 

13 successfully stopped for that, that doesn't 

14 always happen, so that was done correctly. At 

15 that point, again this is just my opinion, 

16 there is no rule that requires at that point once 

17 jou realize you are blocked from that route and 

18 you are involved in a bumper car type scenario, 

19 and you know you are going to have to go all the 

20 way back and figure out another route, you are 

21 starting to get into something that's even more 

22 complicated, It's time to re-job brief. 

23 Q. Sure. 

24 A. And say, you know what, let's give up this 

25 scenario where I am operating one set and you are 
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1 operating another set, let's put these together 

2 and go on back there, talk to the yard master 

3 again and figure out what other route we can 

4 take, 

5 Q. Do you knowwhetherNk. Tanner and Mr. 

6 Barkley had a re-briefing to discuss that issue? 

7 A. i cant recall. 

8 0. Okay, so that would be a second thing that 

9 Tanner may have done wrong is, he didn't insist 

1 0 that the four engines be coupled together at the 

11 outset, and then when they get down to the area 

12 of the west end of the yard and they found out 

13 they can't get out of there, they should have - 

14 that-was the second opportunity-tor-Frank-to have 

15 insisted that the four engines be put together, 

16 is that fair? 

17 A. One more time with that question? 

1 8 Q. Sure, Frank has now twice not insisted that 

1 9 the four engines be put together because he 

20 didn't do it at the re-briefing, is that fair? 

21 A. Correct. 

22 0. Okay, anything else that Frank did from that 

23 point on that you take exception with? 

24 A When they started making the reverse move, 

25 they have come up on the red flag, and they are 

S3 

1 A The locomotive stopped, 

2 Q, Yeah. 

3 A Something caused the locomotive to stop. 

4 Q. Yeah. 

5 A And I don't think that was brought out 

6 clearly in the investigation as to what caused 

7 that locomotive to stop. 

8 Q. Okay. 

9 A Whether it was a mechanical situah'on, we 

10 cant find anything, we can't find anything with 

11 the box, we can't find anything with the 

1 2 locomotive. Whether something was bumped in the 

1 3 transition of moving from thesideofthe 

1 4 locomotive or not, can that scenario happen, sure 

15 it can, but again, we are not blaming, you know, 

16 assessing the entire accident around Frank and 

17 the locomotive stopping for some reason. 

18 0. Actually you are not assessing any level to 

19 Frank because the engine stopped, are you? 

20 A Again, there is something that happened 

21 there, what exactly - anybody can stop a 

22 Iocomc4ive at any time for any reason. If 

23 you have that unfortunate scenario where you have 

24 decided to operate two locomotives, you have got 

25 to trust the person behind you that they are 


62 

1 headed back, and this was not really clear in the 

2 investigation itself, something happened that 

3 caused Frank's unit to stop, what that something 

4 is, I don't - 1 truly don't know, so I don't 

5 really know if we had operator error there or if 

6 it happened by mistake or whatever the case might 

7 be. That's really not Frank's error, it night 

8 have been a human error type scenario. It's 

9 really Mr. Barkley's Job to make sure he is 

10 prepared to stop short of everything. 

11 0. So we are not going to blame Frank for that, 

12 is that fair, for IW. Barkley not being able to 

13 stop in time? 

14 Ai There may be something there in thestopping 

15 of that locomotive, although that was never, I 

16 don't think really was clearly brought out in the 

17 investigation. 

18 Q. Or in any of the aftermath of the 

19 Investigation, meaning if any downloads or 

20 anything else, any other information ~ bad 

21 question. 

22 You haven't received any other information 

23 since the investigation that would suggest that 

24 Frank did anything wrong, would that be fair as 

25 far as the stopping the engine? 

S4 

1 paying attention or going to stop short of you if 

2 you stop for some reason. 

3 0. I agree with you conpletely on that, but 

4 what I am trying to figure out, and I apologize 

5 that I am not asking the questions well, Mr.. 

6 Scott. Frank didn't do anything wrong, that you- 

7 are aware of, that any facts have developed that 

8 he somehow screwed up in having that engine come 

9 to a stop? 

10 MR. SCHMITT: Objection, asked and 

11 answered, one more time. 

12 THEWrfNESS: Something happened 

13 there. 

14 Q. (By Hit. Jungbauer) Sure. 

15 A It is not clear, it is either a mechanical 

16 failure either by the box or the locomotive. 

17 Q. Right, but we don't - 

18 A I don't think Frank even knows to this day 

19 why that locomotive stopped. I think something 

20 could have happened by uptake there, but 

21 there is no clear evidence one way or the other. 

22 Q. Okay, so there is no clear evidence one way 

23 or the other that Frank did anything wrong in 

24 that engine coming to a stop, would that be fair? 

25 MR-SCHMnT; To his knowledge as 
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1 of today? 

2 Q. (By Wb-.Jungbauer) To his knowledge as of 

3 today? 

4 A. Yes, that would be fair. 

5 Q. In an incident that we all agree was 

6 serious, that I believe Mr. Walker testified in 

7 the investigation it could have been fatal, could 

8 have produced fatalities? 

9 A. Yes. 

10 Q. Do you know whether Union Pacific has as of 

11 nine months after the accident determined why the 

12 engine stopped, why Frank's engine stopped? 

13 A We have not found any defects with the box 

14 or-tbe locomotive, so what caused the-locomotive 

15 to stop points more to potential operator error, 

16 but we don't know that for a fact. 

17 Q. Do you know whether the box, the box Frank 

1 8 was using was taken out of service, Inspected and 

19 thelikeeitherbyUPorby CANAC, that's 

20 C-A-N-A-C representatives? 

21 A. I don't know that, 

22 Q. Do you know whether the engine Frank was on 

23 andiwilirepresenttoyouitwas 3113, whether 

24 that engine was ever Inspected as far as its 

25 brakes, as far as all of its components to see 

67 

1 level 5. I cannot remember for sure about Mr. 

2 Barkley's current discipline level, but I think 

3 he had been Involved In a couple of different 

4 scenarios that when you layer in to protect a 

5 . point, I think was going to push him towards a 

6 level 5 automatically, I believe that was the 

7 case, but I cant remember for sure, so yes it 

8 does, their background as It relates to their 

9 current discipline level can play Into it 

10 Q. Okay, how about with Mr. Tanner, did - what 

1 1 about Frank's background either militated against 

12 him or In his favor as to whether he should have 

13 a level 5 or not and when I say "his 

14 background", I mean Mr. Tanner's service records? 

15 A As a normal course I don't pull up anybody's 
IS history and background when trying to decide on 

17 any type of discipline. 

18 Q. Sure. 

19 A So to this day I couldn't tell you what 

20 Frank's background is. 

21 Q. Okay, does anyone, do the managers take a 

22 look and see, he hires out in '78, he has 

23 actually got a pretty good reconi. He has had a 

24 number of commendations, etcetera, do you know 

25 whether that was considered at all in Mr. Tanner 
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1 whether there was a possible defect in his 

2 engine? 

3 A I believe both sets of locomotives went to 

4 the shop for a complete overhaul with the damages 

5 involved. 

6 Q. Okay, and assuming they did go to the shop 

7 to be inspected and the like, would you assume 

8 that there would be records that would indicate 

9 what the results of that inspection were? 

10 A Sure. 

11 Q. The behavior modification plan that was 

12 raised in the formal investigation, real briefly 

13 what's that? 

14 A.- Ifs a discipline diverslon 4 >rogram thatwas 

15 being piloted on the North Platte Service Unit, 

16 not just on the North Platte Service Unit, but on 

17 the northern region. 

18 Q. Okay, Did that -withdraw that. 

19 When determining whether to terminate on a 

20 level 5 a particular enployee, is that employee's 

21 personnel record taken into account at all? 

22 A. It almost happens naturally because an 

23 employee that has been invol^ in numerous 

24 accidents, and Mr. Barkley may have been part of 

25 this, it will naturally accumulate towards a 

_ 

1 being assessed a level 5? 

2 A When a leniency offer is put together or 

3 even if you are looking for authority from the 

4 region, you can go back and pull up an employee's 

5 entire record because if you have somebody that 
$ has reached a level 5, and they have a history of 

7 really severe, traumatic-accidents, you may not 

8 want to bring that employee back unless it's 

9 going to happen through the process of law. 

10 Q. Sure, sure. 

11 A I don't recall Mr. Tanner's or Mr. Barkley's 

12 record being so bad that we had an issue with 

13 thal 

14 Q. Okay, now that you have mentioned that, how 

15 about a 28 year employee or whatever the number 

16 was at the time, assume rt's 28 years, if an 

17 employee has a really good record, would that 

18 militate in favor of not giving him a level 5? 

19 Ain this particular scenario, it would 

20 definitely help out on the leniency type issue. 

21 Q, The concern I have about the leniency type 

22 basis though, Mr. Scc4t, is that for an employee 

23 to come back on a leniency basis, doesn't the 

24 employee - is the employee required to accept 

25 responsibility in a situation where he or she 
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1 feels they didn't do anything wrong? 

2 A. Yes. 

3 Q. Why is that? 

4 A. That's just the way that we operate when we 

5 look at leniency type offers. 

6 MR. JUNGBAUER; Off the record. 

7 (A discussion off-the-record 

3 was held.) 

9 Q. (By Mr. Jungbauer) Back on the record, do 

10 you need a break? 

11 A. No, I am doing fine. 

1 2 Q. Okay, Mr. Scott, do any of your managers 

13 ultimate end of the yea r pay, is their pay 

14 affected-at-allby-the number of-personal injury 

15 accidents that occur in his or her region? 

16 MR. SCHMITT: I am going td object 

17 to the form and instmct the witness not to 

18 answer the question. This Is clearly beyond the 

1 9 scope of our agreement to bring Mr. Scott 

20 voluntarily for his deposition here today. It 

21 has nothing to do with Mr. Tanner's investigation 

22 and Mr. Scott's involvement with the same, and 

23 does not lead or is not reasonably calculated to 

24 lead to the discovery of admissable evidence. 

25 MR JUNGBAUER: And for the record 

_ 

1 we will leave it at that. 

2 MR SCHMITT: For the record, we 

3 are here trxtay on the pleadings that have 

4 actually been filed with the court, I mean it's 

5 well known, I mean you are an officer of the 

5 court, that we are here to conduct discovery on 

7 the issues that are In the litigation. Your long 

8 narrative discussion about what you believe did 

9 or did not occur, first of all, we don’t 

1 0 acknowledge that any of that is, in fact, 

1 1 accurate, we strongly disagree with that. Second 

1 2 of all, none of that is relevant to any of the 

13 issues in this litigation. We are here defending 

14 the case on the issues that are properly plead 

15 and that are before the court. Every attorney 

1 6 obviously is bound by the rules of discovery to 

17 file pleadings that are not frivolous, that 

1 8 comply with all of the rules, etcetera, and we 

19 are here, again, to simply conduct discovery on 

20 those issues which are property within this 

21 litigation and it is on that basis, and the 

22 reasons that I previously stated that we are not 

23 going to permit Mr. Scott to be subjected to that 

24 line of questioning and interrogation. 

25 Q. (By Mr. Jungbauer) That's fine, Dave. 
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1 I respectfully disagree, we have the option of 

2 amending our complaint to include the charge of 

3 unlawful terminafion. We are of the view that, 

4 and I have been led to believe from discussions 

5 with union officers that Mr. Tanner is being made 

6 an example here, in part through Mr. Blackburn's 

7 involvement and in part through being punished 

8 because he has. 

9 MR HASIAK; Is this an 

10 off-the-record discussion? 

11 MR JUNGBAUER: No, I am stating 

12 this for the record for when we go to the judge 

13 to ask to reopen the deposition. I am trying to 

-14 explain-to-the court-specifieally-how it will 

15 lead to admissable, may lead to admissable 

16 evidence. It clearly has a role when one takes a 

17 look at the way the formal investigation was held 
IB with both the charging officer and the hearing 

19 officer himself testifying to facts in the case, 

20 that it shows that this was literally a kangaroo 

21 court. 

22 MR HASIAK: Lou, let's go talk 

23 outside in the hall right now. — 

24 MR JUNGBAUER: I will withdraw the 

25 kangaroo court, but I think it clearly does and 

72 

1 Mr. Scott, are you going to follow your 

2 attorney's advice not to answer questions 

-3 concerning whether the manager's pay is affe'cted 
4 at all by the frequency of accidents in a 
5. jurisdiction? 

6 MR SCHMITT: He is. 

7 MR JUNGBAUER: I would like to get 

8 Mr. Scott to say so. 

9 MR SCHMITT: We have instructed 

10 Mr. Scott not to answer those questions. 

11 MR JUNGBAUER: Okay. 

12 MR SCHMITT: So you can accept 

13 that as a truth for the record. 

14 Q. (By lUk. Jungbauer) I v«TI, thank you. 

15 Do you know, Mr. Scott, if employees are 

16 punished for turning In personal injury forms? 

17 MR SCHMITT: You know, again, Lou, 

18 the same objection, I mean if you want to ask the 

19 witness whether or not Mr. Tanner was punished 

20 for turning in a personal injury, that's fine, 

21 that's relevant to this litigation, but again 

22 your question is along the line of your earlier 

23 question, and we are not going to permit, what 

24 I am going to term a fishing expedition, to try 

25 to create some sort of theory for you in this or 
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1 other cases. So if you want to ask him about 

2 this case in particular we will allow him to 

3 answer that question. 

4 MR. JUNGBAUER: Dave, I think I 

5 have to get into the foundation questions, is it 
E a policy on the UP either to punish, or is there 

7 a policy not to punish people for turning In 

8 report forms. I am not using this for other 

9 cases, so I think I should be allowed to ask 
to about that. 

11 MR. SCHMITT; And you can ask him 

1 2 about Mr. Tanner, whether or not he was punished. 

13 Q. (By Mr. Jungbauer) Okay, let me ask my 
14 — question-and then^you caninstruet him noMo 

1 5 answer if you choose. 

16 What's your understanding, Mr. Scott, back 

17 in July of '06, in your service district, was 

1 8 there any type of policy written or verbal that 

19 the manager's were told to either threaten or 

20 otherwise intimidate employees from turning in 

21 personal injury forms? 

22 MR. SCHMITT: Again the same 

23 obJection,'the same response. Should we take a 

24 break, I am not sure how much more you have, Lou? 

25 MR. JUNGBAUER: Can we just finish 

~~ li ^ 

1 for the railroad any longer unless what, as Mr. 

2 - 

3 ‘ MR. HASIAK; Then all you have to 

4 do is ask him about Mr. Tanner, you are asking a 

5 general policy question. 

6 MR. JUNGBAUER; Sure I am. 

7 MR. HASIAK: That doesn't have 

8 anything to do with Mr. Tanner, ask him about Mr. 

9 Tanner. 

10 MR. JUNGBAUER: And back on the 

1 1 record, well, I guess we are on the record. 

12 Dave, what I believe took place in both, in 

1 3 the formal investigation and as far as the 

1 4 leniency and the turning in the report, is that 

15 UP did not follow its own policy in these 

16 instances. That's why I think I have to be able 

17 to ask what was the policy in Mr. Scott's service 

18 district back then. And I am going to prove that 

1 9 the actual people down in -- 1 hope to prove that 

20 the managers down in the trenches didn’t follow 

21 Mr. Scott's own policy, and that's why we are 

22 here, I also think that what we contend is an 

23 unlawful termination personally goes to Mr. 

24 Tanner's anxiety, as we talked about yesterday, 

25 it's an element of damages. 
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1 this part up and I want to get on the record that 

2 you instruct him not to answer? 

3 MR. SCHMITT: Well, along the 

4 parameters that I have already discussed, you are 

5 entitled to question him whether any claims, 

6 policies or practice or procedures played any 

7 role with Mr. Tanner and that's what is relevant 

8 to this case. And so again, the record speaks 

9 for itself on those areas of questioning that 

10 we are going to permit. Mr. Scott is here, he is 

11 available to answer those questions relevant to 

12 this litigation, but beyond that we are not 

13 going to permit him to be subjected to this type 
U oHnterrogation ancTharassttrent- 

15 Q. (By Mr. Jungbauer) Mr. Scott, do you think 

16 I am harassing you? 

17 MR. SCHMITT: Well, again, I have 

18 made my statements for the record, that's an 

19 improper question. 

20 MR. JUNGBAUER: Well, I disagree 

21 that I am harassing him. But Dave, I believe 

22 it’s clearly relevant because - 

23 MR. HASIAK: Name the issue; Lou. 

24 MR. JUNGBAUER: That Mr. Tanner is 

25 not going to be allowed to continue to work 
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1 MR. HASIAK: You haven't plead an 

2 unlawful tennination. 

3 MR. JUNGBAUER; Not yet 

4 MR. HASIAK: Then you know what he 

5 can answer when you plead an unlawful . 

6 termination, you can't ask it now. Secondly, you 

7 are talking about policy considerations in 

8 general, and you are speculating about a theory 

9 here that has got nothing to do with this 

10 particular case. This man has been offered 

11 reinstatement with back pay. Lou, he has had a 

12 paid vacation, he is offered a paid vacation. 

13 What kind of heart ache and discrimination is 

14 that causing that's causing all kinds of anxiety, 

15 Do you get paid tor not working? That's the 

16 offer that's on the table here. 

17 MR. JUNGBAUER: And, Ray, to this 

18 point I haven't objected to UP having two 

19 different lawyers here, I am not going to do 

20 thaLokay? But whether Mr. Tanner should take 

21 an offer of leniency where he has to admit that 

22 he did something wrong, even though he doesn't 

23 believe he did, whether he should or shouldn't 

24 isn't what we are here for. What I am here for 

25 is to find out if the damages that Mr. Tanner 
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1 suffefed, which includes after 28 years being 

2 fired for essentially being rear ended, what 

3 anguish, emotional anguish has that caused him, 

4 and I am not raising psychological issues, and 

5 I am not suggesting that he needs to go to a 

6 psychiatrist and the like for that. He did 

7 testify yesterday, Ray, that he has to take 

8 anxiety medication. He has been taking 

9 medication for anxiety. If it turns out that - 

10 MR. HASIAK: Let's go back to the 

1 1 question you asked, what does some policy that 

1 2 you are asking Mr. Scott about have to do with 

1 3 your client having anxiety, if you want to ask 

4 4- questions aboutyour- client and ftis interactions 
1 5 with the Union Pacific Railroad, that's why we 
IS came here with Mr. Scott, and you told us this 

1 7 was going to be an hour and a half deposition, we 

18 are now close to two hours, and you are wandering 

19 around asking about investigations and 

20 investigating officers. And clearly we came here 

21 to talk about what was the end result, what was 

22 the basis for Mr. Scott's decision. Lou, you are 

23 way, way, way far away from this case and the 

24 discovery in this case. 

25 MRJUNGBAUER: Ray, that's your 
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1 next subject then. 

2 MR JUNGBAUER Well, we have each 

3 stated our positions. Do you know in this 

4 particular - well, Dave let me make it clear, 

5 for the record, are you instructing Mr. Scott not 

6 to answer any questions about the policy in his 

7 service district In July of '06, pertaining to 

8 potential harassment of workers for turning in 

9 personal injury forms? 

1 0 MR SCHMin; I have already 

1 1 answered the question that Mr. Scott is here to 

12 fully answer all questions posed to him about Mr. 

13 Tanner, whatever decision making went in, the 

14 same topics we have been talking about for the 

1 5 last almost two hours. Anything you want to ask 

16 him about Mr. Tanner is fine, so again, he is 

17 here, he is available to answer those questions. 

1 8 I think our position is already accurately stated 

19 on the record. 

20 MR JUNGBAUER That you won't 

21 allow him to testify concerning the policy? 

22 MR. SCHMITT: It's virhat I have 

23 already stated. 

24 Q. {By Mr. Jungbauer) Okay, my understanding, 

25 for the record is, that you won't allow Mr, Scott 
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1 opinion, and you are entitled to that, and I am 

2 objecting to you giving that. I totally 

3 disagree, I think it clearly goes to the 

4 underlying, not only to the wage loss, future 

5 wage loss, loss of earning capacity claim - 

6 MR HASIAK: He has been offered 

7 his back wages. 

8 NR JUNGBAUER What has he been 

9 offered for the mental anguish of being ~ 

10 MR HASIAK: We haven't discussed 

11 about settlement of the case, we have talked 

12 about reinstating him and giving him his back 

13 pay, so where is the wage loss, Lou? 

14 MRrJUNGBAUER You are asking 

15 MR HASIAK: Where is the wage 

16 loss? 

17 MR JUNGBAUER: You are asking the 

18 man to sign a form admitting responsibility when 

19 there are no facts to suggest, in our opinion, 

20 there are no facts to suggest he did anything 

21 wrong. 

22 MR HASIAK: And we have been over 

23 that with Mr. Scott and we disagree. 

24 MRJUNGBAUER Okay. 

25 MR HASIAK: Let's move on to the 

80 

1 to answer questions about his policy, I think it 

2 is clearly not only foundation and would be 

3 required at trial, but I think it is clearly 

4 relevant and will lead to discoverable evidence, 

5 but we will take It up with the Judge. 

6 Would it be fair for me to conclude, Mr. 

7 Scott, that as far as you are aware, no one with 

8 UP ever checked to determine whether the lights 

9 on the box, the remote control unit box were 

10 defective or not? 

11 MR SCHMITT: Objection to form, go 

12 ahead and answer to your own personal knowledge 

13 THE WITNESS: I am not aware that 

14 that was done. 

15 Q. (By Mr. Jungbauer) Do you know whether 

16 Union Pacific filed any required forms with the 

17 FRA pertaining to the HAZMAT spill? 

18 A. I would have to ask Kim Keeling our manager 

19 of HAZMAT, but any type of HAZMAT spill that 

20 happens in the yard, the State, County folks are 

21 automatically notified by RMCC. 

22 0. Who at UP in North Platte is, or who are the 

23 people that actually fill out any forms that are 

24 required to go to the FRA, if you know? 

25 A, In regards to? 
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1 Q. For example, in this case there is casualty 

2 records, I will show you on a form that we 

3 obtained from the Fl^ and I am not going to ask 

4 you about the specifics of that form, Mr. Scott, 

5 unless you tell me you are familiar with this 

6 particular form and the content? 

7 A. I am not. 

8 Q. Okay, but do you know who it is in North 

9 Platte that we can talk with that would have 

10 filled out that form or provided the information 

11 for that form, if you know? 

12 MR. SCHMTTT; Ot^ect to foundation, 

13 the witness has already testified he is not 

1 4 familiar with this form. 

15 Q. (By Mk. Jungbauer) Right, but he may weil 

16 know who, under his supervision or under the 

17 department anyway that puts in the information? 

18 A. The information on all accidents, rail, 

19 public accident, injuries, HA2MAT spill, whatever 

20 that might be would go through Cam Clark and her 

21 administrative staff, 

22 MR JUNGBAUER; Okay, thank you. 

23 MRSCHMiTT: I think for the 

24 record we should probably mark this, given the 

25 fact that the witness was asked to review it and 

_ 

1 into the fonnal investigation, Mr. Scott - off 

2 the record. 

3 (A discussion off-the-record 

4 was held.) 

5 Q. (By Mr. Jungbauer) We have covered quite a 

6 bit today, Mr. Scott, and I am just scanning 

7 over, 1 want to make sure that I have covered 

8 everything I need to and then we will take a 

9 quick break and step out in the hall with Mr. 

10 Tanner, and we will be finished after we get back 

11 In. Unless he has got a question or two he vrants 

12 me to ask. 

13 Do you know, Mr. Scott, whether there were 

14 any audio signals or Information given to Mr. 

15 Tanner that there was a problem with his engine 

16 consist? 

17 A. I would have to read the invesfigation to 

1 8 re-familiarize myself, but I do believe that 

19 somewhere in that investigation notice there was 

20 some audio warning that was given. 

21 Q. Right, would it be fair that you are not 

22 aware one vray or the other whether Mr. Tanner or 

23 Mr. Barkley actually heard that warning? 

24 A. Right 

25 MR SCHMIH: Well, without 
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1 questioned about it, so let's mark that as 

2 Exhibit 5. 

3 MR JUNGBAUER: Sure, if you want 

4 that's fine. 

5 (Exhibit No. 5 was marked 

6 for Identification.) 

7 Q. (By Mr. Jungbauer) Mr. Scott, I have got 

8 another form, a three page form from the FRA that 

9 talks about - that gives information about 
ID derailments in the Nebraska Region, and it 

11 indicates that there were five derailments In the 

12 North Platte Senrice District in July of '06, and 

13 what I am wondering about is, do you know whether 

14 any of the workers involved in any of those five 

15 derailments were given a level 5 or not? 

16 MRSCHMITT: Object on foundation, 

17 go ahead. 

18 THE WITNESS: I don't know if any 

19 of these employers were issued level 5. 

20 Q. (By Mr. Jungbauer) Who would know that? 

21 A I would have to look at our records. Cam 

22 Clark again would be a good source of information 

23 on potential discipline for these accidents. 

24 Q. There were a number of rules that were 

25 brought up at the formal investigation, brought 
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1 reviewing the transcript and refreshing his 

2 recollecfion as he has festified. 

3 Q. (By Mr. Jungbauer) Would you agree with me 

4 that the fact Mr. Tanner turned in a personal 

5 injury report form, that does not play any part 

6 at all with his ultimately being charged and 

7 assessed a level 5? 

8 A The two are completely separate. 

9 Q. Do you know why, do you know that Mr. 

10 Tanner, after he turned in his doctor report slip 

11 with restrictions on it, are you aware of whether 

12 he was then pulled out of service after that took 

13 place? 

14 A I can't remember the date we actually, I 

15 would have to review his personal record to see 

16 when he was placed into invesfigation pending 

17 status, I don't know exactly when that occurred. 

18 Q. But it is your position that it's separate 

19 from his having turned in a personal injury form? 

20 A. That's correct, none of the charges and the 

21 investigation had anything to do with the 

22 personal injury. 

23 MR JUNGBAUER I am going to take 

24 just a minute and step outside with Mr. Tanner, 

25 I will be back in just a minute or two. 
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1 (A short recess was held.) 

2 MR. JUNGBAUER: Mr. Scott, i am 

3 finished, that's ali of the questions i have. 

4 MR. SCHMITT: We have no questions 

5 for Mr. Scott at this time, and we would like to 

6 read and sign. Why don't you Just teii Billy 

7 where he should mail the transcript, just give 
B him the address. 

9 THE WITNESS: 4601 West Front 

10 Street, North Platte, Nebraska 69101. 

11 MR. JUNGBAUER; We are done and we 

12 are off of the record. 

13 (Witness excused.) 

14 (DeposItion-conckidedT^) 
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Questions from Chairman James L. Oberstar 
“The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety 
Of America’s Railroads” 

October 25, 2007 


1 , Could you please elaborate on why you believe railroads systematically under report 
accident and injury statistics? 

ANSWER: 

At the outset I would like to thank Chairman Oberstar for taking time to further delve into 
facts and circumstances relating to the issues discussed in the October 25 hearing in 
asking very germane and important additional questions. 

I believe that railroads systematically under report accident and injury statistics primarily 
for financial reasons. Railroads know that accident and injury statistics are the basis for 
government regulation of the railroad industry. If railroads can convince Congress that 
accident statistics are improving, railroads can argue that there is no need for additional 
laws or regulation of the rail industry. New laws and/or regulations usually mean that the 
industry will have to invest in better equipment, additional workers and other costs to 
correct bad practices or policies that railroads use unfairly in their treatment of injured ■ 
employees. Finally, the compensation, bonus and advancement systems in many if not 
most railroads for supervisors is often tied to whether or not goals are met in reducing 
accident and injury statistics. The financial incentives and/or disincentives to 
management based on accident and injury statistics is a major problem, that I believe 
causes, good people to do bad things. Since these programs are usually system wide, 
accident and injury statistics are systematically under reported. 

2. Why was the rail industry so adamant about overturning Illinois and Minnesota state 
statutes directed at preventing rail management harassment and intimidation of 
employees? 

ANSWER: 

I believe that the rail industry was adamant about overturning the Illinois and Minnesota 
state statutes directed at preventing rail management harassment and intimidation of 
employees because these states would have enforced the statutes, causing railroads to stop 
the harassment and intimidation of their injured employees. The FRA is a friend of big 
railroads. Many top FRA officials either came from rail management or are friendly with 
rail management. The Minnesota and Illinois statutes would have allowed action to be 
taken against railroads without the FRA and/or courts blocking such action on a 
preemption theory. The state statutes would have allowed action to be taken personally 
against the offending railroad management official(s) without relying on FRA. 

Prosecution of just one railroad official would have sent a strong message to all middle 
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managers of railroads: obey the law or you will be prosecuted. Railroad companies 
could no longer entice their management employees with financial incentives or 
disincentives into harassing and intimidating injured employees if the management 
employees believe that serious repereussions could result from their actions. 

3. Do you believe that H.R. 2095, which passed the House by a wide margin last week will 
completely address what those Illinois and Minnesota statutes were seeking to codify? 

ANSWER: 

While I strongly compliment Chairman Oberstar, Chairwoman Brown, the Transportation 
Committee and the House on the passage of H.R. 2095, unfortunately, I do not believe 
that H.R. 2095, which passed the House will completely address the issues that the states 
of Miimesota and Illinois were seeking to codify. Miimesota had two concerns: 

1) preventing harassment and intimidation of injured workers similar to the subject matter 
of section 301 of the House bill that was eliminated from final passage; and 2) a section 
like the Illinois provision prohibiting railroads from preventing or delaying access to 
medical treatment. I believe that section 606 of the H.R. 2095 will help achieve the 
goals of states such as Minnesota and Illinois in dealing with prevention or denial of 
medical treatment to injured individuals. I only wish that somehow section 301 could be 
added back to the final legislation. 

4. You stated in your written testimony that injuries coded due to “human factors” was a 
code word for blaming the employee. Can you elaborate? 

ANSWER: 

In my experience, railroads avoid identifying equipment, training, lack of sufficient 
employees and/or lack of supervision as a cause of accidents because then action could be 
taken to eliminate future accidents, actions that could cost them money. Thus, railroads 
code accidents, where possible, as “human factor” accidents so when statistics are 
analyzed they can claim that no new laws, regulation, additions of manpower, changes in 
training, expenses on new equipment or elimination of old hazards need be done. 


5. You also referred to a “glitch” in the reporting rules meaning railroads do not need to 
notify injmed employees if the railroad claims the injury was caused by the “human 
. factor” of the injured person. Can you please elaborate? 

ANSWER: 

In my opinion the purpose of 49 CFR 225. 1 2 and in particular the notification 
requirement embodied in form FRA F6180.78 should be to let injured employees know 
that they are being personally blamed for an accident with sufficient time for them to 
advise the FRA and/or gather and protect evidence for their own case. 
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However, the FRA has severely watered down and taken the teeth out of this section. 
Railroads only need to notify a blamed employee when reporting a rail equipment 
accident/incident and it lists as a cause a code under “Train Operation” - Human Factors, 
as listed in Appendix C to the FRA Guide For Preparing Accident/Incident Reports. See 
FRA Guide for Preparing Accident/Incident Reports, Appendix H, Form FRAF 6180.81, 
Frequently Asked Questions. 

A rail equipment accident/incident only needs to be reported under the following 
circumstances: 

Collisions, derailments, fires, explosions, acts of God, or other events involving 
the operation of railroad on-track equipment (standing or moving) and causing 
reportable damages greater than the reporting threshold for the year in which the 
accident/incident occurred must be reported using Form FRA F 6180.54. The 
reporting threshold for calendar year 2003 is $6,700. 

FRA Guide for Preparing Accident/Incident Reports, Ch. 7, p. 1. 

Therefore, this notification is only required for a limited subsection of injuries/incidents 
that occur on the railroad - a specific type of incident and a specific amount of damage. 

When I ask railroads whether or not they notified an injured employee with form FRA 
F61 80.78 they routinely reply that they do not need to notify the injured if the physical 
damage to property threshold is not met in the accident. The “glitch” is that even in an 
amputation case the railroad can claim they do not have to notify an injured employee if 
the property damage is not sufficient! 

A good example of such a situation is the case of Hillyard v. BNSF. Mr. Hillyard lost his 
right leg in a railroad accident. The BNSF sent a vice president, Ray Stevens, to meet 
with Mr. Hillyard and his family in the hospital. Mr. Stevens told Mr. Hillyard that 
BNSF would “take care of him”. At that very moment BNSF was taking the coupler 
from a foreign rail car, hid it for three years, and then claimed that there was nothing 
wrong with the rail car. BNSF also changed yard lighting and later claimed that lighting 
had not been changed. The BNSF claim agent told the family not to hire a lawyer. While 
BNSF had decided shortly after the accident that the amputation accident was caused by 
“human factors,” BNSF did not tell Mr. Hillyard of this decision in hope that he would 
not hire a lawyer. He did, and all of this became exposed on the record. A copy of the 
BNSF filing to the FRA on the Hillyard case showing that BNSF listed “human factor” 
for the accident is attached as exhibit 1. 

It is important to recognize that the FRA has a “human factor” cause code for all types of 
accidents/incidents, not only for the above-described rail equipment accident/incident. 
FRA Guide for Preparing Accident/Incident Reports, Appendix F, p.lO. Railroads can 
and do assign “human factor” as a cause of accidents/incidents to the FRA. However, the 
FRA does not require and the railroads do not notify the injured employee of this 
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accusation and the employee has no opportunity to rehut this accusation. If the railroad is 
not accurately reporting this information the FRA data will surely be inaccurate. 

6. How extensive do you believe the under reporting problem is? 

ANSWER: 

There are two types of under reporting: misreporting, such as incorrectly characterizing 
an accident as “human factor”; i.e. caused by the injured person (when bad equipment or 
unsafe practices are actually the cause), and non-reporting, where the carrier simply does 
not report an accident to the FRA. While it is di fficult to “prove a negative”, I had my 
office do an analysis of our cases prior to testifying in Washington. We found that of the 
108 most recent cases, that 38 cases or 35% were either misreported or not reported to 
FRA. I believe that it would be possible for this Committee to ask Class I railroads to 
provide information on all amputation cases in the past ten years to determine in how 
instances railroads claimed such accidents were “human factor,” i.e., the injured 
employee, how many cases the railroad notified the injured employee of the human factor 
claim, and whether the injured employee disputes any claim that they were the cause of 
the accident and were not given the chance to contest the claim. Since amputation cases 
are rare but very serious, we would assume railroads would want to be accurate in the 
reporting of such cases. The cases are public record and claims by railroads could easily 
be cross checked by ARLA or AAJ. 

7. Can you provide examples of where railroad points systems for rating the “riskiness” of 
an employee have caused employees to not report injuries? 

ANSWER: 

The best example that I can think of is contained in materials that already are exhibits in 
my prior testimony in the transcript of Mr. Justin Cloud, the CSX employee who was told 
by his CSX supervisor that “things would happen” if he reported the injury. (See 
Jungbauer testimony, Ex.4), In that case the employee was continually told that he could 
“get in trouble” if the accident was reported. The accident was not timely reported. 

Once the employee needed to report the accident to get medical attention it finally was 
reported. See also the Deposition of Cameron Scott that is an example in my earlier 
testimony. Jungbauer testimony. Ex. 12. See further the attached exhibit to my testimony 
from Brotherhood of Signalman official John McArthur. Jungbauer testimony, Ex. 8. 

Our office has had numerous experiences wherein injured employees tell us they are 
afraid to report an accident because they believe they would be fired or disciplined. I 
caimot divulge information of such persons without their express permission as such 
would violate attorney client privilege. Such injured people are afraid of what the 
railroad will do to them in the future. I even had a former client who was prepared to 
testify about the risk ratings and how they affect injured employees such as himself at the 
October 25”’ hearing. This individual backed out because he was afraid the railroad 
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would “get” him at a later date merely for testifying. His union was also afraid that he 
could be targeted for testifying at the October 25* hearing. He asked that I not disclose 
his name, so I must decline to do so as such is privileged information. If even a union 
does not believe that an employee-member who testifies in Congress can be protected 
from harassment and intimidation by rail carriers, the scope of the problem can start to be 
understood. Even though I believe that testimony before a Congressional Committee is 
protected speech I could not guarantee to the former client that I could prevent his 
railroad from future harassment if he testified at the October 25* hearing. 

8. You stated in your testimony that you believe the intimidation problems has become 
worse in the past decade after enactment of new policies by the FRA requiring all railroad 
to have Internal Control Plans (ICP’s). Why do you believe the problem has gotten 
worse? 

ANSWER: 

I believe that the Internal Control Plans (TCP) are used by rail carriers as a defense to 
FRA and/or Congressional oversight into their intimidation programs or policies. FRA 
does little or nothing to stop harassment and intimidation-Mr. Boardman testified as to 
the very limited role that FRA sees for itself in these matters. I believe that the financial 
pressures identified in my answer to question 1 are the true cause of the harassment and 
intimidation of injured employees. I believe that railroads have been emboldened to 
expand the scope and extent of harassment of injured employees since the FRA does so 
little to protect injured employees. ICP are the “get out of jail free card” for offending 
railroads - all they need do to avoid court oversight is to claim that they have an ICP 
program and that all other actions of any court, legislature or private person are 
preempted by Congressional action (or inaction). Thus, things have gotten worse rather 
than better in recent years with ICP. 

9 . Please explain the issue of computer programming of call records that will not allow an 
injured employee to “mark off’ for previous injuries. 

ANSWER: 

A good example of this problem is an analysis of the BNSF policies in this regard. 
Railroads are supposed to update information given to the FRA such as the numbers of 
days missed due to the reportable accident and other required information. Many injured 
BNSF employees have reported to us that when they call into BNSF to lay off due to an 
old injury (reportable to FRA) that the computer will not accept laying off “old injury” as 
a category. Most employees give up and list “personal reasons” or “sick” or some other 
category that the computer will accept to lay off due to old injury. In these cases, FRA 
data is inaccurate as the railroad cannot report additional lost work days due to an old 
injury if it has no data on such additional lost work days. An additional problem that 
exists not only at BNSF, but at many other railroads are “Availability Policies” which 
deny injured employees the ability to miss more than some specified number of days from 
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work even if such lost days are the result of an on-duty injury. Policies that force 
employees to use FMLA time for lost work days may also affect computer statistics 
reported to FRA, as could “light duty” work time. If the railroad data is not accurate in its 
own computer the FRA data will surely be inaccurate. 


Respectfully submitted 


William G. Jungbauer 

YAEGER, JUNGBAUER & BARCZAK 

745 Kasota Ave. 

Mimieapolis, MN 55414 
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FROM FORM FRA F 6180.55A 


CASUALTY RECORD 

RAILROAD: BNSF Rwy Co. [BNSF] INCIDENT NUMBER: WAI200004 

DATE: 12/IS/2000 TIME: '3:15PM 

STATE: Washington COUNTY: STEVENS 


TYPE PERSON: iWorker on duty - anployee AGE: 33 

EMPLOYEE JOB: iRoad freight conductors (local and way freight) 

INJURY: Amputation, foot (general) 

DAYS ABSENT: 125 DAYS RESTRICTED: 0 


I EMPLOYEES TESTED FOR ALCOHOL USE: NONE REPORTED 

|| NUMBER OF POSITIVE TESTS: 

li EMPLOYEES TESTED FOR DRUG USE: NONE REPORTED 

I NUMBER OF POSITIVE TESTS; 

; EMPLOYEE TERMINATION/PERMANENT TRANSFER: NO 

EXPOSURE TO HAZARDOUS MATERIAL: lUNK/NA 
i FRA FORM 6180-54 FILED: NO 

3 FRA FORM 6180-57 FILED: NO 


ti CIRCUMSTANCES 

|: PHYSICAL ACT: Pulling pin lifter/operating uncoupling 
;; EVENT: ISlipped, fell, stumbled, etc. due to climatic condition 

Ij RESULT: 'Ground 

|i CAUSE: iHuraan factor 

; LOCATION 

SITE: ‘Main/branch 

ON TRK EQP: iFrcight car(s) - moving 

\M1ERE: t'icl'vceu can»docomouves 

[! NARRATIVE 


1 ofl 


11/20/2007 1:31 P^ 
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QUESTIONS FROM CONGRESSMAN HENRY E. BROWN 
AND ANSWERS BY WILLIAM G. JUNGBAUER 


1 . Mr. Jimgbauer, hasn’t the situation changed from the turn of last century when the 

Supreme court wrote: “In 1 888 the odds against a railroad brakeman dying a natural death 
were almost four to one; the average life expectancy of a switchman in 1893 was seven 
years.’’? 

ANSWER : 

Congressman Brown: Thank you for this question regarding railroad worker life 
expectancy and how things have changed in the past century. I agree that the situation 
has changed and that the average life expectancy of a switchman has increased 
dramatically in the past century since the FELA was enacted by Congress. I believe that 
the passage and strengthening of the FELA is the primary reason for the dramatic 
improvement in life expectancy of switchmen and other railroad workers. I know of 
employees who have worked 30 and even 40 years on the railroad as conductors, 
trainmen and/or engineers. FELA is a financial incentive causing railroads to provide a 
safer place to work for their workers. 1 strongly believe that without the FELA some of 
the life saving technology and equipment changes that helped increase the life expectancy 
of railroad workers would not have occurred or would have been delayed even longer. 
Bottom line economics dictate that if it is cheaper to be safe than not be safe that big 
corporations including railroads will chose to be safe. 

Mr. Jungbauer, I have several questions for you in connection with the criminal prosecution of 
Charles Little and Byron Boyd, both former presidents of the UTU. 

As you are aware, Mr. Little and Mr. Boyd were convicted of accepting bribes from lawyers who 
were UTU Designated Legal Counsel. I understand that your firm was once a UTU Designated 
Legal Counsel - but ceased to be so at some time after Mr. Boyd’s prosecution. So here are my 
questions: 

1. Did you or any member of your firm have any involvement in the case against Mr. Boyd 
or Mr. Little? 

a. If so, please describe the involvement. 


ANSWER : 

Congressman Brown: I appreciate the opportunity to help clarify any misconceptions 
about the Little and Boyd matter. I realize that there are some interests that would rather 
take “a shot” at union lawyers than discuss the actions of rail carriers in the mistreatment 
of their own injured workers. However, I trust that you as a Congressman are truly 
interested in stopping harassment and intimidation of injured railroad workers and that 
your questions are asked to dispel any doubts about injured railroad workers and those 
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who fight for the rights of injured railroad workers against railroads, 

I have never been designated by the UTU or any predecessor organization as a legal 
counsel, and I did not have any involvement in the criminal prosecution of Mr. Boyd and 
Mr. Little. As noted in my original remarks, I am personally designated by the 
Brotherhood of Locomotive Engineers and Trainmen. Our firm has represented many 
UTU members in our firm’s over 75 years of service and maintains a great admiration for 
the UTU and its members. A partner in my firm was a designated legal counsel (DLC) of 
the UTU. Upon information and belief, I believe all or almost all of the UTU designated 
legal counsel were subpoened to the grand jury, as was that partner of mine. 


2. Were you or was any member of your firm given immunity from prosecution in return for 
testimony against Mr. Boyd, Mr. Little or any other UTU official? If so, please identify 
the person or persons granted immunity. 

ANSWER : 

I was not given immunity. As I understand the proceedings, upon information and belief 
the subpoenaed lawyers were all given immunity by the government to testify before the 
grand jury. 

3. Did you or any member of your firm ever give money or any other thing of value, or 
make any contribution to Mr. Boyd, Mr. Little or any other person in return for being 
appointed as UTU Designated Legal Counsel? 

If so, please state: 

a. The persons to whom payments were made and 

b. The total dollar amount paid 


ANSWER: 


I have never given money or anything of value to obtain a designation from a union. 

Upon information and belief the same is true for all members of my firm. Like all law 
firms we do market our services including making expenditures to develop and maintain 
goodwill and for educational purpo,ses. 

4. After Mr. Boyd’s prosecution, the UTU asked its Designated Legal Counsels to sign 

affidavits that they had no involvement in the Boyd case. Is it true that your firm was sent 
such an affidavit but did not sign it? 

ANSWER : 

As I was not the UTU designated legal counsel, I did not respond to the letter sent by the 
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UTU to its designated counsel. Upon information and belief the document asked that 
lawyers who had testified, under oath state that they had never given any money to Mr. 
Little or Mr. Boyd. It is my imderstanding that any payment for any purpose would have 
disqualified an individual from signing the document even if the payment was for proper 
and legal purposes and that based upon the wording of the affidavit, my partner did not 
sign. 

5. Let us leave the UTU aside for a moment 

1 . Have you or any member of your firm ever paid money, given anything of value, 

or made any contribution to an official of my other union in return for being 
appointed Designated Ixgal Counsel, or in return for access to potential legal 
clients? 

2. If so, please state: 

1 . The persons to whom payments were made; 

2. The total dollar amount paid. 

ANSWER : 

As mentioned in Question 3 above, I believe that no one in our firm has ever paid for a 
union designation. Also, our firm does not permit referral sums nor fee splitting to be 
done with any union officer or any other person in violation of codes of ethics of state bar 
associations and lawyer organizations 

Our firm has represented clients on a nationwide basis and we market our services, 
generate goodwill, entertain union members and officers, make educational presentations 
to union members and officers and support union causes. For example, we take 
individuals golfing, fishing and to shows and buy dinners, drinks, pizzas, wine and/or 
beers for purposes identified above. 

Our law firm in general and myself in particular have sought to be a nationwide leader 
among all Designated Legal Counsel of any imion in advocating compliance with 
reporting requirements of the Department of Labor via LM-10 and LM-30 by lawyers 
and union officers. These reporting requirements seek disclosure of payments to unions 
and union officials. For the last several years, we have filed the LM-10 Report for our 
firm. Such information is public record and available online. We have encouraged 
lawyers with other law firms to file the LM-10 report and union officers to file the LM-30 
report. We have held compliance seminars in our firm to teach everyone of the obligation 
and importance of accurate reporting to the Department of Labor of expenses made 
regarding unions and union officials. 1 have personally taught seminars to the top officers 
of the Brotherhood of Locomotive Engineers and Trainmen regarding LM-10 and LM-30 
reporting; I assisted the BLE in adopting a compliance program for its designated legal 
counsel; I have served as national chairman of the BLET Designated Legal Counsel 
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Ethics and Compliance Committee; and I have assisted in bringing in speakers to teach to 
the BLET Designated Legal Counsel. I have also met with the Department of Labor in 
Washington, D.C. to ensure our accurate approach to the law and reporting requirements. 

We are proud of our work because we believe that these reporting requirements are the 
best way to comply with the law and to insure that Boyd-Little type scandals do not occur 
again. In our meetings with the Department of Labor we were encouraged to continue 
our efforts to secure lawyer compliance with reporting requirements. The DOL 
representatives appeared to appreciate our efforts. 

Very truly yours. 


William G. Jungbauer 
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United States 

General Accounting Office 

Washington, D.C. 20548 


Resources, Community, and 
Economic Development Division 

B-261963 


August 15, 1996 

The Honorable Susan Molinari 
Chairwoman, Subcommittee on 
Railroads 

Committee on. TranvSportation and 
Infrastructure 
House of Representatives 

Dear Madam Chairwoman: 

In response to your request, this report examines the issues associated with changing how 
railroad workers are compensated for their work-related injuries. In particular, we identify the 
potential implications for railroad costs and railroad workers of (1) replacing the Federal 
Employers’ Liability Act (fela) with a no-fault compensation system or (2) modi^ing fela. We 
also discuss reL\’s effects on small railroads and the availability and affordability of insurance 
to protect small railroads against large feu payouts. 

As agreed with your office, unless you publicly announce its contents earlier, we plan no further 
distribution of this report until 30 days from the date of this letter. At that time, we ■will send 
copies to the Secretary of Tran^ortation, the Secretary of Labor, and the Director, Office of 
Management and Budget. We will also make copies available to others upon request. 

Please call me at (202) 512-2834 if you or your staff have any questions. Major contributors to 
this report are listed in appendix V. 

Sincerely yours, 



John H. Anderson, Jr. 
Director, Transportation and 
Telecommunication Issues 
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Purpose 


Unlike most American workers, railroad workers are not covered by state 
no-fault workers’ compensation insurance systems when they are irgured 
on the job. Instead, railroad workers must recover their losses under the 
provisions of the Federal Employers’ Liability Act (fela). Under fela, an 
irgured worker negotiates a settlement with the railroad. If the 
negotiations fail, the worker may file a lawsuit alleging negbgence by the 
employer to recover losses. No-fault systems do not require that the 
parties demonstrate negligence. The Chairwoman, Subcommittee on 
Railroads, House Committee on Transportation and Infrastructure, asked 
GAO to identify the implications for railroad costs and railroad workers of 
(1) replacing fela with a no-fault compensation system or (2) modifying 
FELA. GAO was also asked to assess how fela particularly affects small 
railroads (those with annual revenues of less than $250 million) and 
determine the availability and affordability of insurance to protect small 
railroads against large reiA payouts. 


Background 


FELA was enacted in 1908, a time when the railroads were the nation’s 
largest employer and rail work was especially hazardous. At that time, 
injured railroad workers had difficulty getting compensated under the 
common law that governed iryury compensation. Railroads often avoided 
paying compensation for on-the-job iiguries by arguing, for example, that a 
coworker’s negligence had caused an injury or that workers assumed the 
risk of iiyury at the time they accepted employment. In an effort to better 
protect workers against financial loss and to make the railroads more 
accountable and responsible for work-related injuries, fela limited the 
railroads’ defenses against liability for compensating irgured workers. 

Such limitations provided railroad workers with more protection than 
other employer liability laws of tlie time, but workers were still required to 
establish negligence. At about the same time, the individual states were 
enacting no-fault workers’ compensation systems. Today, most workers in 
other industries are covered under state workers’ compensation systems, 
but railroad workers continue to be covered under fela. feia allows 
workers to seek recovery for economic damages (such as lost wages) and 
noneconomic damages (such as pain and suffering), while workers' 
compensation systems typically limit recovery to economic losses. 

Many in railroad management believe that fela should be replaced or 
changed. In general, railroad management is dissatisfied with feia 
because, among other things, the need to demonstrate negligence creates 
an adversarial relationship between management and labor. Management 
also believes that the system is excessively litigious, that fela lawsuits are 
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often filed in court jurisdictions that have historiCcdJy been favorable to 
plamtiiTs, and tiiat the system is unnecessarily costly. Railroad labor 
officials, on the other hand, believe that fela is working well and should 
not be replaced or changed. In labor’s view, fela provides workers vrith 
the opportunity to fully recover their losses from on-the-job iiyuries and 
provides railroads with an incentive to operate safely. Railroad labor 
believes the problem is not that fela provides workers with excessive 
compensation but that no-fault compensation systems provide too little 
compensation. 


Results in Brief 


Whether replacing fela with a no-fault compensation system would reduce 
railroad costs depends to a large extent on the number of workers who are 
permanently disabled by on-the-job irymies. If many of the railroad 
workers who currently leave a railroad after receiving a fela settlement 
are physically capable of returning to work, then total injury compensation 
costs for the railroads could be less under a no-fault system. On the other 
hand, if about two-thirds or more of these workers were permanently and 
totally disabled and unable to return to any work, the costs of a no-fault 
compensation system could be the same as or higher than ui^der feia. 
Railroad management believes that some railroad workers who leave a 
railroad after taking their fela settlement are physically capable of 
returning to work and, therefore, would not receive long-term benefits 
under a no-faull system. However, little information is available on how 
many railroad workers who leave a railroad after taking a fela settlement 
are physically capable of returning to work. For those workers who can 
return to work at their preinjury wages, the railroads' compensation costs 
would be less under a no-fault system because it does not provide 
compensation for noneconomic losses. 

Modifying fela could reduce the railroads’ costs. For example, placing 
caps on awards for noneconomic damages or on plaintiffs' attorneys’ fees 
might reduce irOury compensation costs, depending on what proportion of 
FELA awards are represented by noneconomic damages and how attorneys’ 
fees relate to settlement amounts. On the other hand, such modifications 
could adversely affect railroad workers by reducing the compensation 
they receive and limiting the availability or quality of their legal counsel. 

Small railroads’ 1994 fela costs per employee-hour worked were less than 
those of larger railroads. In part, tliis is because small railroads had, on 
average, fewer lost workdays per injury than the large railroads and a 
lower percentage of Injuries that resulted in lost work time, gao also found 
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that the small railroads rely heavily on insurance to protect against large 
payouts under fela. It appears that at the current time, liability insurance 
that includes fela coverage is both available and affordable. 


Principal Findings 


Cost Impact of Replacing 
FELA With a No-Fault 
Compensation System 
Depends on Many Factors 


'Phe cost of replacing fela with a nationwide no-fault injury compensation 
system depends on a number of factors. One of the most important is the 
number of iryured railroad workers who are permanently disabled by their 
irguiies and xmable to return to work at their preinjury wages. Under fela,, 
some workers leave their railroad after receiving a lump-sum fela 
settlement Little information is available on how many of these workers 
are able to work, gao estimates that if about two-thirds or fewer of the 
irgured workers at four large railroads had been permanently and totally 
disabled, then the costs under a no-fault compensation system could have 
been the same as or lower than those under fela. 


To produce this estimate of tlie potential benefits of replacing fela with a 
no-fault system, gao used a cost analysis model developed for the 
Association of American Railroads. The model used information on claims 
under fela that were closed in 1994 for four railroads that employ about 60 
percent of the workers at large railroads. To calculate the costs under a 
no-fault alternative, gao used the benefit provisions of the two nationwide 
systems covering civilian federal workers and maritime workers — ^the 
systems under the Federal Employees’ Compensation Act (feca) and the 
Longshore and Harbor Workers’ Compensation Act (lhwca), respectively. 
Using the model, gao found that overall injury compensation costs would 
have been less under a no-fault system if fewer than 65 or 70 percent 
(depending on whether feca- or LHWCA-level benefits are used) of the 
injured rail workers at these railroads who accepted fela settlements and 
left the railroad had been less than permanently and totally disabled and 
were able to return to work, gao also estimates that for the group of 
injured workers who continued to work at their railroad after a settlement, 
the railroads might have saved about $100 million in compensation costs. 

Replacing fela with a no-fauit compensation system would likely reduce 
the railroads’ administrative costs. With the elimination of the need to 
investigate negligence and assess noneconomic damages, the costs of 
processing injury claims would be lower than they are under fela. 
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Although rehabilitation costs can be compensated under FEIA, 
rehabilitation plays a larger role in no-fault compensation programs, and 
railroads might incur higher costs for these services. 


Modifying FELA Would 
Likely Reduce Railroads’ 
Costs but Could Also 
Adversely Affect Workers 


In lieu of replacing reiA, the Congress could modify it. gao found that 
some modifications have the potential to reduce the railroads’ iiyury 
compensation costs. For example, placing a cap on compensation for 
noneconomic losses could reduce costs. Because the data that gao 
received from the railroads did not identify the. proportion of each fela 
award represented by noneconomic damages, a precise estimate of the 
savings from capping them could not be made. However, on the basis of an 
examination of the fela claims that were closed at four large railroads in 
1994, gao found that under a range of assumptions about these 
proportions and using $250,000 as a cap (an amount considered in recently 
proposed legislation on the National Railroad Passenger Corporation), the 
railroads might have saved between $7 million and $48 million of tlie 
$479 million they paid out in 1994. Placing a cap on plaintiffs’ attorneys’ 
fees is also a way to reduce costs. However, any savings would depend on 
the relationship between these fees and settlement amounts. Rail labor 
organizations told gao that attorneys currently receive no more than 
25 percent of a ffja award. 


Although these options might reduce the railroads’ fela costs, they could 
adversely affect irgured railroad workers. For example, a cap on 
noneconomic damages could reduce the compensation that such workers 
receive. Similarly, placing a cap on plaintiffs’ attorneys’ fees might affect 
the availability or the quality of the workers’ legal counsel, On the other 
hand, capping plaintiffs’ attorneys’ fees might, in some cases, increase the 
amount of the settlement that goes to the injured worker. The position of 
current railroad workers could be protected by continuing to cover them 
under fela and its present provisions (known as “grandfathering”). This 
solution, however, could increase the railroads' costs to administer iryury 
compensation cases and could create a situation in which employees with 
similar injuries have access to different types and amounts of 
compensation. 
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Small Railroads Have 
Lower FELA Costs and 
Rely on Insurance to 
Protect Against Large 
Payouts 


Small railroads’ experience with fela has differed somewhat from that of 
the large railroads. In a survey of 560 small railroads, gao found that, in 
general, the small railroads’ ir\jury compensation costs imder fela were 
less than those of the large railroads. In 1994, the small railroads paid 
about $42 million in fela costs, or about $0.96 per employee-hour worked. 
In contrast, the large railroads paid about $2.26 per employee-hour 
worked. Some of this cost difference may be attributable to the fact that 
the small railroads had, on average, fewer lost workdays per iiyury than 
the large railroads — 30 days compared with 77 days — and lower average 
wages. In addition, in 1994, only 54 percent of the injuries on the small 
railroads resulted in lost workdays, compared with 67 percent on the large 
railroads, gao also found that the small railroads rely heavily on insurance 
to protect themselves against large fei>a payouts, gao’s survey found that 
about 88 percent of the small railroads are covered by insurance that 
includes fela coverage. Most of the large railroads have high deductibles 
and are generally considered self-insured for fela purposes, gao found that 
for the small railroads, liability insurance covering fela is currently readily 
available and appears to be affordable. 


Recommendations recommendations in this report. 


Agency Comments 


GAO provided officials of the Departments of Transportation and Labor 
with copies of a draft of this report, gao met with officials from these 
agencies, including the Chief of the Industry Finance Staff at the 
Department of Trs^portation’s Federal Railroad Administration, and the 
Deputy Director, Division of Federal Employees’ Compensation and the 
Director, Division of Longshore and Harbor Workers’ Compensation at the 
Department of Labor. The Department of Transportation officials said they 
had no reason to disagree with the reports’ contents and had no 
comments. The Department of Labor officials provided gao with technical 
comments on the feca and lhwca programs, which gao incorporated 
where appropriate. 
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Chapter I 

Introduction 


Unlike most American workers, when railroad workers are injured on the 
job, they are not covered by state no-fault workers’ compensation 
insurance systems. Instead, they must seek to recover their losses from 
the railroads under the provisions of the Federal Employers’ Liability Act 
(fela). Under fbla, ii\jured workers must either negotiate a seltlement 
with the railroad or file a lawsuit against the railroad to recover their 
losses. FELA allows injured workers to recover noneconomic damages, 
such as pain and suffering, in addition to economic damages, such as 
medical expanses and lost wages. In contrast, the benefits paid under 
no-fault workers’ compensation systems are largely limited to medical 
expenses and lost ws^es. Under fela, if a lawsuit is filed, workers must 
show negligence on the part of the employer; under no-fault systems, 
issues of negligence are not a factor. 

Railroad management’s and labor’s opinions differ over how well fela is 
working. Management, which favors replacing fela, believes that fela 
creates an adversarial environment between the railroads and their 
employees and is unnecessarily costly. On the other hand, railroad labor 
believes that fela is working well and allows injured employees to receive 
better compensation for their usuries than they would under no-fault 
alternatives. Labor also believes that fela provides railroads with an extra 
incentive to operate safely. 


Railroads’ Injury 
Compensation Differs 
From That of Other 
Industries 


Compensating railroad workers injured on the job is governed by the 
provisions of fela. If negotiations between an iroured worker and a 
railroad fail to result in a settlement, then the worker can sue to recover 
both economic damages and noneconomic damages. In contrast, most 
American workers are covered by state workers' compensation systems 
that are essentially no-fault insurance systems. Although compensation 
under these systems varies from state to state, the benefits are largely 
limited to economic damages — lost wages, medical expenses, and 
rehabilitation costs. There are also two federally administered no-fault 
workers’ compensation systems. Ciyolian federal employees are covered 
by the Federal Employees’ Compensation Act, and employees in the 
maritime industry are covered by the Longshore and Harbor Workers’ 
Compensation Act* 


‘For more information about how FELA operates and how' it compares with no-fault c.onipensauon 
systems, see Compensatin g liypired Ra ilroad Wor kers Un der the Fed eral Empl o yers' Liabilit y Act, 
Special Report 241. National Research Council, TYanspoftation Research Boarff (Washington, TTC.: 
National Academy Press, 1994). 
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FELA Governs Railroads’ fela was enacted in 1908, at a time when railroads were the largest 
Injury Compensation employer in the United States and rail work was particularly hazardous. 

Prior to the act’s passage, iiyured railroad workers had difficulty 
recovering losses resulting from workplace injuries. Under the 
common-law doctrine of negligence, railroads often avoided paying 
compensation for on-the-job iiyuries by arguing, for example, that 
employees assumed the risk of injury at the time they accepted 
emplojTnent or that an injury had been caused by a feUow employee. At 
about the same time, efforts were underway in various states and at the 
federal level to enact employers’ liability legislation that would limit these 
defenses and increase employers’ liability for workplace injuries. In an 
effort to better protect workers against financial loss and to make the 
railroads more accoimtable and responsible for work-related injuries, fela 
limited the railroads’ defenses against liability for compensating iryured 
workers. As such, it provided railroad workers with more protection than 
other employer liability laws of the time. 

FELA covers virtually all railroads operating in interstate service, including 
the freight railroads, the National Railroad Passenger Corporation 
(Amtrak), and most commuter railroads.^ Under the act, injured workers 
can seek recovery of all their losses, including economic losses, such as 
actual and future wage losses, and noneconomic losses, such as pain and 
suffering. If negotiations between a railroad and an employee do not 
produce a settlement, employees can seek recovery of their losses in a 
state or federal court Should a lawsuit be filed, an employee must show 
that the railroad was negligent in order to recover damages. However, an 
employee’s recovery for losses might be reduced to the extent that the 
employee’s own negligence caused an injury, and in some instances, the 
employee could receive nothing. As a result, irgured workers may not 
recover all of their losses, and some workers might not recover any. In 
addition to compensation under fela, injured employees may also be 
eligible for retirement benefits, sickness benefits, and disability annuities 
from the Railroad Retirement Board.^ 

In 1994, the railroads paid about $1.2 billion in fela costs, and nearly 75 
percent of all fela injury claims for the large railroads (excluding the 


’FEILA also covers manUioe employees who are governed by the .tones Act but does not cover the 
Alaska Railroad or railroads operating solely within a company-owned plant 

Railroad Relircment Eloard is a federal agency that administer tire Railroad Retirement and 
Railroad Unemployment Insurance acts. Any sickness benefits paid must later be paid back to the 
Railroad Retirement Board from a subsequent settlement under FELA. Between July 199-1 and 
June 19^ a loud of Sd 5.1 million in sickness benefits was paid, and $29.9 miUiori was recovered. 
Recoveries do notnec^saiily occur in the same year that the benefits are paid. 
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occupational illnesses of hearing loss and asbestosis) were settled 
between the railroads and tfie iiyured employees wthout a lawsuit.^ While 
the total number of iruury claims has declined since 1990, the number of 
lawsuits has remained relatively stable at about 3,100 cases per year. (See 
table 1.1.) Over the same period, railroad employment declined from 
296,000 to 267,000. The average payout per negotiated claim increased 
from about $24,000 in 1990 to about $34,000 in 1994, while the average 
payout per lawsuit remained relatively stable at about $160,000. (See table 
1 . 2 .) 


Table 1 .1 ; Number of FELA Injury 

Claims and Suits Settled by Large 
Freight Railroads and Amtrak, 1990-94 

Year 

Railroad 

employment 

Negotiated 

claims 

Claims with 

lawsuits Total claims 


1990 

296,000 

14,269 

3.129 

17,398 


1991 

285.000 

12.204 

3,120 

15,324 


1992 

276.000 

11.053 

3.178 

14,231 


1993 

271.000 

9.613 

3.109 

12,722 


1994 

267.000 

8.&15 

3.210 

12,025 


Note: Excludes the occupational illnesses of hearing toss and asbestosis and those cases where no 
payments were made. 

Source Associaiion of American Railroads. 


Table 1.2: Average Payout Per Settled 
FELA Injury Claim and Lawsuit for 

Dollars in (constant 1994 (j(5l!ars 



Large Freight Railroads and Amtrak, 

Negotiated 

Claims with 

Average for all 

1990-94 

Year claims 

lawsuits 

claims 


1990 

$24,414 

$159,356 

$48,683 

1991 

29.163 

146,369 

53,026 

1992 

29.536 

160,159 

58,706 

1993 

32.713 

166,500 

65,408 

1994 

33.919 

165,421 

69.023 


Note: Excludes the occupational illnesses of hearing loss and asoestosis ana those cases where no 
payments were made. 

Source. Association o< American Railroads 


*ln this report, “large' railroads refer to Class I railroads. Class 1 is a designation used by the former 
IntersLale Commerce Commission. In 1994, railroads with annual revenues of ai least $255.9 million 
were designated as Gass L Gass II railroads had annual revenues of S2D.5 million to 
$255.8 million, and Class IQ railroads had annual revenues of less than $20.5 miUion. We use (he term 
"small railroads' to include all freight nulroads other than Gass I riulroads. A ttmre detailed 
descriphon of the types of railroads included under this term can be found in chapter 4. 
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Most Workers in Other 
Industries Are Covered 
Under No-Fault Injury 
Compensation Systems 


In contrast to railroad workers, workers in most other industries are 
covered by state no-fault compensation systems. Workers’ compensation 
le^slation was initially enacted by most state legislatures in the early 20th 
Century.^ One of the principal goals of this legislation was to provide 
iryured workers with adequate benefits while limiting employers’ liability 
to compensating workers only for their lost wages and medical costs. 
Payments were to be prompt and predetermined to relieve employees and 
employers of uncertainly and eliminate the need to litigate the claims. 

The benefits available under no-fault compensation progr^ns depend on 
the nature and extent of an injury. For less serious injuries, only medical 
benefits might be paid. For more serious iryuries or illnesses, in addition 
to medical benefits, an employee might receive wage-loss benefits, 
vocational rehabilitation, or “scheduled” benefits — ^for injuries resulting in 
permanent impairments, such as the loss of a limb or a bodily function. 
Each state sets its own benefit levels, and benefits vary considerably from 
state to state. 

Two groups of employees are covered by federally administered no-fault 
systems. The Federal Employees’ Compensation Act (recA) covers federal 
civilian employees, and the Longshore and Harbor Workers' Compensation 
Act (liiwCA) covers those in the maritime industry. Enacted in 1916, fega 
covers more than 3 million federal civilian employees and authorizes the 
federal government to compensate employees when they are temporarily 
or permanently disabled as a result of an injury or illness sustained while 
performing their duties.® The Department of Labor’s Office of Workers’ 
Compensation Programs administers this program. Disputes may be 
handled in one of the Labor Department’s district offices or by the Branch 
of Hearings and Review. Appeals can also be made to the Department’s 
Employees’ Compensation Appeals Board, feca cases cannot be appealed 
to a court Enacted in 1927, utwca covers about 500,000 longshore workers 
for disability due to a job-related irgury or occupational disease occurring 
on the navigable waters of the United States or in adjoining shore areas.^ 
The Department of Labor also administers this program. Disputes are 
handled infornially in one of the I>abor Department’s district offices or 
before the Department’s Office of Administrative Law Judges or the 


*Foc moie information on workers' compensation programs, see our recent report Workers' 
Compensation Seiecled Comparisons of Federal and State l .a^i\'s (GAO/GGD-96-76, Apr. 3 , 1996). 

®FECA also covers some nonfedcral employees, such as some state and local law enforcement 
personnel and cn^loyees in the Civil Air Patrol. 

’LHWCA also covers certain other workers, such as some employees on military, air, or naval bases. 
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Benefits Review Board. Unlike feca cases, LHWCA cases may be appealed to 
a federal appeals court 

There are important differences between fela and no-fault compensation 
systems. First, both state and federal workers’ compensation systems 
cover an employee’s work-related iiyury regardless of negligence on the 
part of the employer or employee by imposing strict liability on an 
employer for comi>ensatmg most economic damages suffered by injured 
workers. However, they do not allow compensation for noneconomic 
damages. Second, benefits imder no-fault systems are generally paid as 
losses occur, rather than in a lump sum as they are under feija While some 
states permit lump-sum payments, at least one state — Texas — has 
essentially banned them. Under racA and lhwca, compensation continues 
as long as a disability continues. Both feca and lhwca authorize higher 
benefit levels than most state workers’ compensation, systems. 

While many no-fault claims are handled directly between employees and 
their employers or insurance companies, no-fault systems are not free 
from dispute or litigation. As the National Research Council reported in 
1994, disputes may arise over issues such as eligibility for benefits, the 
level of benefits, and the readiness of workers to return to work.® Disputes 
may also arise over the permanency of injuries. For the most part, 
adjudicative bodies within a state (or the Labor Department, in the case of 
FECA and lhwca) and the judicial system handle the resolution of these 
disputes. In recent years, litigiousness has tended to increase in no-fault 
compensation systems. Some states have also been concerned about 
increasing medical costs in workers’ compensation claims, and some 
(such as California and Texas) have made efforts to control these costs. 


Railroad Management 
and Labor Differ Over 
Continued Need for 
FELA 


Railroad management and labor disagree over how well fela is working 
and whether it should be replaced or changed. Although the railroad 
industry has undergone substantial change over the years, including 
technological improvements designed to improve safety, the nearly 90-year 
old system for compensating injured railroad workers has changed little, 

In general, railroad management is dissatisfied with fela and believes it 
should be replaced or substantially changed. In particular, management 
believes that because fela involves issues of negligence, it creates an 
adversarial environment between railroads and their employees. 
Management also believes that fela is unnecessarily costly. In addition, 
management secs little reason why railroads should be treated differently 


^National Research Council, Transportation Research Board, 1994. 
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from other industries in terms of workers’ compensation. Railroad labor, 
on the other hand, believes that fela is working well and should n6t be 
replaced or changed. In labor’s view, fela is a model system that fairly 
compensates iiyured workers and provides an incentive for railroads to 
operate safely. Labor believes the problem is not that fela provides 
workers with excessive compensation bat that no-fault compensation 
systems generally provide too little. 


Railroad Maiiag6ment fela has remained relatively unchanged in its nearly 90-year history 

Belioves FELA Is Flawed despite substantial changes in the industry. Enhancements in braking and 
and Should Be Replaced signaling, for example, have improved the safe^ of train operations. The 

Association of American Railroads (aar), the trade association of the 
major railroads, issued a report criticizing fela and claiming that it has 
adversely affected the railroad industry.® That report included data 
showing that, as railroad employment has declined and the number of 
injuries has fallen since 1981, fela payouts have increased. In 1994, 
railroads paid about $4,200 per employee in fela costs, up from about 
$2,250 per employee in 1985.“^ aar believes that fela needs to be replaced. 

Many in railroad management believe that fela is no longer appropriate to 
the modem railroad operating environment. Among the problems with 
FELA cited by railroad management are (1) the adversarial environment 
created between employers and employees because fela requires the 
parties to establish fault, (2) the high degree of involvement by attorneys 
in FELA cases, (3) the unpredictability of fela coste, (4) the practice of 
filing FELA lawsuits in court jurisdictions that have historically rendered 
judgments favorable to the plaintiffs, and (5) the high administrative costs. 
In general, railroad management questions why the rail industry must be 
treated differently from other industries regarding injury compensation. 

The National Association of Railroad Trial Counsel, an organization of 
1,200 lawyers who provide legal services to railroads, believes that 
because both the right to recover and the amount of the recovery depend 
on assigning fault, fela not only inhibits good employer-employee 
relations but also frustrates attempts to determine the causes of accidents. 


“ Tort Abuse and the Rail Industry: Hie F^c ts About FELA , Association of American Railroads, 
Washington, D C. (iiiKiat^) 

constant 1994 dollars. 
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Railroad Labor Believes 
That FELA Is Working WeU 
and Should Not Be 
Replaced or Changed 


In contrast to management’s view, railroad labor believes that P'ELA is 
effective and should not be replaced or modified. Railroad labor bebeves 
that m-A offers the railroads incentives to operate safely and gives 
workers the opportunity to recover full compensation for their usuries. 
Railroad labor does not believe that fela should be replaced with a 
no-fault compensation system like state workers’ compensation because, 
in labor’s view, tiuured workers would not be adequately compensated 
under a no-fault system. 


Railroad labor also takes issue with the criticisms of reiA voiced by 
railroad officials. For example, railroad labor points out that fela is not a 
particularly litigious system because over 75 percent of the fela cases are 
settled without any third-party intervention. Moreover, in labor’s view, 

FELA provides the railroads with an incentive to operate safely and if they 
do so, they could lower their injury compensation costs. Attorneys 
representing railroad labor also took issue witb railroad management’s 
belief that fela lawsuits are filed in jurisdictions favorable to plaintiffs. In 
their view, the practice of selecting court venues favorable to the plaintiffs 
to try FELA cases is no longer an issue because most states have acted to 
limit where suits can be filed. 


Objectives, Scope, 
and Methodology 


Concerned about the cost of feia, the Chairwoman, Subcommittee on 
Railroads, House Committee on Transportation and Irffrastructure, asked 
us to identify the implicatioi^s for railroads’ costs and railroad workers of 
(1) replacing fela with a no-fault compensation system or (2) modifying 
FELA. We were also asked to assess how fela particulariy affects the small 
railroads and determine tl^e availability and affordability of insurance to 
protect against large fela payouts. As agreed with the requester’s office, 
we focused our analysis on comparisons between fela, feca, and lhwca. 
This approach was taken to avoid duplicating work previously reported by 
the National Research Council that compared fela with state workers’ 
compensation programs. 

To identify the cost and other effects of replacing fela with a no-fault 
system with feca- and LHWCA-level benefits, we used a computerized cost 
model developed by Mercer Management, Inc., for aar. This model and the 
assumptions we used in performing our cost analysis are described in 
appendix I. As input for our analysis, we obtained infonnation on all of the 
FELA claims closed in 1994 by four large railroads — Burlington Northern, 
CSX, Norfolk Southern, and Union Pacific. These railroads employed 
about 60 percent of all employees at large railroads in 1994 and also had 
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previously participated in a 1991 unpublished study of fela by aar. To 
examine how the adinirdstrative and dispute resolution mechanisms of 
no-fault compensation systems compare with those of fela, we reviewed 
data from the Department of Labor on the feca and lhwca programs. We 
reviewed similar information on the California, Illinois, Nebraska, 
Pennsylvania, and Texas workers’ compensation systems. We selected 
these states because they had the largest number of freight railroad 
employees as of March 1995. Finally, we analyzed information from the 
Federal Eailroad Administration to determine the number of lost 
workdays resulting from on-the-job injuries by the type of railroad. 

To evaluate the cost and other impacts of modifying feuv, we examined a 
number of proposals selected on the basis of discussions with officials at 
AAR and with the requester’s office. We used data on claims closed under 
FELA in 1994 provided by the four railroads mentioned in the above 
paragraph to evaluate the financial impact of capping noneconomic 
damages imder fela. This information identified the number of claims that 
could have been affected by a cap and the dollar value of these claims. T o 
analyze the impact of placing a cap on plaintiffs’ attorneys’ fees under 
FELA, we interviewed officials at selected railroads and obtained the views 
of railroad labor organizations. We also reviewed reports prepared by the 
Workers’ Compensation Research Institute — a nonpartisan, not-for-profit 
organization that conducts research on workers’ compensation issues. To 
assess the use of arbitration, we interviewed officials from selected 
railroads and obtained information from the Federal .Judicial Center on the 
use of arbitration in fela cases in federal courts. The National Center for 
State Courts provided us with information on the use of arbitration in state 
courts. To evaluate the proposal to limit the jurisdictions where fela cases 
might be tried, we reviewed state venue provisions in the 10 states with 
the most railroad employees in L995, inteniewed officials at selected 
railroads and attorneys who handle fela cases, and obtained written 
comments from railroad labor organizations. 

To assess how fela affects the small railroads compared with the large 
railroads, we designed a questionnaire to obtain cost and other 
information from the small railroads. After pretesting the questionnaire 
with officials from seven railroads, we surveyed 560 small railroads 
operating in the United States and asked them about their experience with 
FELA in 1994. To determine the universe, we used aar’s Pro fil es of U.S . 
Railroads, 1994 Edit ion and Supplement , a compilation of information on 
all r^oads offering freight service in 1993, and the July 1995 membership 
list of the American Short Line Railroad Association. We received 437 
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responses, for are^onse rate of 78 percent.^’ The employee hours of the 
respondents to our survey represented 93 percent of the employee hours 
worked on the small railromis in 1994 . The results of our smvey of the 
small freight railroads are presented in appendix II. We also requested 
information on 1994 fela claims and costs from 16 railroads identified by 
the American Public Transit Association as offering commuter service as 
well as from Amtrak. We received data from 12 commuter railroads and 
Amtrak.^^ Information on these railroads’ feia settlements and costs can 
be found in appendix EU. 

The organizations we contacted in the course of our review cu^e listed in 
appendix TV. In addition, we received assistance from a consultant, Mark 
Dayton, who was the Study Director for the National Research Council’s 
1994 study of peua. 

Our work was conducted from June 1995 through July 1996 in accordance 
with generally accepted government auditing standards. 


Agency Comments 


We provided the Departments of Transportation and Labor with copies of 
a draft of this report We met with officials from these agencies, including 
the Chief of the Industry Finance Staff at the Department of 
Transportation’s Federal Railroad Administration, and the Deputy 
Director, Division of Federal Employees’ Compensation and ttie Director, 
Division of Longshore and Harbor Workers’ Compensation at the 
Department of Labor. The Department of Transportation officials said they 
had no reason to disagree with the contents of tlie report and made no 
comments. The Department of Labor officials provided us with technical 
comments on the feca and lhwca programs, which we have incoiporaled 
where appropriate. 


“Of the 437 responses we received, 398 were usable. Two responses were submitted too late lo be 
included in the analysis, and 37 responses were from railroads that were not operaiing, employed no 
workers direedy, were operated by oU«er railroads, or submitted blank questionnaires. 

*^ne comniuter railroad, the Southeastern Pennsylvania Transportation Authority did not respond, 
the Tri-County Conunrtw Rail Authority dtd not have FELA data because it was under state workers’ 
compenBatiort; and 2 of the 16 commuter roilroad-s (Dallas Area Rapid Transit and San Diego Northern 
Railway) had not yet begun operations in 1994. 
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Railroad man^ement advocates replacing fela with a no-fault 
compensation system, in part because of a belief that a no-fault system 
would be less costly. Whether replacing feila with a nationwide no-fault 
system with peca- or LHWCA-level benefits would reduce railroads’ injury 
compensation costs depends on many factors.^ Prime among these is the 
number of railroad workers who are permanently disabled and are unable 
to return to work at their preiiyury wages. Some injured railroad workers 
leave the railroad after receiving their feia settlement, but railroad 
management believes that some of these workers are capable of returning 
to work and, therefore, would not receive permanent disability payments 
under a no-fault compensation system. However, the number of such 
workers is not known. The higher the proportion of this group of injured 
workers that can return to work at their preiiyury wages, the higher the 
probability that railroads’ ii\jury compensation costs would be reduced 
under a no-fault system. A no-fault system could reduce railroads' 
administrative costs by eliminating the need to investigate negligence and 
to assess noneconomic damages. However, the time it takes to resolve 
claims that are contested under no-fault systems might not differ much 
from what it is under fela. 


Impact of No-FauJt 
System on Iryury 
Compensation Costs 
Depends on Severity 
of Injuries 


One of the most important factors in determining the cost differences 
between fela and a no-fault compensation system is the number of 
railroad workers who are permanently disabled by on-the-job injuries. On 
the basis of our analysis of fela claims at four large railroads, the lower 
this number is, the greater the likelihood that the railroads' compensation 
costs would be reduced under a no-fault compensation system. Under 
no-fault compensation systems, when injured workers recover and return 
to work at their preiryuiy pay level, their wage compensation benefits 
cease. In addition, under a no-fault compensation system, those workers 
who return to work would likely receive less than they would have under 
fela because they would be compensated only for economic damages and 
not for noneconomic damages as they could have been under fela Finally, 
while it is difficult to estimate precisely the impact on death benefits of 
replacing FELA with a no-fault system, the cost difference would likely be 
small because death benefits are a relatively small portion of the total 
compensation outlays. 


'The discussion of injury compensation presented here excludes compensation of medical expenses. 
We assumed that employees would continue to be provided with such expenses under the railroads' 
health insurance plai^ regardless of ttie compensation system. (See app I for more information ) 
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Potential Changes in 
RaUroads’ Injury 
Compensation Costs Are 
Directly Related to Levels 
of Permanent Disability 


Replacing fela with a no-fault system with feca- or LHWCA-level benefits 
would reduce the railroads' injury compensation costs only if many of the 
workers who currently leave a railroad after receiving their fela 
settlement are physically enable of returning to work. Under a no-fault 
compensation system, benefits end or are reduced once an injured worker 
returns to work or takes another job. If those iryured railroad workers 
who did not return to work under fela were so severely iryured that they 
could not return to any work, then under th e no-fault alternative, they 
would receive permanent total disability payments as long as their total 
disability continued. The present value of this amount could be 
considerably greater than the lump-sum payment that a worker actually 
accepted under peia- Officials from several railroads told us that once a 
settlement is made and an employee leaves a railroad, they do not keep 
information on any subsequent employment of these individuals. However, 
officials from several railroads believe that at least some of the workers 
who accept a fela settlement and leave a railroad are physically able to 
return to the workforce. 


For the four large railroads in our analysis, we estimate that if all of the 
workers iiyured on the job who left the railroad after taking a fela 
settlement were able to return to work, the railroads’ overall injury 
compensation costs in 1994 under either feca- or LHwcA-levei benefits 
would have been about one-third what they were under fela. (See fig. 2. 1.)* 
Under feca, we estimate that ii\juiy compensation costs would have been 
$168 million and that under lhwca, they would have been $149 million, 
instead of the $479 million actually paid. But if all of these workers were 
permanently and totally disabled, we estimate that these railroads’ iiyury 
compensation costs would have been about one-third higher than they 
were under fela — $650 million under feca and $609 million under lhwca. 
As the number of injured railroad workers who are permanently disabled 
declines, the estimated total compensation costs decline. Conversely, as 
the number of raUroad workers who are permanently disabled increases, 
estimated compensation costs increase under the no-fault alternatives. 


^ur compensation cost estimates are the value of the current and future compensation costs for 
actual and future wage Ic^, scheduled benefits, rehabilitation expenses, and death bcncEts that would 
be payable under a no-fauk system for the ii\jury claims closed in 1994 in then-year dollars. We used a 
Id-percent discourU raie to calculate the pr^ent value of future FECA and LHWCA benefits payments, 
(See app. 1 for our results using different discount rates.) The cosi, of future health in.surance 
premiums is included for permanent total disabUity claims. 
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Figure 2.1: Potential Injury 
Compensation Costs in 1994 for Four 
Large Railroads Under FELA and 
No-Fauit Systems With FECA- and 
LHWCA-Leve! Benefits, Given Various 
Rates of Permanent Total Disability 


700 Compansalion cost {$ in miHions) 



Percent of PTD Among Workers Who Left Railroads After Settlement 


■ 1994 FELA Cost 

1994 Cosis Wnh FECA-Lavel Benetits 


1994 Costs W*ih LHWCA-Levei Benefits 


Legend 

PTD s permaneni total disability 

Note A 10-percent discount rate is used ro calci^te the compensation costs. The four railroads 
are Burlington Nohhern, CSX, NorlolK Southern, and Union Pacific. 


As figure 2.1 shows, the estimated compensation costs with FECA-level 
benefits would have been the same as tJiey were under fela if 65 percent 
of the workers who left the railroad after their fela settlement were 
actually permanently and totally disabled. This break-even point would be 
70 percent with LHWCA-level benefits because of the different benefit levels 
of FECA and lhwca.^ 


’The degree of penranenl disability among workers who leave the railroad likely ranges from low 
levels of parda) Usability to total disabili^, but the actual dislribubon of permaneni disabUi^ is 
unknown. Various percentages of permanent total disability (lOO percent disability) are used in bgiirc 
2. 1 to iUustnile the cost dilTerences and break-even points between FELA, FECA, and LHWCA- The 
compensation costs for these percentages are the same as the costs for other possible permanent 
disability dtstribucions; e.g.. the cosifor 50 percent of the workers who are lOO-percent disabled 
approximates the cost for 100 percent of the workers who are oO-perrenl disabled. {See app. I for more 
details.) 
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No-Fault Compensation 
Systems Would Cost Less 
for Less Severely Injured 
Workers 


According to our analysis, the four large railroads would have paid less for 
less severely iiyured workers under a no-fault system than they did under 
FELA.. For those workers who did not leave the railroad but returned to 
work after their settlement, these four railroads paid $147 million under 
FELA. In contrast, we estimate they would have paid $50 million and 
$42 million under the provisions of feca and lhwca, respectively — about a 
$100 million difference. The benefits paid under both feca and lhwca 
would be limited to lost wages and possibly some scheduled benefits (for 
the loss of, or the loss of the use of, a body part), which are usually 
calculated as some number of weeks’ wages. Because most economic 
losses were probably also compensated in the fela settlement, the 
difference can likely be attributed to payments for noneconomic damages. 
Therefore, for those workers who return to work, moving to a no-fault 
system that does not include noneconomic damages would have saved 
ffiese railroads about 20 percent of their total compensation costs. 


Changes in the Overcdl 
Cost of Death Claims Are 
Difficult to Project but Are 
Probably Small 


Changes in the cost of death claims as a result of replacing fela with a 
no-fault system with feca- or LHWCA-level benefits would likely be small. In 
1994, the four large railroads in our analysis paid about $10 million in 
death benefits. Using the simulation model with a 10-percent discount rate, 
we estimate that these railroads would have p^d about $11 million and 
$12 million, respectively, \mder a no-fault system with feca- or LHWCA-level 
benefits. 


Estimating the change in costs for death benefits is uncertain for two 
reasor^s. Rrst, the railroads’ data file.s we examined for our analyjsis did 
not identUy clearly whether or not some death claims were work-related. 
Some of the death claims closed in 1994 for the four railroads involved 
heart attacks and resulted in no payment under fela. Given this 
information, it is likely that these deaths were not work-related. However, 
so as not to underestimate the cost of death claims under the no-fault 
alternatives, we assumed that all of the death cases reported, whether 
compensated under fela or not, were work-related, and we included their 
costs in our analysis. Second, all federal and state workers’ compensation 
statutes authorize death benefits to the surviving spouse and dependents 
of an employee whose death results from a job-related iryury or illness. 
Because the railroads do not necessarily need to record information on 
spouses and dependents for fela settlements, we do not know the extent 
to which this missing information affected the estimates of the feca and 
LHWCA death benefits. As a result, death benefits could also be 
underestimated in our analysis, especially for employees with relatively 
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young surviving Rouses and/or dependents. Nevertheless, because death 
benefits are a relatively small portion of the total FELA costs, it is unlikely 
that the net effect of any over- or underestimates would significantly affect 
our estimate of total compensation payments. 


Administrative Costs 
Under a No-Fault 
System Might Be Less 
Than Under FELA, 
but Costs for 
Rehabilitation Could 
Be Higher 


Replacing fela with a nationwide no-fault compensation system could 
reduce the railroads’ administrative costs for handling claims. Currently, 
the large railroads generally handle all of the administrative tasks of 
negotiating and settling fela iiyury claims, including processing claims, 
investigating iiyury claims, negotiating settlements, litigating claims, and 
making payments. Claims for medical benefits are processed within the 
railroads’ overall employee health insurance programs, aar estimates that 
railroads paid about $169 million in 1994 in administrative costs under 
fela. Under the no-fault alternatives, administrative costs would likely be 
less because claims administration would be simplified. Railroad claims 
staff would be primarily concerned with determining how extensive and 
severe the iiyuiy is, whether the injury was job-related, and whether 
continuing impairment exists. They would not be involved in investigating 
negligence or negotiaring the value of noneconomic losses. As a result, the 
administrative time and cost required per claim would likely be less than 
they are under fela. 


However, the costs for employee rehabilitation programs might increase 
under a no-fault system. Rehabilitation does not appear to receive much 
emphasis under fela. Although rehabilitation expenses can be 
compensated under fela, it appears that not many employees elect to 
undergo rehabilitation. According to an official from one railroad, most 
railroads offer rehabilitation programs to injured employees. However, he 
said that few employees take advantage of such programs, in part because 
doing so could jeopardize their fela settlements. Rehabilitation plays a 
much larger role in no-fault compensation systems. As we recently 
reported, both federal and state workers’ compensation programs 
emphasize returning employees to work with their ori^al employer.^ 
Under FBGa, federal employees who refuse to cooperate in vocational 
rehabilitation programs or to make a good faith eSort to be reemployed 
could potentially lose benefits. The impact on railroad costs of changing to 
a no-fault system that emphasizes rehabilitation is diffic-ult to forecast. 
While the outlays for rehabilitation itself might be higher, overall 
compensation costs could be less if rehabilitation allows workers to return 
to work sooner. 


*3ee GAO/GGD-96-76. p. 29. 
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Resolving Disputed 
Claims May StiU Be 
Time-Consuming 


In 1994, the average time from the date of an accident to the date of a 
settlement for three large railroads from which we obtained data on this 
issue — Conrail, Norfolk Southern, and Burlington Northern — ^ranged from 
about 7 to 10 months for direct settlements, 19 to 25 months for cases in 
which the claimant was represented by an attorney but there was no 
lawsuit, and 36 to 46 months for cases in which lawsuits were filed. The 
time it takes to process cases under fela may not be that different from 
what it is under feca and lhwca when the claimant is represented by an 
attorney. Contested cases that went through all appeal levels averaged 
about 26 months to be decided under feca and about 30 months under 
LHWCA. These periods do not include any additional time that might elapse 
between the time of the iiuuiy and the filing of an appeal or any additional 
time that might elapse if lhwca cases go to court. Even if this additional 
time is short, the overall time taken to process contested feca and lhwca 
cases can be lengthy. The resolution of contested cases under state 
workers’ compensation may also take a long time. 


Resolution of Contested 
Cases Under FECA and 
LHWCA Might Be Similar 
to Resolution Under FELA 


No-fault compensation systems were developed in part to provide injured 
workers with benefits in a timely manner. However, resolving contested 
cases under these systems can be lengthy. Although the Department of 
Labor noted that most feca claims are approved for payment the first time 
they are presented — about 92 percent of all claims received in fiscal year 
1994— claims can later be appealed.^ On average, in fiscal year 1995, 
holding a hearing took about 10 months and obtaining an appeals board 
decision took about 16 months. Therefore, it could take, on average, about 
26 months to resolve a feca case that requires both a hearing and an 
appeals board decision. This period does not include any additional time 
that might el^>se between the time of an injury and the time a case is 
contested or the time it takes to prepare an appeal. The time it takes to 
receive a decision from the Employees’ Compensation Appeals Board has 
increased substantially over the last 6 years — from about 3 months in 1990 
to almost 16 months in 1995. The Labor Department attributed this rise to 
an increase in the number of appeals and to loss of staff to process the 
appeals. 


Resolving contested lhwca cases can also take a long time. In fiscal year 
1995, it took about 12 months, on average, to process an lhwca case before 
an administrative law judge and about 18 months to process a case before 


^Aecewdingto aLabor D^artmeaionicial, FECA cases are appealed for a number of reasons, 
including dissatisfaction with the amount of benefits awarded and disputes over the degree of 
disability (e.g.. permanent or temporary; partial or total). 
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the Benefits Review; Board.® Therefore, it could take, on average, about 30 
months to process an liiwca case that is heard by both an administrative 
law judge and the Benefits Review Board. The time between when the 
iryury occurs and when the case is contested is additional as is the time 
between the appeal processes. Over the past 5 ye^, the time taken to 
process cases at the Benefits Review Board has ranged from 15 months to 
27 months; in fiscal year 1995, it averaged about 18 months. 


Resolving Contested State 
Workers’ Compensation 
Cases Can Be Slow 


Resolving contested cases under state workers’ compensation sometimes 
can be even slower than it is under fela. For example, in 1994 in 
niinois — a state with a large number of freight railroad workers — a 
contested case took, on averse, about 45 months to be processed through 
the various levels of appeal at the Illinois Industrial Commission. Cases 
could then be appealed further to the state court system. According to 
data from the California Workers’ Compensation Institute, a trade 
organization that collects data on California workers' compensation, in 
1994 the percentage of litigated insurance claims open for at least 28 
months had increased from 27 percent m 1993 to 38 percent in 1994.'^ 
However, not all states take a long time to resolve contested claims. For 
example, in 1994 contested cases took, on average, about 14 months to 
process in Nebraska. 


Conclusions 


From a financial perspective, railroads might or might not see their injury 
compensation costs reduced if fela were replaced by a no-fault 
compensation ^stem with feca* or LHWCA-level benefits. The outcome 
would depend to a great degree on how many employees who leave the 
railroads after receiving their settlements would be physically able to 
resume working. However, without better information on these workers, it 
is difficult to conclude that the railroads woxild be better off financially 
under a no-fault astern paying feca- or LHWCA-level benefits. In evaluating 
any proposals for replacing the current fela system, it will be important to 
obtain a better sense of the likely number of injured railroad workers who 
are physically able to return to work and those who would be permanently 
disabled. 


''LHWCA cases maj' also be appealed to a U.S. Ckjurt of Appeal.?. We did not obtain information on how 
long this process may take. 

^Califontia Workers' Compensation Institute Bulletirii No. JJ5-3 (^Mar. 14, 1995). 
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As an alternative to replacing fxla with a no-fault compensation syslem, 

U»e Congress could modify fela by adding certain restrictions. Such 
restrictions could include capping awards for noneconomic losses, 
limiting the fees received by plaintiffs’ attorneys, requiring the use of 
arbitration to resolve disputes, or restricting w'here fela suits can be filed. 
The Congress could also permit railroads and Uieir employees to opt out 
of FELA into some other compensation arrangement 

^Miile some of these modifications might reduce the railroads’ to-a costs, 
they could also adversely affect st>me ii\jured railroad workers by reducing 
tlio compensation they receive in a settlement or limiting the availability or 
the quality of their legal counsel. The Congress could allow workers to 
continue under the current fela provisions through "grandfaihering” and 
subject only newly hired employees to any or all modifications. However, 
the workers would then be under different rules or different systems, and 
workers with similar iryuries would thus have different compertsation 
benefits, bi addition, |>ermitting railroads and their employees to opt out of 
FELA might make disputes about collectively bargained injtuy 
compensation subject to the pro\lsioit> of the Railway Lal>or Act. possibly 
leading to federal intervention to r(*solve these disptites. 


Capping the 
Noneconomic Portion 
of FELA Awards 
Could Reduce Costs 
but Decrease 
Workers’ Benefits 


Over the past several years, the Ck^ngress has propost^d capping awards for 
noneconomic damages in pitnluct b^ility btigation. Recently, the 
Congress has considered plaring a $250,000 cap on noneconomic damages 
awardetl in personal iiyujy suits arising from accidents involving Amtrak.’ 
A similar cap could be placed on Ute nonettonomic portion of fela awards. 
Because the railroads do not spedfittally identify the proportions of reuA 
aw’ards that are for economic and noneconomic damages, we could not 
estimate precisely the impact of such a cap on ffj^ costs. However, using 
assumptions about the proportion of fela awards that might be for 
noneconontic damages, we developed hypothetical estimates of the 
potential impact of a $250,000 cap on four large railroads’ 1994 fela costs. 
On the basis of U»e by'pothetical distributions shown in table 3.1, the 
potential reduction in costs associated \vilh tliese claims ranged from 
about S7 milbon to about $48 million. 


‘See .Amtrak and uica) H<>viudizaiion Act of liJS:' (S 13!S) As of June liffW. ihis bib fiad not bwn 
enacted 
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Table 3.1 : Potential Effect of $250,000 
Cap on Noneconomic Damages for 
Claims Closed by Four Large 
Railroads in 1994 


Ciollars in miitions 

Percentage of payout for 
noneconomic damages 

Number of claims 
potentially affected by cap 

Hypothetical reduction in 
FELA costs associated 
with the cap 

30 

32 

$6,7 

40 

68 

13.2 

50 

107 

22.0 

SO 

179 

33 

70 

255 

48.1 


Source: GAO's auatysis of FELA claims data. 


Although FELA could be modified to cap awards for noneconomic damages, 
such an action could reduce the benefits received by iiyured workers. 
Under the hypothetical distributions shown in table 3.1, the compensation 
received by an injured worker would be reduced dollar for dollar for any 
amounts over $250,000 that the worker would have received for 
noneconomic damages. The railroad labor organizations we contacted 
uniformly opposed a cap on noneconomic damages, believing it would 
adversely and unfairly affect their members. Several railroad labor 
organizations and plaintiff attorneys said a cap woxUd allow railroads to 
avoid paying the full cost of injuries. 


Limits Placed on 
Plaintiffs’ Attorneys’ 
Fees Could Benefit 
Railroads, but Impact 
on Workers Is 
Uncertain 


In an effort to reduce fela’s costs, the Congress could place a cap on the 
amounts payable to plaintilfe’ attorneys. Railroad labor organizations told 
us that attorneys representing iiyured workers generally receive no more 
than 25 percent of a fela award, aar estimates that in 1994, attorneys 
representing injured workers at large railroads received between 
$182 million and $240 million in fees.^ Whether the railroads’ fela costs 
would decline as the result of a cap depends to a large extent on what cap 
was established and the relationship between a cap and a fela settlement. 
The railroads’ fela costs could decline if a cap was set at less than the 
25 percent that the plaintiffe' attorneys receive from a fela award, 
assuming that a lower attorneys’ fee would lead to a lower settlement 
amount On the other hand, a cap on plaintiffs’ attorneys’ fees might have 
little impact on fela costs if settlement amounts stay the same or increase 
as attorneys push for higher settlements to compensate for the lower 
percentage allocated to legal fees. A cap on what the plaintiffs’ counsel 


*This represenls 26 to 33 percent of (he total FELA payouts in 1994 in cases in which the worker was 
represented by an attorney (37273 million). 
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could receive might also benefit injured workers lo the extent that lower 
legal fees might allow workers to keep a larger share of a settlement. 
Railroad officials with whom we spoke were split on the possible effects 
of a cap on costs, and some suggested that a sliding scale could be a better 
way to control legal fees. Under a sliding scale, the percent^e of an award 
payable as attorneys’ fees would either decline as the size of the award 
increases or increase if a case is settled quickly. 

Other workers’ compensation systems limit attorneys’ fees. While feca and 
LHWCA do not necessarily limit the amount of an attorney’s fee, they do 
require that such a fee be approved before being paid and that the fee be 
reasonable. In particular, feca requires that approval of attorneys’ fees be 
based on the actual necessary work performed. In making this 
determination, such factors as the complexity of a claim and the amount 
of time spent actually developing and presenting the claim are assessed. 
State workers’ compensation systems also limit attorneys’ fees. In four of 
the five state workers’ compensation systems we reviewed — in the states 
that employed the most railroad workers in 1995— attorneys’ fees are in 
some way limited.^ In general, attorneys’ fees in these four states are 
limited to between 9 and 25 percent of a worker's compensation award. In 
Texas, attorneys’ fees are limited to no more than $150 per hotir, and 
guidelines are used to determine how many hours can be billed and for 
what types of services. The total fees are not to exceed 25 percent of a 
benefit award. 

Although limits on the fees received by the plaintiffs’ counsel might have 
financial benefits to railroads and irOured workers, such limits could affect 
the availability and/or quality of the workers’ legal representation. This 
appears to have happened in some state workers’ compensation systems. 
For example, Texas revamped its state workers’ compensation program in 
1991 and set limits on attorneys’ fees. In April 1995, the Workers’ 
Compensation Research Institute reported that initial indications were 
that the limits placed by Texas on the fees for plaintiffs’ attorneys had 
caused a number of attorneys who previously had practiced workers’ 
compensation law to leave the field.^ The institute’s report concluded that 
at a minimum, it was more difficult for claimants with low-value claims to 
find attorneys to handle their cases. The institute noted similar problems 
in California, reporting in December 1992 that California’s typical 9- to 


^Attorneys' fees are in some way tinuted in California, Illinois, PennsyWania, and Texas. In general, 
Nebraska does not limit attorneys' fees. 

*P. Barth and S. Eedeston. Rt >visitir>g tVorkers' Comyettsabon in Texfis, Admuii suative lnve ntor>'. 
Workers’ Compensation Research Instiinie, (Ajt. J9f)r>). 
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12-percent limit on attorneys’ fees may have contributed to the devolution 
of work to paral^als and to the refusal by some attorneys of cases that 
were more complicated and time-consuming.^ 


Arbitration Offers 
Time and Cost 
Benefits but May Be 
Difficult to Adapt to 
FELA 


Arbitration is a mechanism typically used in contract and other 
commercial disputes to resolve issues quickly and at low cost.® The 
Congress could modify fela to require that compensation disputes be 
arbitrated before being tried in a court of law. As we reported in July 1995,’ 
arbitration and other approaches to resolve disputes are being used to 
avoid the time and cost of litigation and to minimize the adversarial 
relationship between employers and employees resulting from disputes. 
The court system has also looked to arbitration and other approaches to 
resolve disputes quickly and to reduce backlogs in court dockets. 

The use of arbitration to resolve workplace ir\jury cases has varied. It does 
not appear to be widely used in the rah industry. Information from the 
Federal Judicial Center indicates that for 1990-95, of the approximately 
6,600 cases identified as fela cases in the 18 federal district courts with 
mandatory or voluntary arbitration programs, about 11 percent (710 cases) 
were successfully closed as a result of arbitration.® The remaining cases 
either went on to trial or were resolved in some other manner. In all of the 
courts, arbitration was nonbinding, and a trial could be requested 
following an arbitration decision. In October 1993, the National Center for 
State Courts reported that over half of the states had experimented with 
arbitration programs associated with courts since they were introduced in 
1952.® However, no information was available on the arbitration of fela 
cases at the state level. According to the center, the characteristics of state 
arbitration prograrns varied, but typically, arbitration was based on the 
amount of money at stake — frequency $50,CMX) or less. Finally, three of the 


‘P. Barth and C. Telles, Workers' Cotnpensabon >n C al ifornia, Administtative! Inventoiy , Workers’ 
CompeiLsation ResearcfTlnstitute, WC-92-SCDec. 1^). 

^ arbitrabon, a third par^ receives and reviews evidence, hears argument'!, and renders a decision, 
which may, upon prior agreemem. be binding. 

’Employment Discrimination; Most Private-Sector Employere Use Alternative Dispute Resolution 
CCAfPTlEHS-95-1557J«ly5,i^). 

*Not all of the 6,600 cases may have been FELA cases. According to the Federal Judicial Center, the 
code used to identify FELA cases may also have included some workers' compensation cases and 
some odter types of cases An additional 266 FELA cases in the 18 federal district courts were not 
arbitrated because they met the requirements for exemption from the program. 

®For mformaticm on the use of arbitration in state courts, see Natio nal SxTnposiu m on Court-Conriected 
Ois puif Rfsohition Research. A Re pon on Cur reiit Re.sear ch riti cUng s-^TmjiU calicirL- v for Courts arid 
Fiiture Rc5<~arch Nerds. National Cwitcr fw Stale t.kiuns and ^aie Jiistict- itistiuiie t IiS'4 1 
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five State woricers’ compensation programs we reviewed — in California, 
Illinois, and Texas — ^had arbitration programs. Tbe success of these 
programs appears to be limited. For example, in 1994 over 50 percent of 
Illinois’ arbitration decisions were appealed, and in Texas no arbitration 
hearings were held. 

Although arbitration has the potential for saving time and costs, it may be 
difficult to adapt to a system like fela. Railroad officials and their 
attorneys agreed that so far, arbitration has not been very effective in 
resolving fela cases. One railroad official told us that arbitration is not 
useful when a serious disagreement exists between the parties, such as a 
dispute about negligence. The National Association of Railroad Trial 
Counsel commented that without fundamental change to fela itself, 
arbitration would merely trairsfer fela’s negative aspects to an arbitration 
setting. Some attorneys representing injured workers also do not support 
arbitration in fela cases. In their view, for arbitration to be successful, the 
parties must be able to agree on liability. The larger the gap between the 
two sides on this and other issues, the more likely it is that a case will 
proceed to trial and a jury verdict, 


The Congress Could 
Limit Where FELA 
Suits Can Be Filed, 
but Effects Are 
Uncertain 


FELA gives plaintiffs the riglit to bring cases in either a federal or state 
court. Railroad management frequently complains that fela permits 
iryured workers and their attorneys to file suit in localities where judges 
and juries are favorable to plaintiffs. According to the railroads, these 
jurisdictions are often far from the scene of an accident where the iryury 
occurred. The Congress could modify fela to limit the places where 
lawsuits can be filed. The monetary impact of changing the venue rules is 
hard to forecast because we do not have data comparing awards tn similar 
FELA cases in different jurisdictions. Any potential benefit to the railroads 
must be weighed against taking away injured workers’ right to choose a 
state court that they believe is the best place for the case to be heard as 
well as the states’ overriding decisions about who can bring cases in their 
courts. 


Jurisdictional Rules Although fela gives plaintiffs the right to bring a suit in either a state or a 

Provide Plaintiffs With federal court, plaintiffs are still limited to bringing cases in courts that 

Choice of Venue have jurisdiction to hear the case. Jurisdiction over a defendant in state 

court is limited by the Fourteenth Amendment to the Constitution to those 


“This discussion focuses on slate venue niles. since we heard few complaints of the practice of 
seeking a favoraUe venue at the federal level. 
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instances in which the defendant has at least “minimal contacts with the 
state.” This restriction protects defendants from being sued in a state witli 
which they have no relationship. The rule for determining whether states 
have jurisdiction is broad and flexible.^* Suits may generally be brought 
against companies where they regularly do business. 

In addition to the constitutional restrictions, venue laws in the 10 states 
whose venue statutes we reviewed generally restricted suits to the 
jurisdiction where the claim arose, where the defendant does business, or 
where the plaintiff resides,*^ While these laws do not leave plaintiffs free 
to file in any court they wish, plaintiffs generally have the latitude to 
choose a locality that they believe will provide them with the best 
outcome. 

Finally, bringing suit in a court with jurisdiction to hear the case does not 
necessarily obligate the court to hear the case. Many states have adopted 
the doctrine of forum non conveniens , which permits courts to dismiss a 
case when it “is a seriously inconvenient forum for the trial of the action 
provided a more appropriate forum is available to the plaintiff.”^® Such a 
dismissal is left to the trial judge's discretion and will only be overturned 
on ^peal for abuse of that discretion. 


The Congress Could The Congress cotdd restrict the venue in which fela cases can be heard 

Restrict State Venue but within a state. Proponents of such a change believe that doing so would 
Cost IiriDact Is Uncertain reduce the railroads’ raLA costs and alleviate inconveniences caused by 
^ cases being filed far from where the injury occurred. Opponents believe 

that restricting where suits can be filed would hinder railroad workers' 
access to adequate compensation and could be inconvenient for workers 
who travel for their jobs and are injured away from home. 

The cost impact of restricting venue at the state level is uncertain. We did 
not analyze individual fela cases, so we are unable to estimate the 
potential cost savings, if any, of restricting venue. In addition, venue alone 
does not determine the size of fela awards. Other factors also play a role, 


“ International Shoe V- Washingion , 326 ti.S. 530 (1&46). 

‘-We reviewed the venue roles in 10 states; California, Georgia, Illinois, Kansas. Missouri, Nebraska, 
Ohio, Pennsylvania, Texas, and VirKinia. Freight railroad en)ployTnent in these stales represents about. 
61 pCTcenl ttf total rail employment (95,474 employees out of 187,946 employees). 

‘^Res tatement (Second) of Conflict of Laws , Sec. 84 (1971). Only Georgia and Texas do not apply the 
doctrine of forum non conveniens ; the latter does not apply Uie doctrine lor FELA cases only. 
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such as the comparative negligence of injured workers and the merit of 
the arguments in individual cases. 


Opting Out of FELA 
May Have Unintended 
Consequences for 
Railroads and Labor 


Another modification that the Congress could make is to permit railroads 
and their employees to elect to opt out of fela. That is, the Congress could 
allow the railroads and their employees to decide for themselves, through 
collective bargaining, what workers' compensation arrangement they 
prefer, mjt would have to be amended to allow for such agreements. 
While the option to opt out would give both parties more freedom in 
arriving at a mutually advantageous solution, making iryury compensation 
part of the overall collective bargaining agreement may have the added 
consequence of bringing disputes over iiyuiy compensation under the 
Railway Labor Act. Also, for railroads without unions, as is typical with 
many small railroads, the possibility arises that workers at some railroads 
could be covered by different compensation systems, increasing the 
railroads’ adnunistrative costs and giving employees with similar injuries 
different compensation opportunities. This situation could negatively 
affect employees’ morale. Finally, opting out would require changes in 
either federal or state laws to ensure that injured rail workers are covered 
by a workers’ compensation program in the absence of fela. 


Collectively Bargained 
Injury Compensation Might 
Increase Federal 
Involvement in Resolving 
Disputes 


[f FELA is made a matter for collective bargaining, federal involvement in 
the railroad industry might increase. In particular, disputes about the 
selection of an ii\juiy compensation system during contract negotiations 
could come under the Railway Labor Act. This act governs 
labor-management relations in the railroad industry and is designed to 
reduce the likelihood of strikes. The Railway Labor Act does so by 
mandating a lengthy contract negotiation process and by using federal 
agencies, such as the National Mediation Board, when necessary, to 
mediate (fisputes.^^ If a dispute is not resolved, the President may convene 
an emergency board to propose recommendations. If a dispute threatens 
interstate commerce, the Congress may impose emergency board 
recommendations or other conditions on both railroads and unions. 
Unless disputes about iiyury compensation are specifically excluded from 
the Railway Labor Act, such mechanisms could be triggered, and the 
federal govenunent could be directly involved with any subsequent 
settlement of such disputes. 


“For more inTormation on the Railway t^bor Act. see Rai lroad CioiTipr iiUvcneaK Fe deral Laws an d 
Potides AfTect Railroad Competitiveness {GAOt/BCED-9Z-]6, Nov. 5, U>95). 


Page 34 


GAO/RCED-96-199 Federal Employers* Liability Act 



610 


Chapter 3 

Modifying FEIA Ui^t Beduce BailrcMids’ 
Costs but Coidd Adversely Affect Workers 


Allowing Opting Out Might Allowing railroads to opt out in a nonuiuon environment could also raise 
Cause Problems at issue of iiyury comj^nsation coverage. There are two aspects to this 

Nonunion Railroads issue. One is partial coverage of a workforce. Some state workers’ 

compensation programs do not allow partial coverage of a workforce. 
Instead, all privately employed individuals must be covered unless certain 
numerical thresholds are met, employees fall into an excepted group, or a 
waiver is granted.^^ The second issue is potential exemption from 
coverage. In January 1995, the Department of Labor reported that 15 states 
allowed exemptions from their workers’ compensation programs if 
employers had fewer than a threshold number of workers or met other 
conditions.^® While the requirements varied, in general, exemptions could 
be granted for employers with less than three to five employees.^’ Our 
survey of the small railro^is found that 116 railroad® (about 30 percent of 
the 398 respondents) employed five or fe wer employees.^® 


Allowing Railroads to Opt 
Out Would Require 
Changes in Federal and 
State Laws 


The opting-out alternative would necessitate changes in federal law. Not 
only would pela have to be amended, but legislation might be required to 
provide for alternative coverage. For example, feca and lhwca could be 
modified to cover all railroad workers currently subject to fela. feca 
currently covers employees of the Alaska Railroad who incurred any 
injuries or illnesses before the railroad was transferred to the state of 
Alaska in 1985. feca also covers those railroad workers who are federal 
civilian employees, lhwca also covers those workers who work for a 
railroad but who are engaged in maritime activities, such as loading and 
unloading vessels. In assessing this option, the Congress would need to 
consider the extent to which the federal government would be re^onsible 
for handling and/or adjudicating railroad workers’ claims for benefits and 
the potential impact on federal agencies’ budgets and operations from 
assuming these responsibilities. 


Allowing railroads to opt out of fela might also require changes in state 
law. FELA currently preempts state law in the coverage of work-related 
injury compensation of railroad workers. However, in our review of state 
workers’ compensation law in the 10 states with the most railroad 


’'^Some state workers’ compcnsaticH) programs exempt railroad workers, some farm and casual 
workos, and/or state and local government employees. 

*^ State Workers’ Compensation Laws , US. Department of Labor, Employment Strandards 
Atbnimstratibni Office of Workers’ Compensation Programs (Jan. 1995). 

’’Some states also allowed exemptions if certain financial or payroll conditions were met 

“it *ould be noted that if an employer elects not to he covered, then the employer may be subject to 
lawsuits by empkqrees under the states' general employer liability laws. 
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workers, we found that some railroad workers might not be covered if the 
railroads opt out of fela and changes are not made in state law. For 
example, in 3 of the 10 states — Geor^a, Nebraska, and Virginia — interstate 
railroad workers are specifically excepted from state workers* 
compensation programs. Railroad workers also might not be covered in 
Texas if a railroad elects not to be covered by state workers’ 
compensation. Coverage of railroad workers in the other six states was 
less clear and could depend on a number of factors, including legal 
interpretations about the extent to which states have the power to regulate 
businesses engaged in interstate commerce. 


The Congress Could 
“Grandfather” the 
Current Workforce 
Under FELA 


The Congress could elect not to subject the current railroad workers to 
any one or all of the proposed modifications to fela. In fact, if the 
Congress chose to replace reLA with a nationwide no-fault system or allow 
the railroads to come under state workers’ compensation systems, it still 
could choose to allow existing employees to remain under the current fela 
system. Such “grandfathering," however, may have problems. First, the 
railroads might have to handle iiyuiy claims under two systems or under 
two sets of rules and restrictions, likely adding to costs rather than 
reducing them. Second, two railroad workers suffering from the same 
ii\juries might have access to different types and levels of compensation. 
Although grandfathering might assuage opposition to replacing or 
modiiying fela, doing so might create significant problems. 


Conclusions 


Decisions about modifying fela are complex and must be viewed in 
several ways. From the railroads’ perspective, there may be opportunities 
to reduce costs. For example, capping the noneconomic portion of fela 
awards and attorneys’ fees might act to reduce the railroads' costs, 
depending on the portion of fela settlements represented by noneconomic 
damages and the relationship between attorneys’ fees and settlements. 
Similarly, restricting where fela suits can be filed might reduce costs, 
depending on how many suits continue to be filed in jurisdictions 
perceived as being favorable to plaintiffs. From the injured workers’ 
perspective, however, the issues are different. Modifying fela could 
reduce the amount of compensation they receive or limit the availability of 
legal counsel. There are other complexities as well, such as whether 
arbitration would actually save time and money if applied to a 
compensation system that involves issues of negligence like fela, how 
opting out could change the character of injury compensation for railroads 
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and their workers, and whether opting out could lead to federal 
involveroenl in resolving disputes about compensation. 

If the Congress decides that it wants to modify fela, it will need to take 
into account the possible consequences of some of the proposed changes. 
For example, permitting current employees to remain under fela while 
new employees are under a new system could create tension in the 
workplace. 
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FELA implies to employees of nearly all railroads regardless of size or type 
of service provided. We surveyed the small freight railroads to determine, 
among other things, the impact of fela on overall operating costs.^ We also 
collected information from passenger railroads — commuter railroads and 
Amtrak — on their experience with fela in 1994. Our survey found that 
small freight railroads experienced lower fela costs than the large freight 
railroads, fri part, small freight railroads have lower costs because, on 
average, fewer workdays are lost per on-the-job iiyury and they have a 
lower percentage of usuries that result in lost-work time. In general, data 
obtained on passenger railroads showed similar results. Like the large 
freight and passenger railroads, the small freight carriers purchase 
insurance to protect against large fela payouts and other liabilities. Most 
large railroads have hi^ deductibles and are considered self-insured for 
FELA purposes. 


FELA Costs Were Less 
for Passenger and 
Small Freight 
Railroads 


In 1994, the passenger and small freight railroads experienced lower fela 
compensation costs than the large freight railroads. As shown in table 4.1, 
the passenger carriers paid about J83.7 million, or $0.96 per hour worked, 
while the small freight carriers paid about $42 million in compensation 
costs, or $0.96 per hour worked In contrast, the large railroads paid $2.26 
per hour worked — more than twice what the passenger and small freight 
railroads paid. 


’For the purposes of our analysis, small freight railroads include (I) regionaJ railroads, which are 
Une-haul railroads operating over 350 or more miles of road and/or earning annual revenues of at least 
$40 millicn but less than the thresholds for Class 2 railroads; (2) local railroads, which are line-haul 
railroads falling below the criteria for regional operations; and (3) switching and terminal railroads, 
which primarily perform switching services in a terminal area. The passenger railroads include 
Amtrak, whidi provides the public with intercity passenger services, and commuter railroads, wliich 
provide the public wiUi local and regional passenger services usually between a central city and its 
suburbs. 
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Table 4.1: Summary of 1994 FELA Compensation Costs by Type of Railroad - 

Type of railroad 

Claims and 
suits settled 

Claims and suits 
per 100 
emplc^ees 

Rayout for claims 
and suits 

Average cost per 
employee 

Average cost per 
employee-hour 
worked 

Large- freight railroads 

21.478 

11 

$896,706,801 

$4,756 

$2.26 

Small freight railroads 

1.284 

6 

42,043.569 

1,966 

0.96 

Passenger railroads 

4.370 

10 

83.715.524 

1,911 

0,96 


Mote; Payouts include amounts paid by insurance companies. 

Source; GAO's survey and data {rom AAR and the passenger railroads. 


The cost differences may be traced, in part, to tw'o factors: (1) the average 
number of lost workdays and (2) the wage rate. Data on injuries from the 
Federal Railroad Administration showed that the passenger and small 
freight railroads generally average fewer lost workdays per injury than the 
large freight carriers. For example, in 1994, the average number of lost 
workdays per iryury for both the small freight railroads and the passenger 
carriers was less than half that of the large railroads — 30 days each 
compared with 77 days. Also, the proportion of injuries that resulted in 
lost workdaj^ was lower at the small freight railroads than it was at the 
large frei^t carriers and passenger railroads. In 1994, only 54 percent of 
the irytmes at the small freight railroads resulted in lost workdays, 
compared with 67 percent at the large carriers and 75 percent at passenger 
railroads. We did not attempt to analyze the reasons for these differences. 
At the same time, average wages and salaries were more than 20 percent 
higher at the large railroads — $46,714 compared with $38,730 at the small 
railroads that responded to our survey — resulting in higher compensation 
for lost wages per day lost. Average wages and salaries at passenger 
railroads were even lower — $36,690. 

Adding the administrative and legal expenses for fela increased the 
passenger and small freight railroads’ costs by about 21 percent and 41 
percent, respectively. As shown in table 4.2, the small freight carriers paid 
about $17 million in administrative and legal costs, or $0.39 per hour 
worked. In contrast, the passenger carriers paid $0.21 per hour worked, 
and the large freight railroads paid about $0.34 per hour worked for these 
expenses — about 46 and 13 percent less than the small freight railroads, 
respectively. In part, this is because of certain economies of scale in 
processing claims. The passenger and large railroads might have in-hoase 
counsel, for example. 
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Table 4.2: Summary of 1994 FELA 
Administrative and Legal Costs by 
Type of Railroad 

Type of railroad 

Administrative and 
legal costs 

Average cost per 
employee 

Average cost per 
emptoyee*hDur 
worked 


Large freight 
railroads 

$136,089,284 

$722 

$0.34 


Small freight 
railroads 

17,080.437 

799 

0.39 


Passenger 

railroads 

17,183,667 

425 

0.21 


Source: GAO’s survey and data from AAR and the passenger railroads. 


FELA Costs Were Not 
the Same for AH Small 
Railroads 


Although the small railroads experienced lower overall feia costs than the 
large railroads, the costs were not the same for all types of small railroads. 
For example, in 1994, the switching and terminal railroads experienced 
significantly higher compensation costs under fela than the re^onal and 
local carriers. As shown in table 4.3, these railroads paid about $1.30 per 
hour worked, or almost 67 percent more in such costs than the regional 
carriers and 41 percent more than the local carriers. 


Table 4.3: Summary of 1994 FELA 
Compensation Costs by Type of Small 
Freight Railroad 


Type of small 
freight railroad 

Claims and 
suits settled 

Claims and 
suits per 
100 

employees 

Payout for 
claims and 
suits 

Average 
cost per 
employee 

Average 
cost per 
employee- 
hour 
worked 

Switching and 

terminal 

railroads 

475 

7 

$16,503,941 

$2,556 

$1.30 

Regional 

railroads 

523 

5 

16,804,827 

1.644 

0.78 

Local railroads 

286 

6 

8,729.801 

1,857 

Q.92 


Source; GAO’s survey. 


The higher compensation costs experienced by the switching and terminal 
railroads may be attributable to at least three factors, including the nature 
of the work these railroads perfonn, the degree of union representation, 
and the average level of wages. First, switching and terminal railroads, by 
definition, pjerform switching services in terminal areas; therefore, their 
employees are exposed to potentially dangerous activities connected with 
moving and placing freight cars and locomotives. Second, according to our 


Page 40 


GAO(TlCED-96-199 Federal Employers’ Liability Act 


616 


Chapter 4 

FELA is Less Expensive for Passenger and 
Small Freight Railroads 


survey, in 1994, the switching and terminal railroads had more employees 
represented by labor unions than the regional and local 
railroads — 74 percent of employees compared with 61 percent and 
33 percent of employees at the regional and local luilroads, respectively. 
Those switching and terminal railroads that were unionized had higher 
annual fela compensation costs than the nonunion switching and terminal 
companies — $2,858 per employee compared with $874 per employee. 
Finally, in 1994, the switching and terminal railroads p^d average annual 
wages that were comparable to those of the regional carriers and higher 
than those of the local railroads — $40,707 compared with $40,204 and 
$32,806 at the regional and local railroads, respectively. 

Switching and terminal railroads also experienced the highest 
administrative and legal costs. As shown in table 4.4, these railroads paid 
almost $9 million in administrative and legal costs, or $0.71 per hour 
worked. In contrast, regional railroads paid $0.24 per hour worked, while 
local railroads paid $0.31 per hour worked. The switching and terminal 
railroads’ legal costs alone amounted to $7.4 million — about three times 
the legal costs of either the regional or local carriers. Two factors that may 
have contributed to this result are the number of cases in which an 
employee filed a lawsuit and the number of cases in which the railroads 
hired outside defense attorneys. In 1994, 32 percent of the switching and 
terminal railroads’ fela cases involved a lawsuit, compared with 
23 percent at regional railroads and 13 percent at local railroads. This 
situation may have necessitated the need for outside defense attorneys. In 
1994, the switching and terminal railroads settled 41 percent of their cases 
with the assistance of outside defense attorneys, compared with 
29 percent at the regional r^oads and 20 percent at the local railroads. 


Table 4.4: Summary of 19d4 FELA 
Administrative and Legal Costs by 
Type of Small Freight Railroad 

Type of small 
freight railroad 

Administrative and 
legal costs 

Average cost per 
employee 

Average cost per 
employee-hour 
worked 


Switching and 
t^minal 

$6,966,643 

$1.38B 

$0.71 


Local 

2.923.925 

622 

0,31 


Regional 

5.189.869 

508 

0,24 


Sootce. GAO s survey. 
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Small Railroads Rely 
on Insurance to 
Protect Against Large 
FELA Awards 


The availabUily of insurance to cover a large fela award is critical to a 
small railroad because a large fela award has the potential to severely 
affect the railroad’s financial health. Although liability insurance that 
includes fela coverage has not always been readily available and 
affordable, it appears that it currently is. At the time of our review, most 
small railroads had liability insurance that included coverage for fela 
payouts. 


Insurance Is Critical for like the large freight and passenger railroads, most small railroads 

Protection Against Large purchase insurance to protect against large fela payouts and other 
FELA Awards liabilities.^ Fifty percent of the small railroads that responded to our 

survey had fewer than 13 employees and payrolls under $400,000. 
Seventy-eight perc^t had annual operating revenues of less than 
$5 million. A large fela award, if paid entirely out-of-pocket, could 
threaten these railroads’ sunnval. To reduce the impact of large fela 
awards, these railroads purchase insurance from private companies. 

The results of our survey showed the critical role that insurance plays in 
protecting the small railroads against large reLA awards. Almost 88 percent 
of the small railroads had some form of insurance, typically railroad 
liability insurance that included fela coverage, and 68 percent of these 
policies had deductibles that ranged from $25,000 to $100,000 per claim. In 
the event of a large fela award, a railroad with bability coverage would be 
responsible for its deductible. 

Only about 12 percent of the railroads that responded to our survey 
reported that they were self-insured. Railroads can self-insure if it is 
cost-effective to do so. For example, some railroads choose to self-insure 
themselves because they have the resources to cover their potential 
liabilities. Similariy, a railroad with a history of only a few minor iryuries 
per year could also choose to self-insure itself for fela purposes, finding it 
cheaper than paying insurance costs. Our review of the accident and iryury 
histories of the self-insured railroads that responded to our survey showed 
that about 25 percent of these railroads had no work-related injuries from 
1990 through 1994. An additaonal 25 percent had five or fewer injuries 
during this period. 


^Although dw large freiglit and passenger railroads are generally considered to be sell-ins«red for 
uyury compmtsation, many of these railroads maintain liabili^ insurance that includes FELA coverage. 
Howev«, the deductible levels are much higher than those for the small railroads. In 1994, the 
deductibles for large freight and passenger railroads that provided this information ranged from 
S2 million to $25 million. 
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Insurance Does Not Pay All Although insurance protects the small railroads from paying out-of-pocket 
FELA Costs large fela awards, most fela settlements are -within the limits of the 

deductible. As shown in figure 4.1, on the basis of our survey results, we 
estimate that in 1994 the small railroads paid about 89 percent of the fela 
compensation costs themselves. liability insurance paid only about 5 
percent of feoa costs, and medical insurers paid the remaining 6 percent. 
According to our survey, only 10 small railroads had fela payouts that 
exceeded their deductible levels. These payouts accounted for $2 million 
and only 17 of the 1,284 cases settled in 1994. 


Figure 4.1 ; Distribution of 1994 FELA 
Payouts for the Smali Railroads 



6 % 

Medical insurers 
($2-5 million) 

5% 

General Liability Insurers 
($2.0 million) 


Small Railroads 
($37.9 million) 


Source; GAO’s survey. 


To cover employees’ medical expenses, the small railroads either pay the 
costs directly or, like some large freight railroads, obtain special hesilth 
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insurance. A fecial health plan provides for 24-hour coverage of both 
work-related and off-duty iiyuries and illnesses. Our survey showed that in 
1994, about two-thirds of the small railroads purchased some foiro of 
health insurance to cover ixyured employees’ medical costs. 


TnQiiranpp T«; Pnrrpnflv fela insurance has not always been affordable for the small railroads. In 

ii bur I y 1980s, only one domestic company provided small railroads with 

Available and insurance that included fela coverage, and according to one insurance 

Affordublp company official, premiums were double what they are today. As a result, 

the small railroads either paid costly insurance premiums or assumed the 
risk of these liability costs themselves. We identified eight companies that 
as of August 1995, provided small railroads with liability insurance that 
included fela coverage. Because of the increased competition, premiums 
have declined over the past 5 years. Insurance industry officials estimated 
that in 1995, small railroads’ annual premiums for liability insurance with 
FELA coverage generally ranged from $25,000 to $50,000. One official 
described an average policy as costing $50,000 for $5 million in coverage 
with a deductible of $50,000 per claim. 

Our survey results for the small freight railroads generally support the 
estimates of the insurance providers. Of the 264 railroads that provided us 
with information on their insurance costs, 54 percent paid less than 
$50,000 for a liability policy that included fela coverage. Most of these 
railroads’ deductible levels ranged from $25,000 to $100,000, and just over 
half of the railroads had annual premium costs that were 10 percent or less 
of their payroll. Many of the railroads with annual premiums of $200,000 or 
more had more employees and higher payrolls. The cost of premiums for 
half of these latter railroads was also in the 1 0-percent-of-payroll-or-less 
range. 
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Figure 4.2: Liability insurance Costs 
Paid by the Small Freight Railroads in 
1994 


60 Percent of Railroads 



Annual Liability Irteuranee Cost 


Source: GAO'S survey. 


Insurance Purchasing 
Groups Are Not 
Widely Used 


A small railroad could reduce its liability insurance costs by pooling its 
resources with other small railroads and obtaining a group policy. Such 
purchasing groups were authorized for fela purposes by the Liability Risk 
Retention Act of 1986. A purchasing group would spread all or any portion 
of its members’ liability exposure and costs. While 10 percent of the 
railroads in our survey reported that they were part of purchasing groups, 
upon further review, we found that most of these railroads were 
technically not in such groups. Rather, these railroads were subsidiaries of 
railroad management companies and other entities that owned more than 
one railroad and had group insurance for their railroads. Like a purchasing 
group, this arrangement serves to spread the railroads’ liability exposure 
and costs. 


Most of the railroads that responded to our survey reported very little 
interest in participating in a purchasing group, and only 16 percent 
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indicated tiiat they had ever seriously considered entering into such an 
arrangement For the railroads that had not considered a purchasing 
group, the most common reason given was that no other railroad had 
suggested it Another leading reason was that these railroads did not want 
to depend on the safety records of other railroads in the underwriting 
process. 


Conclusion 


FELA does not appear to be any more burdensome for passenger and small 
freight railroads than it is for the large freight railroads. Our review 
suggests that compared with the large freight railroac^, passenger and 
small freight railroads are less burdened by fela and that they currently 
can insure gainst catastropliic losses. Therefore, we found no reason, at 
least on the basis of rinanclal considerations, that these railroads need to 
be treated differently in any deliberations about whether to either modify 
FELA or replace it with a no-fault compensation system. 
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The model used in this analysis was developed for the Association of 
American Railroads (aar) by Mercer Management, Inc. It is designed to 
estimate the benefits that ii\jured railroad workers might have received if 
their iryury compensation had been provided under a no-fault 
compensation system rather than imder the Federal Employers’ Liability 
Act (feia). 

If the railroads’ files divided information on injury compensation 
settlements into amounts for each type of loss suffered as a result of an 
injury (i.e., economic compared with noneconomic losses), comparing 
FELA payouts vidth those likely under alternative no-fault systems would be 
straightforward. Those damages that are not compensable under the 
no-fault alternatives, such as awards for pain and suffering, would be 
deleted. Damages that are compensated at different levels would be 
adjusted, and damages that are not compensated under fela but are 
compensated imder no-fault alteniatives would be added. However, 
because the railroads do not separate the compensation settlements by the 
various types of dam^es, estimating payments under the alternative 
systems involves estimating the benefits tliat workers would receive under 
the alternatives, summing those benefits, and comparing them with the 
lump-sum settlement that the workers actually received under fela. 

We made some modifications to the model to account for changes in the 
data supplied by the railroads and to adapt the mode! to the alternative 
no-fault systems that we chose to analyze. 

Data were supplied by the Burlington Northern, CSX Transportation, 
Norfolk Southern, and Union Pacific railroads. These four railroads are the 
same ones that participated in the Mercer Management. Inc., study for aar, 
and the model is designed to use the data from these railroads. While only 
four railroads are used in the estimates, these railroads represent about 60 
percent of the employees of Class I railroads. ^ The data supplied are for all 
10,158 injury claims closed in 1994 for these four railroads.^ 

We looked at the effect on the railroads’ injury compensation costs of 
adopting a uniform benefit plan that would apply to all workers. We 
considered two alternatives whose level and structure of benefits were 
derived from the two existing nationwide no-fault insurance systems that 
are administered by the federal government. The Federal Employees' 


'Class 1 is a designatiofl used by the former Interstate Commerce Commission. In 1994, railroads with 
revenues of at least $355.9 million were designated as Qass i railroads. 

had suffident data to analyze 10,153 of these claims. 
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Compensation Act (fbca) defines the compensation system that applies to 
civilian employees of the federal government, and the Longshore and 
Harbor Workers’ Compensation Act (lhwca) defines the system that 
applies to workers employed in the maritime industry. 

FECA benefit levels are lugher than those under lhwca, but both systems 
authorize higher benefits than are generally paid under state workers’ 
compensation systems. If the railroads shifted to state workers’ 
compensation systems, their ii\jury compensation costs would likely be 
lower than the estimates presented here, as would the benefits received by 
injured workers. 

In this appendix, we describe the structure of the model, the benefits paid 
under the two alternative systems used in our analysis, the assumptions 
we made about inflation and various discount rates, and the effect of 
different assumptions about permanent disability. Finally, we present the 
results of the model. 


^tniptiirp nf thp Mndpl The Mercer Management model incorporates amain computation model 
and four small mapping programs. The mapping programs translate the 
unique data sets of each of the four railroads into a consistent set of inputs 
for the computation model. The computation model estimates the benefits 
that a worker would have received imder an alternative system by running 
the claim through a number of modules, each of which computes one of 
the benefits. 


Mapping Programs The mapping programs translate the data into consistent forms, construct 

new variables, and estimate missing data. Each railroad tracks information 
on an employee and the circumstances of an on-the-job injury in its own 
way. However, the computation model requires that all of the variables 
used to estimate a benefit be consistent. The primary purpose of the 
mapping programs is to translate the railroad-unique data into variables 
that can be used in the computations. Becaase some railroads do not track 
all of the data that are required to estimate a benefit, the mapping 
programs also construct variables (from available data) and supply data 
for missing variables. 

We modified the mapping programs supplied by Mercer Management to 
reflect changes made by the railroads to their claims files since the model 
was developed and to provide the specific variables required for 
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estimating the benefits of feca and lhwca. The only additional significant 
change was our substitution of different wage variables for those used in 
the original program for missing wage data. For two of the railroads, CSX 
and Burlington Northern, we used the median wage of injured workers in 
the year of the claimant’s accident from the other railroad in their region 
(Norfolk Southern for CSX in the East and Union Pacific for Burlington 
Northern in the West). 


Computation Model The computation model runs each claim through modules that estimate 

the benefits for current and fiiture wage loss, scheduled benefits, 
vocational rehabilitation expenses, health insurance premiums (for totally 
disabled employees), and death benefits, when appropriate. Parameter 
values that reflect the benefits of the compensation system being 
estimated must be entered. Medical expenses were not estimated because 
it is assumed that coverage for medical expenses related to workplace 
injury (including medical rehabilitation) would continue to be provided as 
it is now through the railroads’ health plan if the railroads adopted a 
uniform, nationwide no-fault compensation system.*'* 

'Fhe model prod\ices estimates for each injury claim on the basis of the 
severity of the iiyury. For those workers with temporary and permanent 
partial disabilities who return to woric, the model calculates actual wage 
loss and any scheduled benefits. For those workers who do not return to 
work, the model estimates actual wage loss, rehabilitation expenses, 
future wage loss, and future medical premiums. For deaths, the model 
calculates funeral and survivors’ benefits. 

The model permits the user to select values for key parameters in the 
estimates. These Include wage compensation rates, the scheduled benefit 
structure, rehabilitation expenses, health insurance premium benefits, 
death benefits, inflation rates, the discount rate, and the percentage of 
permanently totally disabled workers who are unable to return to any 
employment 


^This assumption is based on evidence considered in the NationaJ Research Council’s 1994 FELA study 
that incficated that the railroads’ current medical costs for iiyuries may be lower than those of Q^ical 
nofault workers' cranpcnsalion systems. Consequently, if railroads were to join srate workers’ 
compensation systems, the medical cost component of their iiyuiy compensation costs would likely 
rise, paiticulBrly if medical self4rtsuraiu:e were not permitted. Railroads currently pay 100 percent of 
the medical costs forwork-rclaied irguries. Both FECA and LllWCA also require 100-percent coverage 
by the employer. 
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Benefits Paid Under 
FECA and LHWCA 
Used in the Analysis 


The principal benefits paid under the two alternative systems — and 
computed by the model — are wage loss, scheduled benefits, rehabilitation 
expenses, health insurance premiums for permanently totally disabled 
workers, and death benefits. The benefits of these two systems differ 
somewhat 


Wage Loss Wage-loss compensation may be temporary or permanent, depending on 

the nature of the iryuiy. Temporary disability extends from the time of 
injury until the employee returns to work. Permanent disability may occur 
if some lingering impairment from the injury reduces the injured worker s 
ability to work (permanent partial disability) or prevents any work at ail 
(permanent total disability). The model estimates temporary total, 
permanent partial, and permanent total disability benefits, where 
applicable. 

For FECA, 100 percent of the wages are paid for the first 45 days of lost 
work. After that time, either 66.7 percent or 75 percent of the wages are 
replaced, depending on the number of dependents. For lhwca, tire wage 
replacement rate is 66.7 percent for ail lost time after a minimum period of 
3 days for all employees. After 14 days, the first 3 days are also 
compensated. Under feca, the employer pays the employee’s full wage for 
the first 45 days of the wage loss due to injury in the workplace. Only if the 
disabiliQ' continues past 45 days do the wage replacement and other 
provisions of feca ^ply. At that time, a 3-day waiting period applies 
before wage replacement benefits begins. Those 3 days are compensable if 
the disability continues for 14 days or permanent impairment results from 
the iryury. 

Both FECA and lhwca provide for permanent partial disability 
compensation only if the workers’ wages are affected (except for 
scheduled benefits, which are discussed below). If the worker returns to 
work at a lower wage than before the injury, a portion of the difference 
between the new and old wage rates is provided as compensation. This 
compensation continues as long as the wage loss continues. 

Permanent total disability compensation provides wage replacement 
benefits for those workers unable to return to any employment. Under 
both FECA and lhwca, compensation continues as long as the total 
disability continues. 
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Under most no-fault systems, the wages paid for wage replacement are 
about two-thirds of the preuyury wages, are not taxable, and are subject to 
maximum and minimum amounts. The wage replacement rate is 
two-thirds of the weekly wages for workers covered by lhwca and for 
employees with no dependents under FECA. For married employees or 
those with at least one dependent, the wage replacement rate is 75 percent 
under feca Under lhwca, the minimum weekly payment is 50 percent of 
tlie national average weekly wage as determined annually by the 
Department of Labor. The maximum is 200 percent of the national average 
weekly wage. The minimum for feca is 75 percent of the salary at the wage 
rate in the GS (general service) schedule for a GS-2, step 1, or 100 percent 
of actual pay, whichever is less. The maximum is 75 percent of the salary 
at the highest step of the wage rate at the GS-15 level. 


Scheduled Benefits The two federal compensation systems, as well as nearly all state workers’ 

compensation systems, have a limited schedule of benefits for specific 
injuries in addition to compensation for lost wages. These benefits are for 
irguries that result in the loss of, or loss of the use of, various body parts 
including fingers, hands, arms, toes, feet, legs, sight in one or both eyes, 
hearing in one or both ears, and disfigurement 

The benefit schedules for feca and lhwca are the same, but because tl\e 
wage caps and wage replacement rates of the two systems differ; the 
dollar amount received by an employee may differ as well. Compensation 
is based on a schedule that provides a certain number of weeks’ pay for 
each irgury, although scheduled payments are not made while temporary 
total disability payments are occurring under feca. For example, the loss 
of a leg would entitle the injured worker to 288 weeks pay that is 
independent of any salary that the employee might also be earning after 
the iryury. 


Rehabilitation Expenses For those employees with serious injuries who may not be able to return 
to their previous job, vocational rehabilitation is often available in an 
attempt to return the worker to some gainful employment. Both feca and 
LHWCA provide vocational rehabilitation benefits for training and expenses. 
Rehabilitation expenses depend on the number of employees who receive 
vocational rehabilitation and the average cost per employee. It is assumed 
that all employees who did not return to work after their fela settlement 
wm go through rehabilitation. Tliose who are assumed to return to work in 
the model are assumed to have been successfully rehabilitated, and those 
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who are assumed to be permanently totally disabled are not successfully 
rehabilitated and therefore are not capable of returning to work. 

Health Insurance 

Premiums for Permanently 
Totally Disabled Workers 

Although permanently disabled workers receive wage replacement, they 
may or may not be eligible for continued health insurance premium 
subsidies from their employer. Under feca, disabled federal employees 
receive the same health insurance premium subsidy that they received as 
employees. There is no requirement under lhwca for firms to subsidize 
health insurance premiums, although firms may elect to provide injured 
employees with this benefit. 

Death Benefits 

Death benefits are typically paid to surviving spouses and dependents of 
workers who die from job-related injuries. F\mera] expenses may also be 
pro\dded. Both feca and lhwca provide survivors’ and funeral benefits. 
Under feca, the percentage of the deceased employee’s wage that is paid 
to the survivors depends on the number of survivors. For example, a 
surviving spouse would receive 50 percent, and a spouse and two children 
would receive 75 percent — ^the maximum, feca provides a funeral benefit 
of $800 and $200 for the administrative e:q)enses for terminating the 
decedent’s employment with the federal government. Under lhwca, a 
single survivor receives 50 percent of the employee’s wages; if there is 
more than one survivor, the amount is raised to two-thirds of the wages 
subject to the lhwca maximum. The funeral benefit is $3,000. 

Assumptions About 
Inflation 

Inflation rates are used to estimate future changes in employees’ wage 
rates, in the national average weekly wage, and in the cost of health 
insurance premiums. For estimating future wage increases, we used the 
long-term inflation rate for the consumer price index for urban consumers 
estimated by the Congressional Budget Office in its August 1995 budget 
update — 3.2 percent For the health insurance premiums, we used 

6.5 percent as the inflation rate. This rate represents the recent trend in 
estimates of the annual increase in the cost of medical services. 

Use of Various 
Discount Rates 

Discount rates are used in the model to discount back to 1994 the 
estimated future stream of payments that injured employees would receive 
if they were paid under feca and lhwca. Under those systems, wage 
replacement occurs as it is incurred. Therefore, an employee who is 
permanently disabled would receive wage replacement extending a 
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number of years into the future. To compare these payments with the 
lump-sum setOements made to employees under fela in 1994, the 
payments mtist be discounted back to 1994. 

The choice of discount rates can significantly affect the outcome of the 
estimates, particularly when combined with the permanent disability rate 
that determines the estimated number of severely iiyured workers for 
whom benefits will be calculated. Therefore, we ran the model with three 
different discount rates: 8 percent, 10 percent, and 12.5 percent. These 
rates are nominal — not real — discount rates because future benefits have 
been inflated. These rates cover a range of possible discount rates around 
the 7-percent real rate used by tlie Office of Management and Budget for 
regulatory and benefit-cost analyses, which equates to a 10-percent 
nominal rate. 


Effect of Assumptions 
About Pemanent 
Disability 


As part of their fela lump-sum settlements, many ii\iured workers do not 
return to work for their previous employer.'^ We assume that for some, the 
severity of their injuries may preclude their return to any work. Others 
may not be capable of reluming to their previous job on the railroad, and 
still others may be capable of returning to work but choose to take their 
FELA settlement and attempt to find gainful employment in another 
industry. If all workers who did not return to work under fela were so 
severely iiyured that they could not return to work under the no-fault 
alternatives, they could receive permanent total disability payments until 
their death. For lesser levels of permanent disability that result in only a 
partiaj loss of wage-earning capacity, workers would receive 
compensation for a proportion of this wage loss. 


The actual distribution of permanent disability and the resulting loss of 
wage-earning capacity deterroines the compensation that mtist be 
estimated for this group of workers who left their railroad after settlement, 
However, the information on injuries reported in the railroads’ files and 
used as the input in the model is insufficient to determine with certainty 
the severity of these employees’ injuries. Because this distribution is 
unknown, assumptions about it must be made. A wide range of 
distributions is possible, each with a different number of workers at 
different levels of permanent disability ranging from 5- or 10-percent 
disability to a lOO^ercent disability (permanent total disability). Rather 
than estimating a large number of alternative distributions, various levels 


*Of the 10,153 claims closed by the four large railroads, 1,327 claims involved workers who did not 
return to work after their settlement. 
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of permanent total disability were estimated; each level is equivalent in 
wage compensation cost to a large number of possible disability 
distributions. 

Assuming that all these workers are not capable of returning to work 
would be an extreme assumption, and in the estimates reported, this is 
used as one extreme. The other extreme, in which all these workers are 
capable of returning to railroad employment, is also estimated, as are 
various intermediate points. 


Model Results 


The results of our estimations are presented in table I.l.'' Besides the 
benefit levels of the no-fault system being estimated, the results depend 
primarily on the discount rate chosen and the unknown number of 
workers who are permanently disabled by their injuries. Table 1.1 shows 
the total estimated payouts for the four large railroads that we examined 
for three discount rates and for a range of assumptions about the 
incidence of permanent total disability among the workers who did not 
return to railroad employment after receiving their fela settlement. If all 
workers who did not return to the railroad were actually physically 
capable of returning to employment at their preinjury wage, then these 
railroads’ costs might have been or\ly about one-third what they paid under 
FELA in 1994. At the other extreme — if all of these workers are permanently 
totally disabled and therefore incapable of returning to any work — then 
these railroads’ costs might have been higher by 1 3 percent (lhwca at a 
12.5-percent discount rate) to 53 percent (feca at an 8-percent discount 
rate). In 1994, the four railroads paid $479 million in total fela payouts. 


a worker was eligible for a Railroad Retirement Board disability or retirement benefit, that benefit 
was estimated and suMmeted from the results reported here. 
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Table 1.1; Estimated Payouts in 1994 
for Four Large Railroads Using 
Various Assumptions About the 
Incidence of Permanent Total 
Disability Among Workers Who Did 
Not Return to Work Following a FELA 
Settlement 


Dollars in millions 

Incidence of 
permanent total 
disability in 
percents 

Total compensation cost with 
FECA-level benefits 

Total compensation cost with 
LHWCA-levei beneHts 


Discount rate in percents 



8 

10 

12.5 

8 

10 

12.5 

0 

$164 

$168 

$174 

$146 

$149 

$154 

10 

222 

217 

216 

201 

196 

195 

20 

280 

266 

256 

256 

243 

234 

30 

33S 

313 

296 

310 

2S8 

272 

40 

393 

361 

337 

364 

334 

310 

50 

453 

412 

379 

421 

382 

351 

60 

506 

457 

417 

471 

425 

387 

70 

562 

505 

45B 

525 

470 

4?6 

80 

619 

553 

498 

580 

517 

465 

90 

677 

602 

540 

635 

564 

505 

100 

733 

650 

560 

688 

609 

543 


Although the incidence of permanent disability is unknown for this group 
of workers at these four railroads, the break-even point between fela and 
the no-fault alternatives can be seen in the results. The percentage of 
workers who must be permanently totally disabled for the cost of the 
no-fault alternative to equal the amounts actually paid under fela varies 
with the discount rate applied and the no-fault systems' benefit levels. (See 
figs. 1. 1 and 1.2.) The lower the discount rate, the more costly the future 
payments to each iiyured worker and, therefore, the higher the percentage 
of workers who must be capable of returning to work for the break-even 
point to be reached. The break-even point ranges from about 55 to 
75 percent for FECA-level benefits and from about 60 to 80 percent for 
LHWCA-Ievel benefits. 
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Figure 1.1; Estimated 1994 Total Injury 
Compensation Costs for Four Large 
Railroads Using FECA-Levet Benefits 
and Different Discount Rates 


800 MiHions al etoHars 

700 


500 

40D 

300 

200 

100 

0 10 20 30 40 so 60 70 80 eo 1Q0 

Percentage of permanently talafly disabled 



8% discount raio 
10% tfiscooni rale 
l2.S%discouni rate 
Actual payout urvder FELA 


Source; GAO‘6 a^lysis ol cata on FELA claims that were closed in I9«ta at four targe railroads 
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Figure 1.2; Estimated 1994 Total Injury 
Compensation Costs for Four Large 
Railroads Using LHWCA-Level 
Benefits and Different Discount Rates 


800 Millions of dollars 



Parcentage of permanenUy totally disabisd 


“ 8% tfecownt tale 
discount rate 
• 12 5% discount rale 

Actual payout under F5LA 


Source: GAQ's analysis of data on FELA claims that were closed in 1994 at four large railroads. 


For the group of workers who return to railroad employment following 
their fela settlement, these four railroads would likely have saved about 
two-thirds of their actual fela payouts of $147 million.® The payouts with 
FECA- and LHWCA-level benefits are shown in table 1.2. Most of the estimated 
amounts that these workers would have received under the no-fault 
options are for wage loss. Under their fela settlement, these workers 
likely received an additional amount, for noneconomic damages (chiefly 
pain and suffering) and perhaps for some expected future wage loss or 
other impairment not shown in their claim file. If the latter is the case, the 
estimates for feca and lhw'CA would underestimate the costs for these 
workers. The numbers in table I.l include the amounts shown in table 1.2. 


®Of the !0,153 claims examined, 8,826 involved workers who continiiod to woidc for theu railroad after 
their setUanem. 
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Table 1.2: Estimated Payouts in 1994 
for Four Large Railroads for Workers 
Who Returned to Work Following a 
FELA Settlement 


Dollars in millions 

Discount rate in percents 

Payout with FECA-ievei 
benefits 

Payout with LHWCA'Ievel 
benefits 

8,0 

$48 

$40 

10,0 

50 

42 

12.5 

53 

45 
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Small Railroads’ Responses to GAO’s 
Questionnaire on Experiences With FELA 


U^. General Accounting Office 

GAO Short Line and Regional Railroads’ Views and Experiences 
v»ith the Federal Employers’ Liability Act (FELA) 


Introduction: 

Tbe United Slates General Accounting Office (GAO), an agency that examines issues for 
the Congress, U conduciing a study of possible modificaiioas or alternatives to the Tedera! 
ETnplt>yer$' Liabili^ Act (FELA). This law governs compensation to railroad workers for 
woric-related iojuries, fatalities and occupational illnesses. This investigation was 
requested by the Subcommittee on Railroads, House Coimnittec on Transportation and 
In&aslnicture. 

As 8 pan of our review we are galbenng base line data on tbe costs and benefits of tbe 
FELA process and asking about opliODS that might increase the efrectivene-ss or efficiency 
of the FELA process. We arc also interested in possible alleniatives to FELA that could 
provide similar employee compensation at a lower cost Finally, we art asking about the 
availability and affordability of insurance to cover injured workers uuder FEIA. To 
obtain these data we are .sending a quesiioosairt to all regional and short line railroads. 

If you are the president or CEO of more (ban one regional or short line railroad you wilt 
receive more than one questionnaire. Please respond to all quesciooniures you receive but 
respond only for the particular railroad tbat is identified on (be attached label. Please 
respond within 10 days of receipt of the questionnaire, if possible, in tbe enclosed self- 
addressed business-reply envelope. If tbe envelope is missing or has been misplaced 
please return tbe questionnaire to the following address: 

U.S. General Accounting Office 
Attn: Carol Ruchala 
Room 11126 
441 G St., N.W, 

Washington. T>C 20548 

(f it would be more coDvenieot for you. you can fax your response back to GAO at (202) 
512-6171. 

If you have any questions, please call Carol Ruchala at (202) 512-6846. Thank you for 
your assistance. 


* NOTE; for alt questions unless otherwise noted i 

1 
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FEl-A SETTLEME^rrS 

QI. Fw this qucsUoD aod thmughoiU the qucsUounairc, a settleincrt is defined as a case 
whCTc tbe railroad’s total cost (i.e., all medical, n-age loss, pain and suffering, and any 
other costs) has been paid ot a .srractured payment schedule has been agreed upon. 

In the following tabic we are sseking infonnation on youi railroad’s wofk-reiated injury, 
death, and occi^ational illness cases settled in calendar year I??*!. These are the cases in 
which the wOTker received some paymeots. These payments could be made cither directly 
by your railroad or by ds insurance company. Please enter the number of cases seillsd in 
each category tekiw and the total payments for each type of expense for tho.se cases. If 
• there were no casM in a category, cater Os for all amounts in that category. 


Setllements in 1994 with eroployses who were not represented by attorneys 





S pend lev ^anicn lorn 

.'Jl'fsuMl pnin >.nd 
ir.ircns^ or oitiir 0 >b- 
rsonnur)' lilviM 

Work'teiaKd injuries 





Wi)rt<-rekaiB<J destb-s 

Fa r summary of respomes to Qi sac table at the cud of the que.stnimiaite | 

Oociipclional illnesses 


1 SUnletKBii IQ i'lM ivii'o employees who wew lernsentad by anomsya j 


WM 

S («vi-(ir.sceivi 

tad t>) iBUiraeo: Sx 


1 p*>U [nt niiiiK Kxi 

wnjfri pain :ind 

Bionnmry li>un 

1 Wculi-rElMtd injuhes 

SBIBB 

HHHHI 



ICZE^SISSHH 

ibhhh 


HHHH 



■■■■ 

■■■■ 


BBBPBiJ 


1-or tliiW!; caji* witied lo .t'v-t, b<>w laaoy. 
any, a»vc*!ved on ouisidt elaiins sonics M 
.'By !?int duriftg !b« nsjotitw 

»i«Vw scMicieeot? (£ni« nurolitx) 


I nwticmcnU- 


••M2 


rw those cases wniot ifi !5'5>4, how man), if 
Doy. tovolved the hmnj o: tise of «:i ou*s>d; 
hgai cotiTKc! hy your railroad ai an> lime 
duniig the sDvesiiphoa.n:|ouaiiO!i, ondtor ' 
settlement? (£msr tiutnhsr; if noite, emsf D) 

ni«a--l 0 scnlcmsatj ic«ai“'102 K“392 


Of the canes settied m i.'Md. how many, if 
any. involved the filing oi a FcJrnil 
lhiipk>y«Ts' Liabilliy Act (FEl.Aj law suit by 
an empltiyee? (Enier luunhsr, if nont, salet 
0) 

meai)''t',2 eises iavoh’.ins Nw =ims 
totaWtl N-'3“2 


Of tlw 5TX.A lew .su«* ftoainsi your railroad 
closed III 19M . huw inatiy, if any. of those 
suits tcsuiitd in a ju-y verditi’ ffiri'.et 
numbn. if nunc, eiiisr 0) 


n !u::v 


ftliiiCt 
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Qd. To ^ best i>f your icKiwied^ -»'])» wss 

your rai'road's toui FEI-A-fg l ateii tcgal «»t 
ic ■ 994? CEiuer Htnouia) 

ineaD“S32.5b4 lOial^SlJ.SM^Sj N-3<i5 


Q7. To the best of your ktiowirfge, what was 
your Tsiiroad’s toia! FELA-reUtsil 
adminisirahve xtii isvestssatrve cost in 
Note, by administrative cost vc mcao costs 
that accrue from T^lruad t n ^ oyew 
esablishins and SKHUionDg cUims. assidios 
ia tte Gl>:ig of claims, invcsiigannp the 
meiib of a case, riKnitonog a case dunog 
lehAiliizTton. and aistfianiig soideineots; 
this doer NOT ineluds any leg^ costs. 
(Esist amount; if nans, enter 0) 

ms8n-'Sn<'25 tot^$4,S43.4M N”58) 


Q8, A? any time in I W. did your railroad hnwc e 
p^mancar lo-boose staff arotneyls) who 
worked on FEUA-reUiec Riaiiers? (Cheek 
ooe) 

5.Sn Yes 
915% Ni) 

2 .0% missing 


LlAUfLirY INSCRANCE ISST'ES 

Q9 UTia; type of ustvattee coverage, if arty, are 
FELA clnims against your rsdfoad covered 
uader? (Check one) 

81. ?% OcBCia: liibilify poicy that -neiuiks 
FELA coverage 

2.3% Special policy for FELA 

I2.l%‘ None, self-iasufcd «»» SKI? TO 

QB 

l.pAi Other policy — * M.'iASE 

SPECIFY 

3.5% nissurg 


QiO. \Vh31 IS the icif-insucancc rvtcnhon amount, 
if any. Ihst y«uf rzi'.rtiad musl pay bslorc 
your insuranci covers s FELA olairt.^ (Erilct 
anwuBt, if none, enter 0) 

mraD^=S33" '-'MO per case 'N- 33i 
racdiaB^SSO.OOO 


Qll. Tc the best of your knowk-dge, in 1994 what 

genera! liahiliiy tiivcrage wa.i; attriHilatile tti 
tbs FELA portion of the coverage? (Enter 
ptreeiii. if have special FEL.A policy. L-nttr 
H'A) 

tne8n~.'4.0% N-3l>2 


Q'i2. lo 1994. what wa* the soitnial cosi of either 
your railroad's general liability coverage that 
included FELA or your railmsd’s special 
FELA policy u a pcrveni of your railroad’s 
total psyrol'? (F.-Bifr peioee' on the 
appropriate line) 

mc»n '17.0*A for general liability N"'372 
ni«ao'7.{i% for specisi FELA policy 


QI3. One BllmtMive to individual railmatU each 
buying their own FELA coverage is for a 
number of nilrosds to pool Iheu resources to 
buy iastiruice that would cuvu’ all of them. 
Vim your railroad scrttiusly considered sucb 
an airnngemcni with any utlier raiiioads? 
(Qwek 0110) 

83.2% No 

15,3% Yes SKJPTOQIS 

1.5% missing 
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r 


QM. Wb] bes your railroad ucv^ seriously 

ccio'^idcced vntsring into a pool with iHhiT 
rattroads? (Chs:ik alt that appiy) 

19.0% '>^'ouId raise insurance premiums 

Would take too muefa eRon to set 
up (be pool 

56 WomW ake too thuA rilort to 
administer claims 

5i ;% Don’! wan! w doetid oo tbs saisiy 
Tctxinb of mber railroads 

■>?.!% No other railroad has suggested such 
an anongcmeoi to w 

14,5% OOior — * ?LE.<>,SE 5PCCIFV 


Ql$. H your railroad tutrsnl'y in aa iosutwee 
pool ibai includes FEl.A with any other 
raiiioarts? (Chwi one) 

I0,>y.- Yes 

i4R.:% No -^SKIFTQQIT 
1.5% missms 


QIS, iu 199*;. (lid your laijiosd cover ]0f,i% of 
employee cosL'- for rncdical lico'.irieni 
lesuhitip rroiR woik-feklsd uijuries sod 
iUossses. ciUicr iltrougft ilirsc; payrneo's or 
mfurance? (Cheek one; 


JS% No 

15.3% Ni'A tiu mcclicai iTcatmenis 


VIEWS ON FTiLA 

Q3C. How ssiisfieiJ or dissstisfied is year miirood 
wi:b the ciiTeoi FELA sysiem? (Chsek one) 

t.0*/» Very satisiieci 1 

> SK.rP 

S.5% Siijnowhai siiisfied I TO C.12J 
10.6% As salisricd ns dissatisried 
iS.cH Sojrnswbol dissatiarifd 
62.0% \>,ry dissaii.tfied 

7.11% miseitig 


Q16. llow many other railrotds arc in your 
iTjFurancc pool? lEnici nunihci) 

rricac”l3.3 railroails N-37 

MEDICAL JNVSURANCE ISSUES 

017. lu 1994. did your railroad have medical 

insuiasts thsi covered employee worVorciJicd 
lOHines and (v.riipat'onal illncsiccs* (Check 


33.4% No =-SK;1TT0Q19 
2.3% missmg 


Q21. 'ATist art the bigjc.ti ooneems your railrijad 
has with llic cu.7sr)i KELA syticm? (Cheek 
all tliRi apply) N‘ 341 

89,7% Unccnaialy or unpredicMbiUty of 
sctrlcmeni amouais 

70.4% Jury Rystem determines swards 

6ri.6% .Award amounts vary by venue 

75.1%c Railroads always <«n!iiderLii 
negUgsni 

79.8®!i CiMtes an udvcrsatlal relationship 
bciw-uen muiiagemcri! and Ixlwr over 
ttic serteinent of claims 


Q1S. To ibe best of yrntr Vsiawiedjc. in 1994, what 
was lb: annoal cost of y^* raiboad's 
medical iDMirsnce 3.s a psccat of your 
railroad's total puyToU? {Eoic; perceat) 

->cao'^119% N%2Jti 


75.7% F.ncouTjgce Fraudiiicnl claims 

Inspcticf inveshctition of accutents .a: 
adtlrcetmi; the cius«5S of stvident; 

U,?V. Olher ==» WJ-.ASF SPECIFY 


4 
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The foHn-wing modificaiions » FELA iwvc bean proposaU. Would ycM 
tht-* changes? (Citcle our Bomba Jbi cacn that bef. rcprcscsiu your i 


Lrpislative op on pain ai 
iuRsring awards 


Lcpisiwvf cap oc 
plahunfs legal fees . . 


Reduce time iimit nora 3 
»o 2 years fw an eirployi 
>c- nie e law su 
ons:n«; FbEA 


81.?% 

62.1% 


the 


Q23. The fcliowing ebsnatu-cs lo FElJh have been pfopused. Would yput railroad favor t 
tbec altereaives? (Circle ooe number for each tbst best rsprexent! yiuJi answer) 


disfavor each of 


Favor » 

Somewhat much as Somewha: Greatly 

favor disfavor disfavor disfavor missing 


A oanoewide no-faulc 
system .sirmlar »o wotkerx' 

compensaiioo 

Flacing railroeils and their 
workers under Mate 
workers' ciimponsatioii 

sysicms 

reimiltmg railroads and 
tbeir xvorkccs to opt out of 
PEL.A sod into suit 
warkers' compsnsatioa 
systems or a Cistioo'wids 
nw-faul; ivstem 


I> INFORMAnON 


What was yoru raliroad’s avcituK muaihly 
employnreot m 19?4? (F.mer numbefl 

/U1 railroads: mfiaw'54-8 >1-390 
RsgiMw! rai'irnads; sne*C“36S.O 14^28 
Local ml'iiads: mearp-al.? >f*2C? 
Switching and tetmiDai laiiroadi: ra:«B-^i.2 
N-'LSS 


02S- Iti 199^, whai percent of your railroad’s 
employcef, were represemed by 3 labor 
imitm"’ ( F.nier perceoi; if none, enter 0) 

All railroads: mcaii'23,9V« represented 
N-.’W 

26': railroads had no tepreseated employi 
Railroads with repre^CTitanon' meaE»?i.5 
N-t.M 
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Appendix II 

Small Railroads' Responses to GAO's 
Questionnaire on Erperiences With FELA 


&QJ6. Wtiat wss your leiboa^s total payroll i& 
1494? (RnicT amount) 

All railroads: ?iteaa'^.l‘>0,S84 N^^TS 
Rcgioiw! railroads: nM:3o=SI4,67S^61 >r«2S 
Local raihoads: msaff*S7(i7.1 16 N=20i 
Swiichirtg and icTinkaS raitioads: 
m{an-Sl,7«4,S95 N''149 


027, Cross your railroad have a profit sharioE plan Telephone nuinbcr;( J 

with its employees? (Ctie<^ one) 

77-1% Y*S 029. If you have any addhionai enm/neijts oti the 

ITiXA process or the lopies covered in this 

SO. 8%. No (juestionrairc. please caicr tiiom hclow, 

2.0^'. missing 21,4% with coiTiineiits 


Bued 00 {olaosu-vp wtib a nodtim .<icnpte of (he rcilroadt responilmg thai they wore self-insured, we 
leoTBCd thtf a ponioo of ibem aetunlly did have insurance. 

OAO (tetcrmine:! the; (he raiironds rei^xujmg they were in an insurance pool were techoically ao: in s poi>t, 
but rat.S« were owned by niltoad tnanagemen! cotnpaaies or other eniilies that imncd .more llKiti one 
railroad and had ^oup ii>sum>ee for their railroads. Like an iororance pool, Qiis iLriuagcmeni serves to 
spread the railroads’ liability eaposiite and costs. 


Please provide liic name, title, and telephone 
number of (be pcisoD lliling out this 


Title: 
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Appendix II 

SmiiU Bailroads’ RcKpcmses to GAO's 
Questionnaire on Experiences With FELA 


Table 11.1; Responses to Question 1 on FELA Settlements In 1994 


Category 

Number of 
railroads 
reporting 
settiements of 
this type* 

Number of 
settlements 

Dollars paid 
out-of-pocket 
and by 
insurance for 
medical costs 

Dollars paid 
for current lost 
wages 

Dollars paid 
for future lost 
wages and 
pain and 
suffering or 
other 
noo-monetary 
losses 

Total dollars paid 

Settiements in 1 994 with employees who were not refMDsented by attorneys 

Work-related injuries 

120 

N=393 

787 

N=393 

$1,630,165 

N=390 

$1,181,085 

N=390 

$3,357,845 

N=390 

$6,124,536 

N=38S 

Work-related deaths 

1 

N=391 

1 

N=391 

$339 

N=391 

$0 

N=391 

$449,661 

N=391 

$450,000 

N»391 

Occupational illnesses 

7 

N=391 

27 

N=391 

$5,498 

N=391 

$2,525 

N=391 

$74,722 

N=390 

$52,745 

N=390 

Total not reprosenied 

121 

K'=390 

814 

N=390 

$1,625,401 

N=387 

$1,183,610 

N*388 

$3,882,228 

N=387 

$6,555,841 

N=385 

Settlements in 1994 with employees who were represented by attorneys 

Work-related injuries 

68 

N=393 

297 

N=393 

$3,062,812 

N=388 

$2,679,099 

N=:386 

$25,144,923 

N:=386 

$30,804,459 

N=385 

Work-related deaths 

5 

N=390 

5 

N=390 

$2,218 

N=391 

$0 

N=391 

$2,944,782 

N=391 

$2,947,000 

N=391 

Occupational illnesses 

15 

N=389 

171 

Nr=389 

$20,968 

N=390 

$0 

N»390 

$1,770,386 

N=390 

$1,791,354 

N=390 

Total represented 

68 

N=3a9 

470® 

N*389 

$3,076,622 

N=384 

$2,679,099 

N=384 

$29,787,091 

N=383 

$35,542,813 

N*383 

Grand total 

145 

Nb388 

1,284 

N=388 

$4,697,557 

N-380 

$3,862,709 

Ns381 

$33,542,819 

Ns379 

$42,043,569 

Na377 


Legeno 
N = number 

Note: The numbers in irxdividual rows and columns do not total the numbers in lota! rows and 
cc^umns because oi ruissing data. 


*The namber of railroads reporting sertiemenis of each type does no! total the numbers in the total 
rows because of railroads that reported more than one type of setiiement 

‘'OU of the 470 cases representod. 31 1 involved FELA lawsuits and 1 8 were settled by a jury 
verdict 
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Appendix ID 

Passenger Railroads’ FELA Costs, 1994 



Number of 

settlements* 

Amount paid 
out-of-pocket 
and by 
insurance for 
medical costs 

Amount paid for 
current lost wages 

Tola! 

4.370 

$ 8,862.462 

$9.-^08,850 

Weart 

336 

$ 738.539 

$ 784.071 

Number oi 
railroads 

13 

12 

12 
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Appendix 111 

Passenger Sailroads’ FSLA Costs, 1994 


Amount paid for 
future lost wages 
and pain and 
suffering or other 
noneconomic losses 

Total FELA 
payout 

PELA-reiated 
legal costs 

FELA-related 
administrative and 
investigative costs 

Number of 
employees 

Payroll 

2 65,^44.212 

$ 35,715.524 

$8,287,210 

$8,896,477 

43.804 

$ 1,607,180,022 

$ 5.034,170 

$6,439,656 

$ 753.383 

$308,771 

3,370 

$ 123,629,233 

13 

13 

11 

11 

13 

13 


Motes 


1 Passsngef raitfoads are listed in appeoditc iV in 1994. the iol'owhg oomrrYJter rail systems were 
Oderated by the National Raifroad Passenger Corporation (Arntrat;) and are included in the table 
Connecticut DcparifT>en{ of Transportation (Connecticut DOT), CalTrain, MARC. Massachusetts Bay 
Trarisoortation Authority' (MBTA), Meirolink, and the Virginia Railway Express The inio'mation for 
Motffi includes only operations run directly by Metra, r^ot Metre operations run by Burimgton 
Norhern Railroad arKj Chicago and North Western Tiarisponation Company. The data o'l MARC 
induce only operat-ons run by ArntfaK. not those services operated by CSX Transportaiion, I'he 
W'rvmation for MBTA includes only cases handled by Arntrak, not those cases directly litigated by 
MBTA. did not obtain information on FELA. from the (oilowing commutor rail systems for the 
rsasoris indicated- Tf'-Courtfy Com.mutof flail Authwity- is under the Florida workers' compensalion 
program, the San CHsgo Northern Rairway and Oalias Area RapiC Transit had not begun operations 
in 1994. and the Soutneastarrs Pennsylvania Transportation Authority did no: provide us with 
information. 

2. in general, wher^ Arrtiak operates comrr.ufer railroads, it administers and pays for cases rslatsd 
to FELA on benaH of the commuter railroad in return for a fee based on a oercantage of payroll. The 
excoplion tethis is M3TA, which, in 1994, directly handled and paid for its liligated" FELA cases 
itsolf. 


*01 tbs 4.370 set'terncTis. 950 invoivec lawsuits and 52 involved jury verdicts 


Source: Arntrs^ and comnvjier railroads. 
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Ap pendix rv 

Organizations Contacted for This Review 


Federal Agencies 


Federal Judici^ Center 
Federal Eailroad Administration 

Office of Workers’ Compensation Programs, Department of Labor 
Railroad Retirement Board 
Social Securily Administration 


Freight Railroads 


Alaska Railroad 
Burlington Northern Railroad 
Canton Railroad 

Chicago & Illinois Midland Railway 
Colorado & Wyoming Railway 
Conrail 

CSX Transportation 
CP Rail Heavy Haul U.S. 

Dakota, Minnesota & Eastern Railroad 
Eastern Shore Railroad 
Emons Tran^ortation Group 
Great Western Railway 
Gulf & Ohio Railways 
lUinois Central 

Indiana & Ohio Rail Corporation 
Kansas City SouUiem Railway 
Maryland & Delaware Railroad 
Norfolk and Portsmouth Belt Line Railroad 
Norfolk Southern Corporation 
P^sly Railroad Company 
Rail Management and Consulting Group 
RailTex, Inc. 

Southern Pacific Lines 
Union Pacific Railroad Company 
Washington Central Railroad 
Wisconsin Central Ltd. 

(398 small rmlroads provided us with information through our survey) 


Passenger Railroads . , r- ^ t n a 

° Gall ram — Penmsula Comdor Joint Powers Board 

Connecticut DOT 
Dallas Area Rapid Transit 
Long Island Railroad 
MARC 
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Appendix IV 

Organizations Contacted for This Revie'w 


Massachusetts Bay Transportation Authority 
Metra 

Metrolinlc — Southern California Regional Rail Authority 
Metro-North Commuter Railroad 
New Jersey Transit 

Northern Indiana Commuter Transportation District 
Port Authority Trans Hudson Corp. 

San Diego Northern Railway — North San Diego Transit Development 
Board 

Southeastern Pennsylvania Transportation Authority 
Tri-County Commuter Rail Authority 
Virginia Railway Express 


Associations 


Academy of Rail Labor Attorneys 
American Arbitration Association 
American Short Line Railroad Association 
American Public Transit Association 
American Trial Lawyers Association 
Association of American Railroads 
National Association of Railroad Trial Counsel 
Regional Railroads of America 


Unions 


American Federation of Railroad Police 
Railway Labor Executives Association 

Safe Transit and Rail Transportation, on behalf of the foDowing unions: 

American Train EHqjatchers 
Brotherhood of Locomotive Engineers 
Brotherhood of Maintenance of Way Employees 
Brotherhood of Railroad S^^men 
Hotel and Restaurant Employees Union 
Firemen and Oilers National Conference, Service Employees 
International Union 

International Association of Machinists 
International Brotherhood of Electrical Workers 
International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers 
Sheet Metal Workers International Association 
T ransport Workers Union 
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Appendix IV 

Organizations Contacted for This Review 


Transportation Conummications International Union 
United Transportation Union 


Insurance 

Companies/Brokers 


Alexander and Alexander, Inc. 
American Custom Insurance 
Canton Agency, Inc. 

Continental Excess and Select 
Cigna Specialty Insurance 
Fireman’s Fund Insurance 
General Star Insurance 
Leach Agency 

Lexington Insxu^ce Company 
Reliance Insurance Company 
Shortline Railroad Insurance Brokers 
United Underwriters Agency, Inc. 
United Shortline, Inc. 

Zurich American Insurance Group 


Railway Claims 
Services 


Railway Claim Services, Inc. 
Rail Services Incorporated 


State Workers’ 
Compensation 
Organizations 


California Division of Workers’ Compensation 
California Workers’ Compensation Rating Bureau 
Illinois Industrial Commission 
Nebraska Workers’ Compensation Court 
Pennsylvania Bureau of Workers’ Compensation 
Pennsylvania Workmans’ Compensation Appeals Board 
Texas Workers’ Compensation Commission 


Other 


California Workers’ Compensation Institute 

National Center for State Courts 

National Council on Compensation Insurance 
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A ppendix V 


Major Contributors to This Report 

Resources, 

Community, and 

Economic 

Development 

Division, Washington, 
D.C. 

Phyllis F. Scheinberg, A^(x:iate Director 

Francis P. Mulvey, Assistant Eiirector 

Richard A. Jorgenson 

Carol A. Ruchala 

Jonathan T. Bachman 

SaraAnn W. Moessbauer 

Phyllis D. Turner 

Office of the General 
Counsel, Washington, 
D.C. 

Michael R. Volpe 

Michael G. Burras 

Seattle-San Francisco 
Field Office, Seattle, 

Sarah R. Brandt 

Adrian Gonzales 


j.- idVA 

Washington 


(S43871) 
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INTRODUCTION 


Recently, renewed attacks have been 
leveled at the Federal Employers' Liability Act 
(FEL A). [FNI I These attacks contend that the 
Act should be replaced with some sort of 
federal or slate no-fault workers’ 
compensation system. rFN2] The charges 
leveled against FELA are that; ( 1 ) fault-based 
liability is against the developing trend of 
modem tort law and out of step with the 
widespread adoption of workers' 
compensation schemes generally for industrial 
injuries; (2) the results under FELA are 
unpredictable; (3) the process is unduly 
protracted; (4) the administrative costs and 
settlement payouts are excessive; and (5) the 
procedure is adversarial, fostering divisiveness 
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between employer and employee and 
discouraging rehabilitation of the injured 
worker. 

An examination of the available data 
indicates that these charges are either 
unsupported or demonstrably incorrect. FELA 
serves as a real and valuable incentive to 
promote employee safety in the railroad 
industry, which remains one of the most 
hazardous in this country. FELA's cost of 
operation is commensurable with that of 
comparable workers' compensation systems 
and it is not an unduly slow procedure. Its 
results are tailored to the individual needs and 
lossesofthe injured worker. Finally. FELA is 
no more advensarial *50 than workers' 
compensation programs, and probably less so. 
Overall, FELA is a fairer system than workers' 
compensation in both design and operation. 

In recent years state and federal workers' 
compensation systems have come under a 
variety of substantial attacks for costliness, 
inadequacy of benefits and of coverage, 
rigidity of application, and basic unfairness. 
[FN3 | These charges raise the fundamental 
question of whether or not the trend should be 
toward a FELA type of system, and away from 
workers' compensation schemes, rather than 
the other way around. 

The railroad industry is concerned with the 
continued applicability of FELA to railroad 
injuries and occupation-related diseases 
because they foresee burgeoning claims for 
occupational injuries and diseases that may 
not become manifest until after employee 
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retirement rFN41 FELA would cover such 
claims, but workers' compensation would not. 
As will be discussed below, it is debatable 
whether an employer could escape tort 
liability for such claims. Even under a 
workers' compensation system, railroads may 
not escape liability due to developing tort 
exceptions to the exclusivity provisions for 
intentional injuries. The more fundamental 
issue, however, is whether the railroads should 
escape liability for such injuries. The fair 
answer is that they should not. 


THE BACKGROUND AND 
DEVELOPMENT OF THE FEDERAL 
EMPLOYERS' LIABILITY ACT 


The Federal Employers' Liability Act was 
passed in 1 908, fFNS1 as a means o f providing 
a reasonably reliable tort compensation system 
for workers in the dominant American railroad 
industry, which was causing an appalling 
number of injuries and deaths per year. FELA 
preceded the wide adoption of workers' 
compensation systems in this country. It 
retained the tort characteristics of fault-based 
liability and compensatory damages based 
upon actual damages suffered, rather than 
upon a fixed or arbitrary scale of benefits. 
FELA adopted a pure comparative fault 
standard, except that assumption of risk was 
no defense in cases where the employer was 
guilty of negligence per se in violating a 
federal safety statute or regulation. IFNbl In 
1910 FELA was amended to provide 
concurrent state and federal *51 jurisdiction 
and nonremovable venue in any jurisdiction 


where the defendant resided or did business, 
or where the cause of action arose. 1FN71 In 
1939 Congress eliminated the defense of 
assumption of risk, established a three-year 
statute of limitations, and made it a crime for 
any person to attempt to prevent the furnishing 
of information relating to the injury or death 
of an employee. 1FN81 

In a series of decisions, notably Rogers v. 
Missouri Pacific Railroad 1FN91 and Gallick 
V. Baltimore & Ohio Railroad, IFNIO! the 
United States Supreme Court broadened and 
liberalized the definitions of fault and 
proximate cause as applied under FELA. 
Rogers held that a jury question of fault is 
presented if ’employer negligence played any 
part, even the s! i ghtest, in produci ng the inj ury 
or death for which damages are sought.’ 
IFN 1 1 1 In Gallick the Court ruled that a jury 
question of causation is presented where there 
is ‘evidence that any employer negligence 
caused the harm, or, more precisely, enough to 
justify a jury's determination that employer 
negligence had played any role in producing 
the harm.’ IFN 12] The salutary effect of these 
decisions was to present a jury question of 
fault and causation in all but the clearest 
instances. As a result, FELA cases generally 
are decided by a panel of one's peers. 


FELA AS A SAFETY INCENTIVE 


One commentator has contended that the 
‘railroad industry is one of the safest 
industries today,’ and that the need to provide 
incentives for railroads to make their industry 
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safer by means of a FELA system of tort 
liability ‘no longer exist[s] today.’ IFNIB] 
These assertions are simply not borne out by 
the evidence. 

A current economic study of the railroad 
industry shows that it continues to be one of 
the most dangerous occupations in the 
American economy. fFN141 This study 
reports that from 1975 to 1984, ‘liigh speed 
and mile-long trains, hazardous commodities 
and drastic elimination of employees' 
contributed to an injury rate in the railroad 
industry that was ‘fifty percent higher than the 
average for the entire*52 economy.’ jFN15] 
In addition, the study notes that almost ail of 
the railroad crafts ‘work outside in all weather 
by day and by night on all days of the year, 
often on risky footing on or near moving 
equipment.’ IFNI 61 The 1983 amputation 
rate for railroad employees, the study found, 
‘was 58% greater than that for all U.S. 
industry,’ and the fracture rate 1 14% greater. 
IFNI 71 During the 1975-1985 decade, ‘953 
on-duty railroad employees were killed and 
532,033 were injured.’ [FNl 8] A November 
1987 report of The Railway Labor Executives' 
Association (RLEA) states that ‘ o ver the last 
decade, an average of almost 49,000 rail 
workers have been injured each year,' 
resulting in an average per-year injury of ‘1 
out of every 10 rail employees.’ [FN191 

The railroad industry is not only a hazard 
to its employees, but a substantial and 
growing danger to the public at large as well. 
Ninety-five percent of the railroad accident 
fatalities in 1985 were sustained by 
nonemployees, such as motorists at railroad 
crossings. IFN201 A 1987 report of the 


Illinois Public Action Council (IPAC) states 
that for the decade 1976-1985 an average of 
1253 non-employees were killed per year in 
railroad accidents. rFN211 That same report 
notes that approximately 25% of the 500 
major rail accidents reported in the New York 
7iOTe.r between 1975 and 1987 ‘involved toxic 
substances, explosives, hazardous waste or 
nuclear material,’ fFN221 and that ‘ a Imost 
one in ten rail cars involved in accidents now 
contains hazardous materials.’ fFN231 
Furthermore, the report states that the amount 
of hazardous substances ‘as a percentage of 
total rail tonnage,’ is ‘rapidly increasing.’ 
[FN24] The number of ‘rail-transported 
nuclear spent fuel shipments increased ten 
times from 1975 to 1985,’ and the ‘Office of 
Technology Assessment of the U.S. Congress 
estimates that rail shipments of spent nuclear 
fuel will be involved in from one to five rail 
accidents per year by the year 2000.’ [’FN251 

Railway safety ‘is not covered by OSFIA 
[Occupational Safety and Health Act]’ but 
instead is covered by the Rail Safety Act 
which, according to the RLEA report, ‘does 
not provide incentives *53 for compliance 
with safety regulations.’ IFN261 The report 
further points out that ‘ r ail companies know 
they can be fined only if they fail to correct 
hazards after they are found by an inspector,’ 
with the result that ‘in 1986 the FRA Federal 
Railroad Administration imposed fines that 
average only about $10 per cited defect.’ 
fFN271 The IPAC report states that the FRA 
‘has not required strict compliance with the 
amended power brake mles,’ and that trains 
‘regularly leave terminals with little or no 
inspection.’ IFN281 The report also states that 
the FRA ‘is ignoring the increasingly 
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widespread failures by the railroads to report 
accidents and incidents as required by law.’ 
rF N291 Thus, it is apparent that governmental 
regulation does not function as an adequate 
safety incentive for the rail industry. 

Nor can a no-fault workers' compensation 
system be relied on to provide the necessary 
safety incentive for the railroad industry. A 
recent study of the Rand Corporation Institute 
for Civil Justice indicates that the less the 
injury costs to an employer, the less inclined 
the employer is to correct its safety problems. 
lFN-301 It is well documented that workers' 
compensation payments are generally less than 
tort awards, especially for the more serious 
injuries. fFN311 Workers' compensation 
premiums do not provide an adequate safety 
incentive to employers. Although the 
employers of about 80% of the nation's 
employees that are covered by workers’ 
compensation are experience rated (that is, 
workers' compensation premiums are based, in 
part, on the company's safety record), there is 
no indication of any substantial correlation 
between such ratings and increased workplace 
safety. fFN321 According to LPAC, the 
predictability of workers’ compensation*54 
payouts, whether in insurance premiums or 
self-insured liability, encourages the employer 
practice ‘of trading the lives of employees and 
low, predictable compensation benefits for 
short-term profit.’ fFN331 

The fault-based FELA system, with its 
compensation exceeding the typical workers' 
compensation award (particularly for the more 
serious injuries), is designed to serve as a real 
and present safety incentive. A recent study of 
the Consumer Federation of America 


concluded that the tort system, ‘ [b]y assigning 
responsibility for actions ... is one of the 
strongest mechanisms in our capitalist society 
for ensuring that the profit motive is pointed 
toward positive achievements.’ fFN341 The 
comparative fault aspect of FELA 1FN351 
serves as an incentive to employee safety as 
well. 

By contrast, the Steering Committee for 
the Association of American Railroads (AAR) 
strongly advocated replacing FELA with some 
sort of no-fault workers' compensation 
scheme. Among other things, they foresaw 
‘the burgeoning onset of occupational illness 
claims compensable under the FELA now 
sweeping the country,’ including a ‘great 
increase in hearing toss claims' and the 
increase ‘at an alarming rate’ of 
‘[ajsbeslos-related claims.’ fFN361 The 
Steering Committee also noted ‘a recent rash 
of alarming jury awards,’ including ‘the $58 
million of judgments against the Norfolk & 
Western Railroad Company in the recent 
dioxin cleanup cases.’ rFN371 However, 
IP AC points out that the ‘railroads knew of 
these hazards for years,’ but ‘took no 
corrective action until lawsuits were filed 
against them under the FELA.’ IFNI 81 The 
Council also notes that work disabilities and 
diseases that are discovered after an employee 
retires or leaves the work force are not 
compensable under workers' compensation 
plans. rFN391 Such injuries are compensable, 
however, under FELA. fFN401 

The AAR may be mistaken in believing 
that tort liability can be avoided under a 
workers' compensation scheme for injuries 
from workplace dangers of which the 
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employer was aware but took no corrective 
action. Such liability may fall within an 
intentional misconduct tort exception to the 
exclusive remedy provisions of workers' *55 
compensation law. [FN411 Furthermore, 
workers' compensation coverage would not 
avoid liability for toxic spills such as those 
cited by the AAR, since such claims largely 
involve tort liability to non-employees. In any 
event, the suggested motive for replacing 
FELA with a workers' compensation scheme 
must sit ill indeed with an American public 
that is concerned for fairness and 
accountability in its compensation laws. 


CRITICISMS OF FELA 


Monetary Cost 

One of the persistent attacks against the 
Federal Employers' Liability Act is that it is 
too expensive due to the high administrative 
costs and large awards. Once again, the data 
does not support these criticisms. 

In an in-depth 1 952 study of the Illinois 
workers' compensation system, Alfred F. 
Conard and his associates found to their 
surprise that the FELA system was 
significantly less expensive to operate than the 
state workers' compensation scheme. They 
found that the ratio of total cost to benefits 
paid under FELA was approximately one-fifth 
to four-fifths, while under workers' 


compensation the ratio was one-third to 
two-thirds. fFN42] Operating costs were at 
least 50% more expensive in every category of 
expenditure for workers' compensation, as 
compared to FELA. fFN43] 

The primary reason for this disparity in 
costs, they concluded, was the significantly 
greater involvement of attorneys in workers' 
compensation claims as opposed to FELA 
claims. Conard and his associates noted that 
workers' compensation boards or commissions 
generally ‘frown upon an employee's 
appearing without counsel’ because of the 
difficulty of the issues involved, such as 
defining ‘arising out of and in the course of 
employment’ and the ‘extent of injury.’ 
IFN441 rhey found that attorneys were 
involved in only 1.6 to 5% of the FELA 
claims, while they were involved in 90 to 98% 
of the nonfatal and approximately 25% of the 
fatal workers' compensation claims. 1FN451 
*56 Conard and his associates concluded that 
the smaller size of workers' compensation 
payouts relative to railroad injury payments 
‘has a negligible effect on the higher ratio of 
aggregate claimants' expense in these cases.’ 
fFN461 These researchers prophetically noted 
that ‘misconceptions may not be confined to 
the relative costs, but may extend to many 
other features of both systems.’ fFN471 

The conclusions of this study are home out 
by contemporary research in the area. The 
Oldfathcr study concluded that in 1985 the 
‘estimated reparations costs as a percent of 
total operating expense were 2.2% in the 
inter-city bus industry and 2.4% in the rail 
industry.’ |FN48j The study found that in 
1982 injury expense as a percentage of 
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operating expense was 2.7% for the coa) 
industry and 2.2% for railroads. fFN491 Thus, 
railroads compare favorably in this regard 
with both a relatively safe (bus) industry and 
a relatively dangerous (coal) no-fault workers' 
compensation industry. 

Comparing the rate of increase of expense, 
adjusted for inflation, the Oldfather study 
found that the rail injury expense increased by 
42% between 1970 and 1984, while workers’ 
compensation expense increased by 129% 
during the same period. IFNSOI Between 
1972 and 1984 inflation-adjusted 
compensation and medical payments under the 
Longshore and Harbor Workers’ 
Compensation Act (LHWCA) increased by 
286%. fFNSn During the same period, 
inflation-adjusted rail injury expense 
increased only 34%. fFN52] 

Oldfather studied a representative sample 
of 2645 FELA cases closed by attorneys 
during the 1982-1985 period. He found that 
76% of these cases resulted in settlements of 
$100,000 or less, and 55% settled for $50,000 
or less. ['FNS31 The 1985 cost to the railway 
industry for all injury expenses (including 
both employee and non-employee injuries) 
was 2% of total operating revenue; this 
compares favorably with industries that are 
under workers' compensation systems. rFN54) 
Moreover, the railroad industry has become 
quite profitable since deregulation in 1980; 
fFN551 therefore, railroad difficulties cannot 
be used as *57 an argument against the higher 
payouts of FELA as opposed to a workers’ 
compensation system. 

The RLEA states that ‘85% of FELA cases 


are settled without the worker hiring a 
lawyer.’ lFN56j Only 1,1% of FELA cases 
are settled in court while there is a much 
higher percentage of litigated cases in workers' 
compensation cases. For example, 13% of 
workers' compensation cases were litigated in 
Mississippi while 27% were litigated in 
Illinois. rFN571 

The 1983 AAR study supports these cost 
findings. It observes that ‘[ajbout 85 percent 
of the claims closed in 1981 were settled 
directly between the railroads and the 
claimants.’ fFN581 Of the remaining 15% 
represented by attorneys, 5% were settled 
without suit being brought and 88% were 
settled before trial. fFN59j This study also 
notes that ‘ a pproximately 4 % of the claims' 
representing 58% of the total payout were 
settled for $75,000 or more, while ‘ f ully 88 
% of the claims were settled for less than 
$25,000 and accounted for about a fifth of 
total payout.’ fFN601 These settlements were 
‘determined primarily by the economic loss 
sustained by the claimant.’ jFNhl] 

The AAR study concluded that the railway 
industry paid out $366 million in FELA 
claims in 1 98 1 , and that a simulated payout of 
the same claims under LHWCA, reduced to 
present value, would result in a payment of 
$417 million. JTN62] A comparable payout 
under the Illinois workers’ compensation 
program would have cost $344 million, only 
6% less than the FELA payout. fFN631 

FELA-related administrative costs for 
eleven selected carriers examined in the AAR 
study showed that these costs ranged ifom 
11% to 31% of the actual FELA payout. 
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[FN641 These figures suggest that operating 
costs are in significant part a function of 
railroad efficiency in administering the 
compensation program, rather than of the 
program itself. 

*58 One of the repeated charges made 
against the FELA system is that plaintiffs' 
contingent attorney fees are 
exorbitant-according to one commentator such 
fees can be as high as forty percent of the 
FELA award. rFN651 The AAR study, 
however, notes the FELA practice is a limited 
field because the rail unions traditionally have 
recommended only a few well-known tort 
lawyers who handle FELA suits for a flat 25% 
contingent fee rather than the 3 3 .3% contigent 
fee which is the standard in the personal injury 
area. rFN661 


Other Costs 

Critics of FELA level other charges not 
directly related to its monetary cost, but 
nevertheless challenging its efficiency as a 
compensation system. They contend that the 
process involves undue delay, discourages 
rehabilitation, provides improvident lump sum 
settlements, is divisive, and makes 
unpredictable awards. An examination of 
each of these criticisms shows that they lack 
factual basis and present no significant 
difference from a workers' compensation 
system; furthermore, they involve value 
judgment that, on balance, weigh in favor of 
FELA. 


By the railroads' own admission, the 
typical length of time from date of injury to 
date of settlement cannot by any stretch of the 
imagination be considered excessive. The 
1 983 AAR study showed that the median time 
for this purpose ‘was nearly three months,’ 
jFN67] The median number of months from 
filing to disposition of a federal diversity tort 
claim ranges from fifteen to twenty months, 
according to the 1984 annual report of the 
Administrative Office for United States 
Courts. IFNbSl As already noted, only a 
small fraction of FELA claims ever result in 
the filing of a suit. [FN69] Moreover, railroad 
workers are entitled to various sickness and 
disability benefits that help to cushion any 
delay in settlement. rFN701 In any event, 
delay in payment is a matter that primarily 
concerns claimants, and railroad employees 
widely support FELA rather than a workers' 
compensation program for railroads. 

The AAR study illustrates the railroads' 
disbelief that the FELA compensation system 
discourages rehabilitation. As they frankly 
admit, ‘most workers in the rail industry can 
be relied upon to want to *59 return to work, 
rejoin their peers, and enhance their 
opportunities for promotion, rather than sit at 
home.’ fFN7l1 Their 1 98 1 survey showed that 
the ‘vast majority’ of FELA claimants, namely 
89% returned to their previous jobs. fFN721 
Their study also found that ‘ o ver half of the 
claimants in their twenties and thirties who 
were permanently totally disabled for railroad 
work took jobs elsewhere. rFN731 

In his 1952 study of the Illinois workers' 
compensation system, Professor Conard found 
that the ‘large majority’ of employers and 
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employees preferred payment in a lump sum 
to payment in the weekly installments 
provided by the law, and that ‘qualified 
informants estimated that 80 to 85% of cash 
benefits are so paid.’ rFN741 On the other 
hand, the AAR study reported that structured 
settlements were used in a significant number 
of FELA cases, particularly for cases 
involving settlement amounts of $75,000 or 
more. rFN751 This study found the 
structured settlement technique to be of 
particular interest because ‘it closely 
resembles the central feature of no-fault 
compensation systems.’ fFN761 

Moreover, it seems that the use of a lump 
sum or a structured form of settlement should 
be based on the agreement of the parties, 
rather than upon a form of settlement imposed 
by law. It is much too rigid to assume that all 
claimants are incapable of managing a lump 
sum settlement, or that a lump sum settlement 
would not be preferable for claimants in some 
instances. 

Critics of FELA contend that it encourages 
divisiveness between employees and 
employers. rFN771 Such assertions are 
unsupported by any evidence. It is worth 
noting that a number of states have found it 
necessary to provide a civil remedy against 
retaliatory discharge for filing a workers' 
compensation claim. A 1981 article found 
that eleven states provided such a remedy 
fFN781 and a 1986 article found that the 
number of jurisdictions providing such a 
remedy had risen to twenty-seven, rFN791 
indicating that the problem is a growing one 
for workers' compensation claimants. If there 
is any validity to the unsupported*60 


assertion that FELA claims are divisive, the 
substitution of a workers' compensation 
remedy seems unlikely to provide any solution 
and might make matters worse. 

As previously noted, ['FN80j most FELA 
claims are settled without the intervention of 
an attorney, and such cases presumably are 
settled amicably, creating no friction. A 
lawsuit typically is filed only in the cases 
involving serious injuries and permanent 
disability, where the employee often is unable 
to return to work with the railroad. fFN811 In 
such cases, there should be no continuing 
friction between such employees and the 
railroad. Most important, the claimant has a 
legal right to assert his claim-any refusal of 
the railroads to respect this right is 
reprehensible and should be conbatted actively 
whenever and wherever encountered. This 
problem should not be evaded by an attempt 
to change to a workers' compensation system 
which will likely provide no solution to the 
problem anyway. 

When facing unpredictable awards, the 
railroad industry itself admits that recovery of 
lost wages is the central issue in the majority 
of FELA claims, and that the total settlement 
value of a FELA claim is determined 
primarily by the economic loss sustained by 
the claimant. 1FN82I A ‘high payment’ 
judgment will often become the standard by 
which similar cases are judged, in the future. 
1FN831 Professor Conard puts the matter more 
succinctly; ' w e have no doubt that the ability 
of claimants to recover judgments furnishes 
the adjusters' measure of the fair value of a 
FELA claim.’ 1FN841 
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The Procrustean approach of workers' 
compensation schemes to the question of 
damages fails to take adequate account of the 
individual circumstances of each case. 
Professor Conard notes that relatively few 
workers' compensation cases can be solved by 
reference to the schedule. 1FN851 Workers' 
compensation does not allow recovery for 
pain and suffering. Pain and suffering and 
diminished enjoyment of life constitute a very 
real item of damage. The tortfeasor who 
inflicts an injury should bear the burden of any 
uncertainty in calculating the damages 
associated with that injury. 

There is no evidence that any significant 
number of meritorious FELA claims result in 
the denial or undercompensation of recovery. 
On the other hand, there is ample evidence 
that workers' compensation claims generate a 
large amount of litigation, principally over 
questions of the extent of damage and whether 
the claim ‘arose out *61 of or in the course of 
employment.’ IFNSbl It is unclear whether, 
or how many, meritorious workers' 
compensation claims result in a denial of 
recovery, but it is clear from the very nature of 
the system that a large number of such claims 
are significantly undercompensated. rFN871 


CONSIDERATIONS OF FAIRNESS 


Matters of cost and efficiency in the 
operation of a compensation system must in 
all events give way to the paramount concern 
of fairness. When measured by the standard 
of fairness, it is evident that FELA clearly 


outdistances no-fault workers' compensation 
programs in this country. 

Workers' compensation has come under 
repeated attacks for excessive rigidity, 
underinclusiveness of coverage, and 
undercompensation. fFN881 A number of 
tort-claim exceptions-such as intentional 
misconduct, the dual capacity doctrine, and 
third-party claims for contribution and 
indemnity-have developed as a reaction to the 
exclusive remedy provisions of workers' 
compensation laws, fFN891 indicating a 
general dissatisfaction with workers' 
compensation as the exclusive remedy for 
workplace injuries. 

It has been recognized that tort litigation 
serves a number of valuable goals in addition 
to that of compensation for injury. [FN901 It 
promotes deterrence. It reinforces the dignity 
of the individual. It gives the claimant a 
feeling of participation in the system, and a 
sense of *62 vindication against unjust 
treatment. These are values that should not 
lightly be discarded in our democratic society. 


CONCLUSION 


The charges that are leveled against the 
FELA tort system of compensation do not 
hold up under scrutiny. Employment in the 
railroad industry continues to be hazardous, 
and the industry is in need of the deterrent 
effect of a tort liability system. FELA is less 
expensive to administer than no-fault workers' 
compensation schemes. Compensation under 
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FELA is more individualized and equitable 
than workers' compensation. More important, 
FELA is fairer in operation than workers' 
compensation. The question is not whether 
FELA should be changed to a workers' 
compensation system, but whether workers' 
compensation should be changed to a tort 
system like FELA. [FN911 


IFNal W. P. Toms Professor of Law, 
University of Tennessee. A.B. 1956, Yale 
University; M.A. 1958, Cambridge 
University; J.D. 1961, Yale Law School. 
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Introduction 


In 1 988 1 wrote an article [FNl] evaluating 
the effectiveness of the Federal Employers' 
Liability Act (FELA or the Act) ('FN2) as a 
system of deterrence and compensation for 
railroad injuries, as contrasted with 
administrative schemes of safety regulation 
and compensation. I undertook this study in 
response to persistent criticisms of the FELA 
[^^^3] and repealed attempts on the part of the 
railroad industry to have the Act repealed and 
replaced by a program similar to a workers' 
compensation system. 

The criticisms were that the FELA is 


excessively costly, slow, unpredictable, and 
divisive. [FN4] 1 found none of these 
criticisms to be supported by the available 
evidence. 

One interesting argument against the 
FELA was that the railroads have become a 
relatively safe industry. [FN5] so that a 
tort-based system of compensation is no 
longer necessary to provide a safely incentive. 

I found no evidence to support the argument 
that the railroads are safe. I found considerable 
evidence to the contrary, to support the 
conclusion that the railroads continue to be a 
hazardous industry. [FN6] But even if 
railroads have become relatively safe over the 
course of the twentieth century, this trend may 
well be owing to the safely incentive provided 
by the FELA, above and beyond the technical 
safety improvements otherwise effected in the 
industry. [FN7] If the safety incentive of the 
Act were removed, the hazardousness and 
injury rate of railroads might well increase. 

*1064 Another objection that has been 
leveled against the FELA is that it is 
anomalous today, when almost all other 
industrial accidents in this country are 
compensated under workers' compeDsation 
schemes. (PNg) This objection has validity, 
however, only if no-fault workers' 
compensation is superior to the FELA 
compensation plan: there is, however, no 
persuasive evidence that it is. On the contrary, 
the spiraling costs ofworkers' compensation 
schemes, the intense politicization of the 
subject and structure of workers’ 
corapen.sation, widespread dissatisfaction 
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with the inadequacy of compensation 
payments under workers' compensation, 
nagging doubts about its efficacy as a system 
of deterrence, and substantial indication of 
widespread fraud, abuse, and waste within its 
administration, rFN91 lead to serious doubts 
not only as to whether workers' 
compensation is a better system than the 
FELA, but whether in fact it may on balance 
be a significantly worse system. 

The criticisms of the FELA continue, 
fFNlO] and a federal committee has 
undertaken an in-depth study of the question 
of whether the Act should be replaced by an 
administrative scheme like workers' 
compensation. IFNI 11 It seemed an 
appropriate time, therefore, to revisit the 
subject of my earlier study, to see if the 
conclusions in that study are still valid. My 
review of the current evidence leads me to 
believe that my prior conclusions remain valid 
and, if anything, have been further 
substantiated by the passage of time. Perhaps 
an equally important question, then, is why the 
attacks upon the FELA continue. 


1. The Evidence 


There may be no better source of 
information as to the state of affairs in the 
railroad industry than that provided by the 
industry itself. If such information were 
prepared for public relations purposes, its 
reliability would be questionable. A study by 
the Association of American Railroads in 


1991, IFNI 2] however, was compiled for 
*1065 internal use and there is no reason to 
doubt its accuracy. 

The smdy offers a number of revealing 
insights. In 1990, the total FELA payout by 
railroads was $877,4 million (an eleven 
percent increase over the previous year), 
representing 2.9 percent of gross operating 
revenues. fFN13] The study notes, however, 
that “ d cspite the increase in payout the 
exposure base indices continued to decline. In 
1990, the number of employees decreased 
2.45%, total man hours worked decreased 
3.56%, and miles of road decreased 2,72%.” 
1FN141 

The increase in payouts from 1989 to 1990 
resulted not so much from increased lawsuits, 
but from an increase in payment of claims 
where no lawsuit was filed. The lawsuit 
payout in 1990 was $477.9 million, a seven 
percent increase from 1 989, while the payout 
in that year for claims not resulting in lawsuits 
was $399.5 million, a seventeen percent 
increase from 1989. IFNI 5] 

The relationship between the number of 
lawsuits and the payout amount is striking. 
According to the study, there were 46,901 
nonlitigated claims disposed of-with or 
without payment-compared to 5,729 disposed 
of after a suit had been filed. fFNlb] That is to 
say, while claims for which no lawsuit was 
filed accounted for only about forty-six 
percent of the money paid out by railroads 
over employee injuries, they amounted to 
more than eighty-nine percent of the number 
of all such cases. Stated the other way around, 
lawsuits, which accounted in number for less 
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than eleven percent of total claims made, 
represented fifty-five percent of the total 
payout. Thus, lawsuits galvanized the payout 
process and set the trend for the fair value of 
FELA claims. 

The average FELA payout for 1990, 
including both lawsuits and nonlitigated 
claims, was $25,85 1 . The average nonlitigated 
payout in that year-not counting claims 
disposed of without any payment at all-was 
$14,161, while the average litigated payout 
was $83,419. IFNI 71 These figures illustrate 
the catalytic effect of lawsuit claims on the 
overall payout. IFNI 81 They also demonstrate 
that the claims, whether resulting in a lawsuit 
or not, are on the average modest in amount. 
Moreover, the average lawsuit payout dropped 
by 11.19% from 1989 to 1990, and the 
average payout for lawsuits *1066 and 
nonlitigated claims dropped by 20.22% during 
the same period. fFN19] 

If occupational illness claims-defined for 
purposes of this study as hearing-loss and 
asbestos-injury claims lFN201 -are excluded, 
the average payout figures rise significantly-to 
$21,954 per nonlitigated claim, $143,144 per 
lawsuit claim, and $43,750 per claim overall. 
[ F N 2 1 1 This difference is 
explainable-according to the study-by the fact 
that occupational-illness claims, whether 
litigated or not, “have settled for far less than 
non-occupational cases.” fFN221 The lion's 
share of the occupational-illness claims was 
represented by hearing loss as opposed to 
asbestos claims. In 1990, for example, 
approximately 30,000 hearing-loss claims 
were filed, as compared to about 1,200 
asbestos claims for the same period. rFN23I 


Page 3 

Thus, it can be seen that lawsuits provide 
an upper pressure on the amount of FELA 
payouts. Also, whether the payouts are 
analyzed in terms of lawsuits, claims not 
resulting in lawsuits, all claims, or claims not 
including occupational illnesses, the FELA 
payouts on the average are not large compared 
to personal injury damages in other contexts. 
jFN241 

The railroads pay significant amounts of 
non-FELA claims. In 1 990, for example, total 
employee-claim payouts amounted to 
$877,431,702, while raihoad-crossing payouts 
for that year amounted to $87,302,627, and a 
third category described by the study as 
“miscellaneous payouts” amounted to 
$70,883,640. 1FN251 Thus, railroad-crossing 
claims equaled nearly ten percent, and 
miscellaneous claims about eight percent, of 
the FELA claims. The miscellaneous and 
crossing categories are presumably tort claims, 
IFN261 which would not be eliminated by the 
adoption of a workers' compensation type of 
scheme for employee injuries. Moreover, the 
size of the crossing claims illustrates the 
continuing hazardous nature of railroads as a 
transportation industry. These crossing claims 
also raise an equitable issue, suggesting that 
there is no reason to treat *1067 railroad 
employee injuries differently from 
non-employee injuries. If tort liability is the 
preferred method for establishing liability, it 
should apply to both categories of claims. 

As noted in the introduction, not all has 
been a bed of roses-even from the employer 
perspective-in the realm of workers' 
compensation. It is by no means clear that 
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employers, let alone employees, would benefit 
from a changeover &om the FELA to a 
no-fault workers' compensation system in 
the railroad industry. The cost of workers’ 
compensation has been steadily and 
dramatically rising during the past decade and 
more, rFN271 Workers' compensation has 
become a politicized subject, and there is 
evidence of widespread fraud, abuse, and 
waste in the system. rFN281 Moreover, a 
perennial concern has been the 
undercompensation of injured employees in 
workers' compensation payouts. All of these 
factors argue against changing from the FELA 
to a workers' compensation scheme for 
compensating railroad employee injuries. 

A growing area of coverage for workers' 
compensation recovery involves injuries 
resulting in mental disability. While the earlier 
cases required the presence of some physical 
injury either causing or resulting from the 
mental injury, the modem trend is to allow 
compensation for pure mental injury that is 
shown to be job-related. fFN291 While most 
courts require that the mental injury result 
from a sudden, traumatic event or from 
extraordinary employment stress, there is a 
trend-at least in Califomia-to allow workers' 
compensation recovery for pure mental injury 
resulting from ordinary job stress, even when 
the employee is especially susceptible to such 
injury. jFN301 

It is evident that workers' compensation 
claims for pure mental distress constitute a 
potential for a large increase in the number 
and size of such claims in our stressful 
society. It is as yet unclear whether recovery 


for job-related pure mental distress will be 
extended to FELA claims. In view of the 
trend toward recovery in this regard under 
workers' compensation, however, it seems 
unlikely that such recovery will be denied 
under the FELA. 


*1068 II. The Nature of the Controversy 


The usual objections to the 
FELA-slowness, costliness, unpredictability, 
and divisiveness-do not appear to be valid 
criticisms of the Act. The basis for the attacks 
must therefore lie elsewhere. 

Why does railroad management seek the 
repeal of the FELA? It seems apparent that 
they believe payouts, as well as overall costs, 
under a workers' compensation scheme 
would be significantly less than under the 
FELA. It hardly seems likely that they would 
so vigorously advocate a change if they 
thought the cost of workers’ compensation 
would be more than the cost of FELA 
compensation. If they believe that a workers' 
compensation scheme would, on the whole, 
be more beneficial or fairer to railroad 
employees than the FELA, the demonstration 
of this conclusion is not apparent, and railroad 
management has done an exceedingly poor j ob 
in trying to make it apparent. Moreover, 
management may well be incorrect in 
believing that the costs of administering a 
workers' compensation scheme would be 
less than the costs of administering the FELA, 
especially in view of the spiraling costs of 
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workers' compensation. 

There is some indication that railroad 
management believes, or believed, that 
recovery for occupational illnesses would be 
less likely under workers' compensation than 
under the FELA. [FN311 If so, there appears 
to be no basis for this belief. While the 
amount of recovery may be less under 
workers' compensation than under the 
FELA, it is by no means clear that the 
likelihood of recovery will be less imder one 
or the other. 

It is noteworthy that railroad employees 
generally find the FELA to be a satisfactory 
method of injury compensation. Indeed, if 
they did not, the Act would have been 
repealed long ago and replaced by a workers' 
compensation scheme, because the railroad 
industry has tried repeatedly to bring about 
such a change, almost from the inception of 
the FELA. It is the railroad employees, 
through their union representatives, who have 
stood in the way of such a repeal. rFN321 

Why do railroad employees prefer to retain 
the FELA, rather than switch to a workers' 
compensation scheme? Apparently they 
believe the payouts under the FELA arc on 
the whole more generous and fairer than they 
would be under a workers' compensation 
administrative scheme. The evidence appears 
to bear them out on this point. 

*1069 The assumed virtue of a workers' 
compensation system is its automatic payout, 
without regard to proof of employer fault. 
Proof of employment causation (injury arising 


out of and in the course of employment) is 
another matter, however, since a great deal of 
workers' compensation claims-especially 
those involving occupational diseases-are 
vigorously contested by employers on this 
point. Under the FELA, on the other hand, the 
requirements for proving both fault and 
causation have been attenuated, so that it is 
likely that the FELA plaintiff can satisfy these 
elements in most of the cases where the 
non-FELA plaintiff would not be able to 
establish liability under a workers' 
compensation scheme. rFN331 Pure 
comparative fault and the liberal choice of 
venue rules are also features that make the 
FELA an attractive remedy to railroad 
employees. rFN341 

A feature of the FELA that should be 
given significant weight is its 
accident-deterrent effect in providing an 
incentive to safety. Presumably, workers’ 
compensation liability also provides a safety 
incentive, but probably not as great an 
incentive as tort liability because of the 
potentially greater amount of exposure under 
the FELA. rFN351 A society should act with 
great caution in altering an established 
institution of proven workability such as the 
FELA, especially where that institution 
provides an apparently strong safety incentive 
to a hazardous activity such as the railroad 
industry. 


Conclusion 
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The burden of proof should be on the 
proponents of change to prove the desirability 
of change. The railroad industry has not 
carried this burden in its efforts to obtain 
repeal of the FELA. The Act provides a 
system of individualized justice that appears 
to work well. It provides fair, and not 
excessive, compensation. It likely provides a 
greater employer incentive to safety than 
workers' compensation. As the adage goes; If 
it ain't broke, don't fix it. 


fFNalT W.P. Toms Professor of Law, 
University of Teimessee. B.A., Yale 
University; M.A., Cambridge University, J.D., 
Yale Law School. 

IFNll . Jerry J. Phillips, An Evaluation of the 
Federal Employers' Liability Act. 25 San 
Diego L.Rev. 49119881 . 

fFN2| . 45U.S.C. S? 51 - 60 119881 . 

[FN.3| . See Phillips, supra note 1, at 49 n.2 
(citing Victor E. Schwartz & Liberty 
Mahshigian, The Federal Employers' Liability 
Act, a Bane for Workers, a Bust for Railroads, 
a Boon for Lawyers, 23 San Diego L.Rev. 1 
(1986); Arnold 1. Havens & Anthony A. 
Anderson, The Federal Employers' Liability 
Act: A Compensation System in Urgent Need 
of Reform. 34 Fed. B. News & J. 310(1987) 1. 

1FN41 . See Phillips, supra note 1, at 55-61. 

[FN5) . See Schwartz & Mahshigian, supra 
note 3, at 2. 


rFN6] . Phillips, supra note 1, at 51-53. 

[FN7) . Id. at 54. 

fFN81 . Maritime employees, however, are 
covered under the FELA by the Merchant 
Marine Act (the Jones Aet). See 46 U.S.C. 
ann.S 688 119881 . 

[FN9J. See generally Gary T. Schwartz. 
Waste. Fraud, and Abuse in Workers' 
Comnensation: The Recent California 
Experience. 52 Md.L.Rev. 983 119931 . 

IFNI 01 . See, e.g., Thomas E. Baker. Why 
Congres.s Should Repeal The Federal 
Employers' Liability Act of 1908. 29 Harv.J. 
on Leeis. 79. 84 119921 (arguing that 
“[a]lthough the societal, industrial, and legal 
environments at the turn of the century 
warranted the enactment of the FELA, the 
current societal, industrial, and legal 
environments do not justify the statute's 
continued existence”). 

IFNI 11 . See Schwartz, supra note 9, at 995. 
Professor Schwartz is a member of the 
committee. Id. 

IFNI 21 . Association of American Railroads, 
1 990 Report of Claim & Litigation Experience 
( 1 99 1 ) (on file with author) [hereinafter AAR 
Report]. 

fFN131 . Id. at 1-5. 

IFNI 41 . Id. 

IFNI 51 . Id. 
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[FN16] . Id. at 2-9. 
rFN171 . Id. at 2-8. 

fFN18] . See Phillips, supra note 1, at 60. 

[FN19] . See AAR Report, supra note 12, at 
2 - 8 . 

[FN201. Id. at 1-5. 
rFN21] . Id. at 3-9. 

IFN221. Id. 
rFN231 . Id. at 3-3. 

fFN241 . See Phillips, supra note 1, at 60. 
“[T]he railroad industry itself admits that 
recovery of lost wages is the central issue in 
the maj ority of FELA claims, and that the total 
settlement value of an FELA claim is 
determined primarily by the economic loss 
sustained by the claimant.” Id. 

1FN251 . AAR Report, supra note 12, at 4-1 . 

rFN26] . It is possible that these figures also 
include administrative fines and contract 
claims. See Phillips, supra note I, at 52-53. 

1FN271 . See, e.g., Robert Pear, Health-Care 
Plan May Cover Injuries on Jobs and Roads, 
N.Y. Times, May 7, 1993, at Al; Employees 
Make Fewer Claims for More Money, 
Christian Sci. Monitor, May 5, 1993, at 8. 

fFN28] . See generally Schwartz, supra note 9. 

[FN29] . See IB Arthur Larson, The Law of 


Worker's Compensation § 42.21 (1991). 

fFN301 . Schwartz, supra note 9, at 1008. 

rFN311 . See Phillips, supra note 1, at 54. 

fFN321 . See Baker, supra note 1 0, at 90-92. 

jFN331 . Id. at 51; Guido Calabresi, A 
Common Law for the Age of Statutes 32-33 
(1982). 

[FN341 . See Phillips, supra note 1, at 50-51. 
(FN351 . See id. at 53-54. 

52 Md. L. Rev. 1063 
END OF DOCUMENT 
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Hon. James Oberstar 
Chairman 

House Transportation and Infrastructure Committee 
2165 Rayburn HOB 
Washington, DC 20515 

Dear Chairman Oberstar: 


Paralegal 
Mary Jo Pickering 
inpickering@yjblaw.com 


Thank you again for permitting me to testily at the October 25, 2007 hearing 
of the T & I Committee. I very much enjoyed the experience and thank you 
and all involved for taking time to look into the important issues of rail 
carrier harassment and intimidation of injured railroad workers. 


Legal Assistant 
Julie A. Senske 
jsenske@yjblaw.com 


I have attached my corrections to oral testimony and also I attach as a 
supplement to my testimony a Response with three exhibits that 1 hope will 
be made part of the record on this matter. I believe that tire record would be 
incomplete and indeed inaccurate if such information is not included. 


Many of the members of Panel Three claimed to the Committee that the 
underlying cause of harassment and intimidation of injured railroad 
employees is the “adversarial environment” between management and injured 
employees brought on by the FELA. The documentation attached debunks 
such argument. 


745 Kasota Avenue 
MinneapoUS, MN 55414 


Rail management wants to replace the FELA with a national workers 
compensation system. The GAO report attached of 1996 thoroughly 
examined every argument that Panel Three advocated to the Committee and 
did not reach the same conclusions articulated by Panel Three. 


Office: 612/333-637! 

Toll Free:l-800-435-7888 
Toll Frec:l-800-243-4253 
Fax: 612/333-3619 
Website:http://w>vw. yjblaw.com 


I have received numerous phone calls and emails from railroad workers who 
are worried that you might be in favor of eliminating the FELA. I told them 
that while 1 cannot speak for you, that I know that you care deeply about the 
rights of injured railroad workers. I remind them that as Otto von Bismark 
once remarked: “People who like sausages and laws should not watch how 
they are made”. I believe that as Chairman you consider all points of 
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view and then make the best possible decisions on behalf of your constituents and the people of 
the Country. 

Keep up the good work! 
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William G. Jungbauer 

Before the House Transportation & Infrastructure Committee 
Response to Panel Three Witnesses Testimony of October 25, 2007 


SUPPLEMENTAL STATEMENT 

Dear Chairman Oberstar, Chairwoman Brown, Ranking Members and Members of 
the Committee: 

I write to supplement my testimony to the Committee by responding to remarks by 
Congressman Shuster directed towards me and to testimony made by various 
members of Panel Three to this Committee not covered in my previous remarks. 

I have three points to discuss: 

1 . 1 very much respect every Member of Congress and every Member of this 
Committee. However, I was saddened that Congressman Shuster objected 
to my presence on Panel Two. Having personal experience with every rail 
carrier present to testify I believe I was uniquely qualified to testify on the • 
subject matter of this Hearing. I respectfully must respond to his comments 
and objections regarding my presence on this panel. 

2. Most of the testimony of Panel Three members was consciously not on 
point with regards to the purpose of October 25 Hearing. Had such 
testimony been offered in a court of law the judge would have stricken such 
testimony as non responsive and irrelevant to the questions posed. 
Furthermore, the testimony ofPanel Three members failed to fairly 
acknowledge the problems of harassment and intimidation of injured 
railroad workers or to pledge that such harassment and intimidation would 
cease. 

S.Assertions by members of Panel Three that the Federal Employer’s 
Liability Act (FELA) is the cause of employer harassment and intimidation 
of injured employees are not accurate. The “adversary environment” 
described by Panel Three members under FELA would also exist under any 
national workers compensation system as rail carriers would continue to 
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challenge many of the same worker claims made under FELA requiring 
similar amounts of time from injury to conclusion of claims. 

1 . Response to Congressman Shuster’s objection to my testimony: 

At the onset of the Oetober 25 Hearing Congressman Bill Shuster objeeted on the 
reeord to a “lawyer” testifying before the committee. That would be me. His 
justifieation for sueh objeetion was (1) that such “lawyer” had open eases and 
even a elient testifying before the Committee (the merits of which open ease were 
not diseussed in any detail in the hearing); and (2) that numerous lawyers had been 
charged with ethieal improprieties and that the Congressman was allowed to “bash 
attorneys” sinee his own brother is an attorney. I patiently awaited the “bashing” 
that Congressman Shuster had promised as I prepared to testify before the 
Committee. We never got to have an interchange of ideas. 

Most in Congress know that ethical charges, allegations or even indietments of 
individuals do not necessarily apply to others in the same profession. If asked, T 
planned to testify that I believe that the actions of individuals, be they lawyers i o 
mentioned in Panel Three papers or even former Members of this Committee or 
their staffs do not necessarily reflect on those involved in the practice of Law nor - 
on Members of Congress or their hard-working staff members. No lawyer; imidn ■ 
officer, carrier official nor Member of Congress condones any breach of ethics by 
any person or entity. We all know that neither groups of people nor groups of 
professions should be judged by the few bad apples in any bunch. 

2. Most of the testimony of Panel Three Members was not on point and should be 
stricken from the Record or disregarded. 

The issue before the Committee was not FELA reform but harassment, 
intimidation of injured workers, and safety. The only way that FELA could 
arguably have anything to do with this discussion is that FELA is the only avenue 
of recourse for workers to stand against Billion dollar companies in a court of law 
to press their rights where they have equal footing. Juries do what is right. We 
should trust juries. No Congressperson should claim members of juries are 
misguided or stupid ; jurors are the same people that elect Members of Congress. 

Billion dollar rail carriers have been very successful over the years in eroding the 
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rights of injured rail workers. The Billion dollar rail companies do not want to 
talk about how they mistreat their own workers.. .how they deny or delay medical 
treatment to injured workers and then sue in Federal Courts to stop states such as 
Minnesota and Illinois from preventing even CRIMINAL behavior. 

The Billion dollar rail companies refused to talk about the real issues of 
harassment and intimidation of their injured employees at the October 25 hearing. 
There is an old saying in FELA law for Railroad Defense Lawyers: If the facts 
aren’t with you, argue the law; if the law is not with you argue the facts; if neither 
the law nor the facts are not with you blame the victim! 

Panel Three members have adapted this defense to script their testimony in this 
hearing: They ATTACK THE FACTS regarding harassment and intimidation of 
injured employees by merely claiming they do not tolerate harassment or 
intimidation; they ATTACK THE LAW by claiming that FELA is a bad law and 
that it should be repealed; and they ATTACK THE VICTIMS of rail Injuries by 
suggesting FELA should be repealed to provide even more profits for Billion 
dollar rail companies at the expense of fully compensating injured rail workers. 

3. Panel Three members claim that the FELA needs to be replaced with a national 
workers compensation system and that the problems causing the “adversary 
relationship "between rail carriers and their injured employees would be 
eliminated. 

I attach, as Response Exhibit 1, a copy of the Government Accounting Office 
(GAO) report of 1996 which directly studied the issues presented by members of 
Panel Three. It is important to remember that this study was undertaken during the 
time Rep. Susan Molinari was chair of the Railroad Subcommittee. Rail carriers 
and AAR made all the same arguments in 1 996 regarding FELA that were made 
by Panel Three in the October 25 Hearing. A close reading of the GAO report 
rebuts all of the arguments made by Panel Three members regarding replacing the 
FELA. 

The “Results in Brief’ of the GAO report clearly outline the crucial balance of 
interests between rail carriers’ interests and the interests of injured railroad 
workers: 
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“Modifying FELA could reduce the railroads’ costs. ...On the other hand, 
such modifications could adversely affect railroad workers by reducing the 
compensation they receive and limiting the availability or quality of their 
legal counsel.” GAO/RECD-96-199, Page 3 

Perhaps an even more convincing review of these issues may be found in the 
articles by the W. P. Toms Professor of Law at the University of Tennessee, Jerry 
Phillips, An Evaluation of the Federal Employers' Liability Act, 25 San Diego L. 
Rev. 49 (1988) and FELA Revisited, 52 Md. L. Rev. 1063 (1993)[Attached 
Exhibits 2 & 3]. Professor Phillips thoroughly debunks the cost issue citing to 
actual studies done comparing FELA to workers comp systems, including work 
done by the AAR. The results of these studies are quite clear-overall costs of 
administering workers compensation schemes are essentially the same as that of 
FELA. The major difference is that under workers comp, significantly more 
money is spent in administering the system, and significantly less is paid to the 
workers. 

If Congress is willing to limit the benefits to injured railroad workers and limit 
their access to quality legal counsel. Congress can reduce the costs to railroads for 
injuries they cause to their employees by replacing the FELA with a national 
workers compensation system. 

The GAO report recognizes that replacement of FELA would not necessarily 
eliminate issues of contention between railroad claim agents and injured 
employees: 

“Railroad claims staff would be primarily concerned with determining how 
extensive and severe the injury is, whether the injury was job-related, and 
whether continuing impairment exists.” GAO/RCED-96-199 Page 25. 

Professor Phillips, relying on work done by the RLEA (Railway Labor Executives 
Association), reaches the same conclusion: 

The RLEA states that ‘85% of FELA cases are settled without the 
worker hiring a lawyer.’ Only 1.1% of FELA cases are settled in 
court while there is a much higher percentage of litigated cases in 
workers' compensation cases. For example, 13% of workers' 
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compensation cases were litigated in Mississippi while 27% were 
litigated in Illinois. 25 San Diego L. Rev. 49 at 57. 

As a trial lawyer who currently represents injured railroad workers across the 
entire country, 1 can tell the Congress that these issues are fought NOW under the 
FELA; replacing FELA with a Workers Comp system would result in a system 
that still places the financial interests of rail carriers against the financial interests 
of injured workers. The adversary relationship would continue to exist. Lawyers 
would still represent injured workers. Therefore the roots and causes of 
harassment and intimidation of injured workers would still exist under any 
Workers Compensation system. The only winner in the replacement of FELA 
would be Billion dollar railroads at the expense of the injured railroad worker. 

Another vehicle of attack for rail carriers against their injured employees under a 
Workers Compensation system is the phony job rehabilitation system. Currently 
under the FELA many railroads send lists of “jobs” to injured employees where 
such jobs are hundreds if not thousands of miles from the injured person’s home. 
Rail carriers insist that such jobs are “At Will” and could be eliminated once a 
FELA case is finished. Railroads have eliminated thousands of jobs across the 
country over past years. Why should injured employees trust rail carriers not to do 
the same again? The same issue of return to work would weigh heavily under any 
Workers Comp system. Injured rail employees would have the same issues facing 
them as they currently face under FELA: Is the job “real”? Will the job be 
eliminated if I move my family and take the job after my case is done? Will the 
railroad eliminate the job or claim I cannot medically do the job in the future? 

Additional “benefits” of Workers Comp advocated by Panel Three members also 
do not hold water as recognized by the GAO report: 

“Resolving disputed claims may still be time consuming.” GAO/RCED-96- 
199, P.26 

As noted above, the same issues that claim agents investigate, contest, and use 
against injured workers under FELA would exist under a Workers Comp system. 
Furthermore, the GAO report found after analyzing two current Federal Workers 
Comp systems with railroad data and information that the time delay of contested 
cases between FELA and a Federal Workers Comp system might be similar, thus 
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eliminating another claimed reason to scrap FELA by Panel Three members. 

“Resolution of Contested cases under FECA and LHWCA might be similar 
to resolution under FELA” GAO/RCED-96- 1 99 P.26 


CONCLUSION: 

The October 25, 2007 Hearing of the House Transportation and Infrastructure 
Committee was an important hearing that identified the continuing problems of 
rail carrier harassment and intimidation of injured rail employees. The House has 
taken several key steps in this legislative session to deal with those problems and 
should be commended for taking time to look into this complex issue. It is hoped 
that the Senate will join with the House in providing further protection for injured 
workers and that such bill will be signed into law. The arguments that the 
“adversary relationship” between rail carriers and injured workers under FELA is 
the cause of carrier intimidation and harassment of injured workers simply does 
not hold water. The same financial pressures would drive railroads to contest 
compensation of injured workers under a Workers Comp system as exist under the 
FELA at this time. The only benefit of replacing the FELA with a Workers Comp ■ 
would be' a financial savings to railroads at the expense of the benefits paid to their 
injured employees. 

Respectfully submitted, 


William G. Jungbauer 
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Good morning Chairman Oberstar, Ranking Member Mica, and Members of the Committee. My 
name is Timothy Knisely. I used to be a conductor for the Norfolk Southern Railroad. I hired out 
in October of 1974, at the age of 20. In 2001, 1 was injured in the course of my duties. 

On the evening of March 9, 2001, 1 reported to work as usual. I was required by the Norfolk 
Southern to take a train from our Homestead Yard in Oregon, Ohio to CSX’s Stanley Yard in 
Walbridge, Ohio, to pick up a number of rail cars and bring them back to the Homestead Yard. 
After arriving at the CSX Yard, I went to disconnect the air hose from the set of rail cars. The 
brass fitting on the air hose fractured because of metal fatigue and old age. When this happened, 
the air hose, being under approximately 80 pounds of pressure, began to whip around in the air 
much like a fire hose, and with its brass fitting on its end. The hose struck me, knocking me to 
the ground. It repeatedly hit me in my legs, back, chest and head. Each time 1 tried to get up off 
the ground, it would knock me back down. This lasted for about one minute. It finally stopped 
when the hose got caught underneath one of the cars and permitted me to get on my feet as best I 
could. I knew 1 was seriously injured and called for help. 

The Norfolk Southern trainmaster came to the site to investigate the incident. He transported me 
to the local hospital that the railroad uses. The trainmaster attempted to persuade me to not report 
the injury, but I refused his coercion and reported the injury. The next day, I was charged with 
making a false injury report. The trainmaster did acknowledge that I, in fact, was struck in my 
legs, back, and chest, but claimed because he could not see any injury on my head, and, therefore, 
I must have lied about being struck in the head. After 27 years of dedicated and loyal service to 
the railroad, I was subsequently charged with lying about being struck in the head and eventually 
fired. This charge happened solely because I dared to report my injury. 

The day after the incident the trainmaster, with others, went back out to the CSX yard to video 
tape a re-enactment in order to prove at my hearing that 1 could not have been struck in the head 
by the hose, to show that it could not go that high so as to support my firing. Unbeknownst to me, 
the video tape was altered and those portions that showed that the hose would in fact go much 
higher than my head were removed from the video tape. The railroad contended that the hose 
would only go five to 10 inches off the ground. The railroad proceeded to have their hearing and 
fired me after 27 years ofservice allegedly not because of the incident and not because I claimed 
to be hit on other places on my body, but simply because 1 claimed 1 was hit on the head. The 
truth was that they fired me because I chose to report my injury; and the claim that 1 was not 
struck in the head was simply the best they could come up with. 

The Railroad fired me even after I submitted voluminous pages of medical documentation 
specific to my head injury. The medical reports included the emergency room treatment of the 
day of the injury and the immediate months thereafter, not the least of which was extensive 
examination right here in Washington, D.C., with doctors from George Washington University 
School of Medicine. The railroad chose to ignore both my statement and the volumes of medical 
proof of severe head injury. Nevertheless, I remained permanently fired not because of my work 
that night, nor because of my injuries, but solely because 1 chose to report my injuries. 
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During the civil FELA litigation that followed, the railroad was required to produce that video 
tape. It was then that it' was discovered that the video tape had been tampered with and a portion 
out of the middle of the tape which proved that the hose under these circumstances would fly in 
the air up to nine feet or more was taken out. When this was brought to the attention of the Court, 
the railroad acknowledged and admitted in Court to the tampering of the video tape. The Court 
made a finding that: 

a video tape recreating an equipment malfunction which was video 
taped by Defendant Norfolk Southern and produced during the 
course of discovery in this case, was deliberately and intentionally 
changed for the purpose of deception before it was provided to 
Plaintiff. 


Of particular concern to the Court is the fact that Defendant 
Railroad edited a significant portion from the video tape which 
helps substantiate the type of injuries Plaintiff received on March 
9, 2001 by the malfunctioning and defective equipment, and which 
controverts the basis upon which Defendant Norfolk Southern 
tenninated Plaintiffs employment. (See attached document, 
emphasis added by myself) 


It was my belief then, and it remains my belief today, that I was charged and fired for daring to 
make an injury report so as to be made an example of; and so that others in the future would 
think twice before filing a Federal Railroad Administration required injuiy report. 

I am aware of other colleagues of mine at the same yard, Arthur Richter, Michael Linkenbach, 
Susan Sheidler, and Jimmy Doyle, and others who have been similarly charged for allegedly 
filing false injury reports within days or hours of such reporting of their injuries. It is my belief, 
as well as the belief of others, that the purpose of such firings is to maintain a chilling effect 
throughout the Toledo, Ohio area on the abilities and initiative of other injured people who might 
dare to report their injuries as required by the FRA. 

Thank you all for taking the time to listen to me today. 


- 3 - 
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IN THE COMIVION PLEAS COURT OF LUCAS COUNTY, OHIO 

Timothy D. Knisely, ; 

Plaintiff, : 

vs. : 


Norfolk Southern Railway, a/k/a 
Norfolk Southern Corporation, et al, 

Defendants. 


CASE NO.: Ci0200301123 
JUDGE WILLIAM J.SKOW 


ORDER AND FINDING 

This matter is before this Court on Plaintiff’s Motion tor Emergency Hearing to 
Preserve Evidence. A hearing was held on August 31, 2004, Based on the evidence 
presented, the Court finds that a video tape recreating an equipment malfunction which 
was video taped by Defendant Norfolk Southerri and produced during the course of 
discovery in this case, was deliberately and intentionally changed for the purpose of 
deception before it was provided to Plaintiff. The Court notes that as soon as defense 
counsel became aware of the Defendant Railroad’s misconduct, defense counsel notified 
Plaintiff's counsel on August 27, 2004, to inform him of same. 
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Of particular concern to the Court is the fact that Defendant Railroad edited a 
significant portion from the video tape which helps substantiate the type of injuries Plaintiff 
received on March 9, 2001 by the malfunctioning and defective equipment, and which 
controverts the basis upon which Defendant Norfolk Southern terminated Plaintiff's 
employment. The Court has been advised that the middle of the video taped recreation 
was deleted from the recording which was provided to Plaintiff in discovery. 

Defendant Railroad is ordered to immediately produce a true and accurate copy of 
the unedited and unmodified video taped recreation, to Plaintiff and the original of the same 
to the Court. The Court will hold any disposition of sanctions against the Norfolk Southern 
Railroad in abeyance at this time. 
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SamcS %. ©berfitar 
Cbairman 


IIOUHE of SEprEHEOtatiUEfi 


Committee on Cransiportation anb Sntragtrutture 


WaSljioBton, ®C 20515 

November 7, 2007 


5obn l-iJItea 

^anfaing iSlEpubluan iflembEr 


Davia Hejriwifcld, Chief of Staff 
Ward W. McCarragher, Chief Counsci 


Junes W. Coon il, Republican Chief of Staff 


Mr. Timothy Knisely 
6918 Peachwood Court 
Fort Wayne, IN 40825 

Dear Mr. Knisciy; 

On October 25, 2007, the Committee on Transportation and Infrastructure held a hearing 
regarding “The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety of 
America’s Railroads”. I would like to thank you for the testimony that you provided to the 
Committee at the hearing. Attached you will find additional questions that I would like you to 
answer for the hearing record. 

I would appreciate your response within 10 business days so that they may be included in the 
hearing record. Please send your response to: Mr. Clay Foushee, 586 Ford House Office Building, 
Waslaington, DC, 20515. Due to delays in the receipt of mail in the mail screening process, I also 
request that you email your response to Mr. Foushee at CIay.Foushee@mail.house.gov or fax your 
response at (202) 226-6012. Should you have any questions or concerns, you may reach Mr. 

Foushee at (202) 226-4697. 


Sincerely, 





James L. Oberstar, M.C. 
-•Chairman 


CC: EJ. Leizerman, fax: 419-243-8200 


Enclosure 
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Questions from Chaiitnan James L. Oberstar 

“The Impact of Railroad Injury, Accident, and Discipline Policies on the Safety 

OF America’s Railroads” 

October 25, 2007 

1. What do you think your employer’s motivation was for treating you the way they did? 

2. Have you ever received any apologies, at the very least, by any company officials for what 
you’ve experienced? 

3. Did your coworkers encounter harassment and intimidation, which have caused them to not 
report an injury? 

4. Do you believe that harassment and intimidation is widespread and part of normal railroad 
operations? 

5. While you were on the job, did you notice that the safety policies of your employers were 
readily accessible? Were they posted in common areas, like break rooms? 

6. What type of safety training did you receive during your employment? Did any of this 
training cover workplace harassment and intimidation? Did you ever see a company policy 
that explicitly stated the types of harassment drat you all experienced is not tolerated? 

7. Have you ever seen or heard of supervisors or managers being fired or demoted for harassing 
and intimidating employees? 

8. Were you ever aware that your company had a hotline that you could call to report something, 
such as wrongdoing by a supervisor or an injury that you were afraid to report? What is your 
view of hotlines? 
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Written Testimony of Mark Schulze 
Vice President of Safety, Training and Operations Support 
BNSF Railway Company 



Before the House Committee on Transportation and Infrastructure 
For a Hearing on “The Impact of Railroad Injury, Accident, and 
Discipline Policies on the Safety of America's Railroads” 


Thursday, October 25, 2007 


BNSF Railway Company 
2500 Lou Menk Drive 
Fort Worth, TX 76I3I 
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Chairman Oberstar, distinguished Members of the Committee, my name is Mark 
Schulze and I am the Vice President of Safety, Training and Operations Support for BNSF 
Railway Company. In my testimony to you today, I want to make three key points: 

First, safety in the railroad industry has improved enormously over the years. 

That’s not the product of managed reporting. That’s a fact. Twenty years ago, more 
employees were getting hurt and there was more risk from rail accidents. Like much of the 
industry, over that 20 year period BNSF has immensely improved in our safety. Our injury 
rate is down nearly 80% while rail equipment incidents are down over 25%. The safety 
plans that railroads have implemented over the years with the help of their employees have 
accomplished these improvements in safety. The fact remains, however, that 
approximately one-third of our accidents and one-half of our injuries are human-factor 
related. There’s more to be done. We intend to keep the ground we’ve gained and 
continue to make even further progress through improved processes, training and 
deployment of technology. 

Second, railroad safety plans are important. At BNSF, we develop our safety plans 
with a thoughtful balance of employee empowerment and accountability at all levels of our 
operation. Railroading is - and always will be - a unique work environment. The factory 
workfloor stretches across vast distances. In many instances, our employees are 
independent operators, substantially self directed in their work. That’s why many self- 
starting, independent men and women sign up for the railroad. They recognize that their 
co-workers, their communities, and their company depend upon them to exercise their best 
judgment, and follow the rules. The routine work of handling heavy, moving equipment in 
an outdoor environment makes adherence to uniform safety rules even more important. 
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That adherence to operating rules and eliminating at-risk behaviors can be life-or-death 
critical. I believe our employees appreciate that reality, and we take that into consideration 
in developing our safety plans and the fairest means of implementing them. 

Third, and most importantly for the purposes of this hearing, there is no place on 
our railroad for harassment and intimidation - neither for meeting safety goals, nor for 
managing employees. BNSF has zero tolerance for harassment, intimidation or 
discrimination. We believe any such behavior must be addressed immediately if we are to 
maintain a climate in which every BNSF employee can reach is or her full potential. Our 
position on this is clear. 

With the remtunder of my testimony, I want to share with you our safety vision and 
how we implement it, so that you can understand not only just our operations, but also our 
philosophy. 

At BNSF, safety is our highest priority. A safe railroad aligns with every aspect of 
our corporate vision - return, corporate citizenship and being a valued employer. 

Our safety vision is to operate injury- and accident-free. This is about our 
employees going home after work injury-free, not about managing to statistics. We 
believe our vision is achievable because we believe every accident is avoidable. We are 
committed to the ongoing development of processes, training and technology targeted to 
protect our employees and communities. 

The BNSF vision of an accident and injury free workplace has been embraced at all 
levels of our company. 

BNSF will achieve this vision through; 

• A culture where safety is our highest priority 
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• Providing resources and tools where known hazards will be eliminated or 
safe-guarded 

• Employing work practices and training for all employees 

• Empowering the workforce 

All employees are empowered to take responsibility for their own safety and the 
safety of their colleagues and our communities. They are expected to take the initiative to 
stop work processes when they feel safety may be compromised, and they do. The fact is, 
we learn a great deal from our employees about safety and what we all need to do to be 
safer. We’d like to take that even further, but often find that post incident collaborative 
root-cause analysis is made difficult because of FELA. The adversarial nature of the 
FELA system, and some of the plaintiffs’ attorneys, interferes with the railroad’s ability to 
reasonably discover how an injury accident occurred. Others on this panel will speak of 
FELA at greater length, but it is my opinion that we manage to be safe in spite of not being 
given the opportunity all of the time to understand those root causes of incidents. 

Like all U.S. railroads, BNSF is required to comply with all safety rules, 
regulations and requirements of the Federal Railroad Administration (FRA). These 
regulations govern the safety of railroad operations and rail employees throughout the 
country. BNSF consistently meets or exceeds these requirements. In addition, BNSF has 
our own safety rules and operating rules for employees and complies with the General 
Code of Operating Rules (GCOR) which governs the operations of most western U.S. 
railroads. At BNSF, we utilize a federally mandated operations testing program to confirm 
that our employees are working safely and in adherence with those rules. Tests under that 
program occur in a normal operating environment and require employees to show 
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understanding of the concepts involved in our operating rules. This overall program then 
is used as a guide to focus resources such as programs, process improvements or training. 

The foundation of a particular work group’s safety effort is its Safety Action Plan. 
Every operating division and shop creates and implements a Safety Action Plan that 
defines the vision and requirements for a safe workplace. These plans include risk 
identification procedures, employee participation in safety committees, communication, 
and incident reporting and emergency response procedures. 

BNSF employees are also represented in the system-wide Safety Assurance and 
Compliance Process (SACP) Task Force, a joint safety improvement process that includes 
the FRA, BNSF management and labor representatives. On each of BNSF’s 13 operating 
divisions, division safety teams, which include labor and management representatives, 
oversee resolution of issues raised by local site safety teams. Site safety teams are 
responsible for continuous improvement in processes that identify and reduce human and 
environmental safety risks at a local level. 

Additionally, BNSF was the first railroad to establish safety participation 
agreements with our labor unions. The first such agreement was signed by the United 
Transportation Union in March 2002, and by the end of 2007 nearly all of BNSF’s labor 
unions had such agreements in place. These agreements represent a fundamental change in 
our approach to safety for employees and allow for non-punitive, training-based responses 
to many types of rule violations instead of traditional discipline. 

These agreements, which include craft employees, also provide for workplace 
observations to identify and prevent potentially at-risk behaviors and conditions. In 
addition, through these safety participation agreements, more than 100 craft employees 
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have been selected by their labor leaders to focus full-time on safety programs and to 
oversee craft-specific safety processes. 

Training is also a fundamental element of BNSF’s safety program. To assist our 
employees to properly understand these rules and polices and improve their performance, 
BNSF provides state of the art training. At our Technical Training Center, located on the 
campus of Johnson County Community College in Overland Park, Kansas, more than 
1 10,000 square feet of office, classroom and studio space features extensive simulation and 
lab equipment. I invite you to take a tour of our facility at your convenience. The center’s 
training programs are complemented by other BNSF training methods such as field 
trainers, training simulators, rules classes and computer based training. These methods 
allow for additional time and delivery varieties to enhance employees’ ability to 
understand and demonstrate the concepts. 

As I previously mentioned, the key element of our safety plan is to educate, train 
and obtain the commitment of each employee to their own safety and that of those around 
them. The vast majority of our employees are committed to working safely. However, as 
we all know, inattention can set in, normal practices can slip for whatever reason or skills 
can decline as new technology or operating practices are introduced. Our safety program 
is aimed at respecting the commitment these employees have made to working safely and 
helping them maintain mindfulness, and at refreshing and improving their skills when 
needed. With any human organization, there is a small percentage of employees - we 
estimate no more than 3% - that are either risk-takers, troubled or do not maintain 
awareness of the consequences of their actions. There is usually a cumulative string of 
incidents that indicate that an employee is having difficulty. We are focused on identifying 
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those employees who present risk to themselves and others through an employee review 
process. 

The purpose of our Employee Review Process (ERP) is to assist employees in 
working without an accident or injury. When an employee’s record indicates that 
individual assistance may be needed, the supervisor will contact the affected employee and 
conduct an ERP session. Multiple criteria for selection of employees may be used. The 
ERP is a problem-solving process that does not impact an employee’s employment record, 
nor is it in any way related to an employee discipline process or FELA defense. It involves 
an employee’s supervisor and union representative, if the employee so desires. It begins 
with an interview, produces a work plan with a list of actions that the employee and the 
supervisor should take to assist the employee in remaining injury- and accident-free for the 
remainder of his or her railroad career. Coaching, training and understanding the 
employee’s perspective are at the heart of this employee review process. 

As with every work environment, and especially in a safety-critical work 
environment, accountability for compliance with work rules matters. One of the reasons 
you’ve asked me here today is to discuss this. Our goal at BNSF is to consistently, but 
fairly, apply employee accountability so that the seriousness of safety rules violations is 
appreciated. The employee discipline process is conducted in accordance with the BNSF 
“Policy for Employee Performance Accountability.” It is designed, first, to encourage all 
BNSF employees to be actively engaged in safe work behaviors and in ensuring a safe 
work environment. Second, when a rule violation occurs, this policy provides a process 
for arriving at an understanding of improvements needed to prevent similar rule violations. 
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Third, for those rare cases where there is a marked disregard for safety and BNSF rules and 
procedures, it provides a process to enforce BNSF and federal safety requirements. 

The vast majority of rules infractions are handled through coaching and counseling 
by supervisors. BNSF additionally has alternative handling agreements with labor that in 
many cases are utilized in lieu of formal discipline. Alternative handling includes training 
and other non-disciplinary, non-punitive responses to identified or self-reported rule 
violations. An alternative handling event is not recorded on the employee’s personal 
record and is not considered discipline. Alternative handling events are tracked outside of 
the formal discipline process and may only be used to determine eligibility for future 
alternative handling. Formal discipline, whether an employee personal record notation, 
suspension or termination, represents a small percentage of follow-up to rules violations. 
Each termination case is reviewed by a senior team of operating employees, including the 
Chief Operations Officer, in order to ensure consistent and fair application of the policy. 

I want to conclude my remarks with a final comment about harassment and 
intimidation. An essential part of all of the processes I’ve discussed is our belief that all 
employees deserve to be treated with dignity and respect. There is no room at BNSF for 
intimidation, discrimination or harassment. In addition to a corporate culture that 
absolutely rejects such tactics, BNSF operates under the requirements of Section 225.33 
Internal Control Plans, of Title 49, Code of Federal Regulations, Part 225. Among these 
requirements is that BNSF have a “Policy Statement” prohibiting harassment and 
intimidation and a declaration of our commitment to complete and accurate reporting of all 
accidents, incidents, injuries and occupational illnesses. This regulation also requires a 
“Complaint Procedure” within our Internal Control Plan. BNSF’s Internal Control Plan 
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“Policy Statement” and “Complaint Procedure” were developed through a labor- 
management consensus process as part of the SACP. 

Additionally, BNSF safety rules and policies strictly forbid harassment and 
Intimidation. We have instituted supporting policies and processes in order to make 
supervisors fully aware of their responsibilities in this arena. Supervisors found to be in 
violation of this policy would be subject to discipline up to termination. 

BNSF’s injury handling and safety reporting policy clearly outlines supervisory 
responsibility regarding injury reporting and medical treatment. Our injury handling and 
safety reporting policy, currently located in our Management Instruction No. 21, states, “It 
is not only BNSF policy but also federal law that harassment or intimidation of any person 
that is calculated to discourage or prevent such person from receiving proper medical 
attention or from reporting an accident, incident, injury or illness will not be permitted or 
tolerated.” The policy, which has been commtmicated to supervisors in a number of ways, 
makes it clear that supervisors cannot, for any reason, discourage an employee from 
reporting an injury or seeking medical attention. Employees are encouraged to use the 
Internal Complaint Procedure to report any circumstances in which they feel a supervisor 
has discouraged them from reporting an injury. 

This policy further states that when an injury does occur, the supervisor’s first 
concern must be the welfare of the employee and obtaining prompt medical treatment if 
required. The supervisor is to focus on the employee first and then on the need for 
information for the purpose of preventing fiitme incidents. 

In addition to the Internal Complaint Procedure, an individual employee has many 
other means by which he or she can report harassing or intimidating behavior. For 
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example, an employee may report such behavior to the FRA or to an anonymous BNSF 
hotline. 

The FRA has instituted strict rules prohibiting harassment and intimidation. The 
FRA can investigate reports of harassment or intimidation and can levy penalties on 
individuals who willfully cause a violation of, or non-compliance with, the harassment and 
intimidation policy. 

Another place where BNSF has demonstrated its commitment to a harassment-free 
work environment is through the creation of the third-party 1-800 hotline. This hotline is 
also available for employees to report a multitude of concerns such as fraud, theft, safety 
hazards or harassment. Those concerns may be reported anonymously if the employee 
desires. Those complaints will then be investigated by appropriate personnel in the 
BNSF’s Law, Human Resources and/or Internal Audit departments. All internal hotline 
cases are reviewed by a group comprising senior executives, including the Chief Executive 
Officer. 

Taken together, we believe we have processes and procedures and a culture that 
reject harassment and intimidation and promote a cooperative approach to safety. At the 
same time, we do not believe that the management of employee expectations and 
accountability is harassment or intimidation. 

I welcome the opportunity to respond to your questions. 
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[Ford House Office Building 
Washington D.C. 20515 



Please find enclosed responses to Chairman Oberstar’s additional questions for “The 
Impact of Railroad Injury, Accident, and Discipline Policies on the Safety of America’s 
Railroads” hearing record. Please let me know if you have any questions. 


Enclosure 
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Responses to Questions from Chairman James L. Oherstar 

“THE IMPACT OF RAILROAD INJURY, ACCIDENT, AND DISCIPLINE POLICIES ON THE 
SAFETY OF AMERICA’S RAILROADS” 

OCTOBER 25, 2007 

1 . Do you believe the “railroad culture " is too preoccupied with placing blame on individuals more 
than systems^ 

No. The BNSF railroad culture is a culture focused on safety. Like other railroads, due to our 
unique work environment with physical plant stretching thousands of miles we have a largely 
self-directed w^orkforce. The fact is that the w'ork of handling heavy, moving equipment in our 
outdoor environment makes adherence to uniform safety rules very important; our employees 
concur with that. It’s usually when those standards aren’t adhered to that accidents and injuries 
occur. The effort to identify and address at-risk behaviors and drive individual accountability is 
not an exercise around the blame of individuals, it is a generally cooperative process of 
maintaining adherence to proven, unifonn safety standards that save lives. 

2. IVe 've reviewed your safety programs and ICP 's. and on the surface they appear to be in 
compliance with Federal law. How do you explain the widespread underreporting of injuries in FRA 
audits and investigations and non-compliance with regulations? 

At the outset, BNSF respectfully disagrees that there is underreporting of work-related injuries at 
BNSF. Occasionally there arc interpretation differences in what constitutes a reportable injury 
between the railroads and the FRA. The reporting guidelines state that it is the reporting officer's 
accountability to make a rea.sonable reporting decision. BNSF takes our reporting requirements 
very seriously and make strong efforts to ensure uniform and consistent compliance. BNSF 
expects its reporting officer to account for every work-related injury. 

3. In general, do you think your railroads have a problem with underreporting of injuries? 

No. 

4. Even though the senior executives of the rail industty appear to take a united stand against the 
overt harassment and intimidation of employees by supervisors, do you think that more subtle forms of 
intimidation exist? In other words, is it possible that the common knowledge among rail employees that 
injury reports lead to increased scrutiny scares them away from reporting? 

A BNSF employee is actually subject to discipline for f ailing to report an injury, and additionally 
a BNSF supervisor would be subject to discipline for discouraging the reporting of an injury. A 
demonstrated history of work-related injuries in any industry should gamer the attention of a 
supervisor. At BNSF, we intervene through the u.se of coaching and counseling to work with the 
employee to try to prevent future injuries. Additional attention with the goal of enhancing safety 
awareness is a cooperative process and, furthermore, is not associated with any discipline process. 
Therefore, we would take issue with the as.sertion that injury reporting in some way should be 
intimidating to employees. 

5. Even though you claim to discipline supervisors when caught putting pressure on emplovees not 
to report, don 'tyou think there are pressures that cause this type of behavior to continue? 
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BNSF has clearly communicated to its supervisor that every work-related injury is to be reported 
and that employees are to receive prompt medical care, if necessary. In the rare or isolated 
instance of this not happening, it is promptly addressed when discovered. We believe this kind of 
behavior is so isolated that we do not agree that there are pressures that cause such behavior to 
continue. It is not a part of the institutional culture of our company at any level. 

6. Most of your operations are so widespread, how can you assure us that you are making every 
effort that you can to identify front-line supervisors who may he placing pressure on employees not to 
report injuries? 

Employees have various avenues to alert us of perceived pressures. They are consistently 
encouraged through various communications to utilize resources such as the toll-free, 
independently monitored hotline, or through direct notification to FRA, if the employee so 
chooses. 

7. Do you simply rely on complaints after the fact to identify these managers, who are bad actors, or 
do you make an attempt to investigate management practices on a more proactive basis? 

Employee notification is one way these issues arc identified. Additionally, other measures such 
as our supervisor perfonnance management process, internal audits or surveys have been utilized 
at various times to proactively identify these types of issues. 

8. ik'kat policies do you have in place to provide disincentives to supervisors who engage in 
harassment and intimidation, and to catch this type of behavior? 

This subject is covered under our injury reporting policy. Supervisors are aware of their 
obligations and the consequences, including individual discipline. This is also reinforced, as are 
all safety policies, in our Safety Action Plans. These Safety Action Plans are created for each 
large functional work group and are annually promulgated and discussed with supervisors and 
between scheduled employees and their supervisors. 

9. Couldn 't you utilize employee surveys on a routine basis to identify managers that are of concern 
to employees? 

Surveys, in addition to other means, can be, and have been, utilized to identify areas of safety 
concerns. 

10. Have you recently Jlred or demoted front-lme s'lipervisors for failing to report accidents, orfor 
harassing and intimidating employees to not seek the proper medical care? How did you uncover these 
cases? Was it through an audit or a complaint, or some other means? 

Yes. It was identified through a complaint letter from labor. 

1 1 . Do you have an “availability policy ” that requires that an employee be available to work for a 
specific number of days per year, which include days lost due to injury and sichtess? 

We have policies in place to support our expectation of full-time employment. Some type of lost 
days are automatically excluded from those thresholds (c.g. lost days due to injury), while others 
can be removed at the discretion of supervisors (e.g, sick days). 
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12. Are you moving more towards a (Confidential Close Call Reporting System) C3RS environment - 
addressing human factors causes in accidents? Have you implemented such programs on at least a trial 
basis? If so, how? 

We are continuing to review this type of program. After the withdrawal by the FRA earlier this 
year from a proposed C3RS pilot program in Nebraska, we are looking at alternative programs 
modeled after the airline industry. We will continue to utilize existing risk identification 
programs to improve in this area. 

1 3 . If you have implemented such programs, how have you seen that affecting employees on the 
ground? 


Not applicable. 

14. Where do you stand on the implementation of C3RS system-wide? 

We would likely implement a close calls type program on a pilot territory to gauge results. 
System-wide implementation would be looked at after reviewing initial results. 

1 5. The FRA has a standard 7-day reporting deadline for filing a report for a “reportable ” injwy. 
Do you have a different internal standard? 

Our standard is to report to the FRA within that 7-day deadline. 

16. Do you all have a confidential “ethics hotlines " where an employee can call in and report 
anything that they are uncomfortable with? 

Yes. 

a. How are hotline cases pursued? 

Calls are followed-up by internal audit, human resources and/or the legal department and are 
usually resolved within 30 to 60 days. As indicated above, BNSF has an independently 
monitored, toll-free, hot-line with a close-loop process for handling complaints. 

b. Can this system really he confidential? 

Yes. This system is administered by a third-party and the caller may remain anonymous. If the 
caller chooses to waive confidentiality, follow-up to specific details of incidents will occur to 
appropriately resolve the issue(s). 

1 7. Do supervisors have any portion of their bonuses based on injury statistics in their management 
area? 


No. While a portion of annual bonuses is indirectly affected by BNSF overall safety results, no 
portion of the bonus metric is directly based on an individual supervisor’s injury statistics. BNSF 
believes that our success should include a measurement of our ability to reduce and eliminate 
injuries in the workplace. 


(If yes), what is the maximum amount that he/she could earn based on injury statistics alone? 
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1 8. It’s pretty clear that you have good corporate policies on harassment and intimidation, and also 
safety. However, there seems to be a “disconnect” when these policies are implemented by front-line 
supervisors. Why do you think this is occurring? And. what are you doing to make sure that your 
corporate policies are being implemented correctly at the "local” level? 

We respectfully disagree that there is any “disconnect” between corporate policies on harassment, 
intimidation, and safety, and behavior by our front-line supervisors. However, as with any large 
organization with a dispersed workforce, there are rare instances where behaviors sometimes do 
not meet expectations. We believe these arc infrequent and they do not stem from a “disconnect”. 

19. Are you motivated by the Harriman Award to drive down your injury statistics? 

No. While BNSF sees the Harriman Award as a notable recognition, our real motivation is driven 
by our desire to have employees safely return home to their families and communities. 

Though this fnay appear to he a good thing, do you think that it 's creating pressures in railroad 
management to not report injuty statistics? 

No. BNSF’s motivation is to eliminate injuries from the workplace. 

Do you think that any of the metrics of the award should be changed to incentivize reporting? 

No. Again, BNSF’s motivation is to have an injury-free workplace, irrc.spective of the Harriman 
Award. 

20. Do you all have audit processes that links medical claims with injury reports? 

At BNSF, yes. 

What do you do if someone puts in a claim but there is no injuty report on file for them? 

The employee is written a letter to inform them that we have received a claim but there is no 
corresponding injury report. We then allow the employee a reasonable period of time to complete 
the report of personal injury. 

21. Do you have policies which prohibit management from accompanying injured workers into their 
emergency room and with trying to affect what type of medical treatment that they receive? 

Yes. This is located in our injury reporting policy. 

22. Do you believe these types of point systems create "unintended consequences ”? 

Please see answer to question 27, below. 

23. Human factors research has shown that rarely is an accident ever due to a single individual or 
casual factor. Do you agree, and if so how should we incorporate this notion into FRA regulatory 
policy? 


Assuming the “human factors research” cited is accurate, it would be difficult based on that 
statement alone to make a comprehensive response as to how this could be incorporated into FRA 
regulatory policy. BNSF would be willing to review and study, along with the other railroads, the 
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“human factors research” upon which this statement relies in order to see how such data could be 
incorporated into FRA regulatory policy. 

24. Do you have “Light Duty "-type programs where instead of marking off an employee for being 
injured, they come to work and basically do nothing but sit in a room all day? 

We have light duty or restricted duty programs. These programs do not allow for “an employee 
to come to work and basically do nothing but sit in a room all day.” BNSF is always interested in 
working with an employee’s healthcare providers to explore return to productive work consistent 
with medically imposed work restrictions. 

Do you consider this practice to be harassment? 

BNSF does not engage in this practice. 

25. Do you honestly think that yw intimidation exists? 

No; however, we do not believe it should be ascribed to railroad or BNSF culture. While there 
are rare instances where behavior does not meet BNSF’s expectations, we believe this is 
infrequent, isolated and when discovered dealt with promptly. 

26. How do you explain all the cases that FJL4 finds for underreporting? 

At the outset, BNSF concurs with the testimony by the FRA that there is no systemic 
underreporting of work-related injuries. Similarly, there is no widespread underreporting of 
work-related injuries at BNSF. There are, at times, interpretation differences between the 
railroads and the FRA as to what constitutes a “reportable” versus “non-rcportable” injury. 

BNSF takes our reporting requirements very seriously and accounts for every work-related injury. 

27. Mr, Schulze, BNSF has a point system, which assigns 40 points to an employee for a reportable 
injury and only 5 points for a non-rcportable injury. If an employee gets 45 points, they change from 
being a “green ” employee to a “red" employee, which causes them to be automatically targeted for 
increased inspections and performance checks. If an employee gets hurt on the Job, goes to the doctor, 
and the doctor gives him prescription strength Tylenol, the accident gets reported and the employee gets 
40 points. Just 5 more points will make him become a “red" employee. Don 'tyou think that this could 
influence the type of medical treatment that this injured worker would receive? Why would he want to 
subject himself to enhanced scrutiny down the road, just because of an accident? Don 't you think this 
could lead him lo cover it up? 

There appears to be some misunderstanding with the BNSF Employee Review Proces.s (ERP). 
There is not a “red” or “green” system, but one that utilizes risk management principles by using 
multiple risk identifiers to focus our resources. The intent of the process is to identify risk to the 
safety of the employee and to those around them. Thus, an employee who engages in a pattern of 
safety rules violations should expect supervisor intervention. 

When an employee is identified through this process, he or she will usually have an inteiview 
with his or her supervisor and the local chairman, if desired. This meeting and follow-up 
meetings are designed to assist in identifying ways to help the employee work safely for the rest 
of his or her career. The process and resulting discussions, coaching, counseling and training is 
not related to discipline and is not a form of harassment or intimidation. Thus, there should be no 
incentive to “cover up” injuries as they do not trigger discipline. 
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a. Mr. Schulze, do you think this policy may be creating unintended consequences? 

No. We believe we have sound policies, procedures and guidelines in place in order to prevent 
any unintended consequences. 

b. Does BNSF have any plans in the works to revise this policy? 

As with many of our policies, processes and programs, they go under periodic review. We have 
been reviewing this process and discussing potential changes. 

28. Mr. Schulze, why would you assign 40 points fora FRA-reportahle injury and only 5 points for a 
non~reportable injury? 

At one time, the point totals for reportable versus non-reportable injuries were equalized. After 
discussions with labor, the non-reportable points were lowered in order to encourage the 
identification of injuries that don’t meet FRA reporting criteria. 

29. Mr. Schulze, can 'tyou see how that might cause an employee to not report? 

The design of the program is intended to identify all injuries and not discourage reporting. 
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Before the 

United States Honse of Representatives 
Committee on Transportation and Infrastructure 
Hearing on 

The Impact of Railroad Injury, Accident, and Discipline Policies 
on the Safety of America’s Railroads 
October 25, 2007 
Testimony of 

John P. Toiman, Vice President and National Legislative Representative 
Brotherhood of Locomotive Engineers and Trainmen 
A Division of the Teamsters Rail Conference 

Good morning. Chairman Oberstar, Ranking Member Mica, and members of the 
Committee. For those of you who don’t know me, I’m John Toiman, Vice President and 
National Legislative Representative of the Brotherhood of Locomotive Engineers and Trainmen, 
which is a Division of the Teamsters Rail Conference. On behalf of approximately 59,000 
BLET members and 38,000 members of Rail Conference affiliate Brotherhood of Maintenance 
of Way Employes Division, I want to thank you for holding today’s hearing and inviting us to 
address you. 

The subject of today’s hearing — the impact of railroad injury, accident, and discipline 
policies on the safety of America’s railroads — is something that has been a bone of contention 
for Rail Conference members, and all railroad workers, for generations. At the rank-and-file 
level, these policies originated because of ties between the industry and the military that go back 
more than a century. 

In the second half of the 1 Q"* Century, during the years of boom construction, many 
managers and executives came to the railroad directly from the military. During World War I, 
the railroad infrastructure was nationalized for a time, and was subordinate to military officials 
as part of the war effort. And when a potential strike by operating crews after World War 11 
would have tied up the nation’s transportation system, President Truman threatened to 
nationalize the industry again and draft the striking workers. 

Indeed, this history underlies why the managerial culture in the railroad industry is 
known as “command and control.” Accordingly, it should come as no surprise that railroads 
react swiftly and harshly when something goes wrong. This is true across the railroad industry: 
whether an incident produces an injury to a railroad worker, results in an accident, or merely 
involves an act or omission on the part of a worker that causes nothing more than a violation of a 
safety or operating rule. 

It is vitally important for this Committee to understand that the industry’s culture, dating 
back more than a century and a half, is the root of this problem. This culture manifests itself in 
aggressive and draconian tactics across the industry. 

These tactics are among the top reasons for job dissatisfaction cited across ail railroad 
crafts in a recently-completed survey sponsored by the Federal Railroad Administration, In the 
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Final Report on the survey,' Locomotive Engineers identified several factors that could, if 
improved, increase their job satisfaction, including; frequently-changing rules and “the ever- 
present threat of a railroad officer jumping out of a bush.” See p. 74. Locomotive Engineers also 
felt the need to improve morale/relationship between labor and management. Several 
respondents suggest improving the relationship between labor and management. Respondents 
explained that they feel that management is there to discipline or fire them. One respondent felt 
“that a railroad hires individuals and then spends its time trying to fire them.” j^ at p. 88. 

Similarly, Maintenance of Way employees cited operating, safety, and FRA rules and 
their application as key sources of job dissatisfaction. A number of respondents expressed 
concern over the operating and safety rules and their application, as well as the potential for an 
individual to be fined for violating a FRA regulation. Specific complaints were that too many 
railroad rules exist; rules were always changing and, therefore, it is difficult to keep up with the 
rules; safety takes a back seat to being blamed for breaking a rule; and rules exist for everything. 
Observes one respondent, “At any given time, you can be cited for doing something wrong. 
That’s just how many rules are out there.” Respondents felt that the mies existed more to protect 
management than anything else. Respondents also felt that it was not fair that they could be 
fined for violating a FRA regulation since they work for the railroad, and they are not told what 
they can and cannot be fined for. Id at p. 80. 

Also cited by Maintenance of Way employees was the culture surrounding injury 
reporting. A number of respondents expressed frustration at the culture that encourages or 
rewards employees for not reporting injuries, or blames employees for sustaining the injuries. 
According to respondents, the employee is inevitably blamed for the injury. Notes one 
respondent, “Pretty much, if you get hurt, you did something wrong.” Another respondent stated 
that the first thing his railroad does when an injury occurs is not to see if that person is OK but 
rather to administer a drug test. Furthermore, according to respondents, no one wants to 
jeopardize safety-related incentives by reporting an injury. One respondent explains, “[If] 
anybody gets injured, they don’t want to report it. ... They don’t want anybody mad at them 
because they got hurt. So it is better to keep their mouth shut and [to] deal with it later.” Id. at 

p. 80. 


One of the tools many railroads use to harass and intimidate their workers as part of the 
“command and control" culture is to keep records on aspects of their performance that does not 
involve discipline. For example, many railroads have sophisticated systems that are used to 
automatically download locomotive event recorders and run the data through a computer 
program. If there are irregularities in any of dozens of arbitrary categories — such as fuel 
consumption, braking technique or throttle modulation — “points” will be assessed against the 
engineer. On at least one railroad, this system has been used to decertify engineers, even though 
there has been no violation of any of the “cardinal sins” contained in the FRA’s engineer 
certification mle. Points also are assessed when a worker sustains an on-the-job injury, even in 
cases where the worker’s conduct played no part in the accident that caused the injury. 


’ Reinach, Stephen, and Viale, Alex, An Examination of Employee Recruitment and Retention in 
the U.S Railroad Industry, FRA Office of Policy and Program Development, DOT/FRA/RRP-07/01 
(August 2007). 
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The carriers are fond of blaming the Federal Employers’ Liability Act, or FELA, as the 
culprit, suggesting that it is far more adversarial than other programs designed to address 
workplace injuries and occupational illnesses. However, the facts prove otherwise — that the 
railroads are wrong — for two reasons. 

First, injured railroad workers seek the assistance of an attorney in only a minority of 
cases. In fact, a number of studies have been done, dating back years, which show that the 
percentage of cases in which an attorney is involved in a FELA matter is significantly smaller 
than the percentage of workers’ compensation cases in which an attorney is retained, in many 
states. Moreover, the overwhelming majority of FELA claims are settled short of a jury verdict. 
You will hear from witnesses today who are far more qualified than me to address this subject in 
detail. 


Second, if the industry’s argument was valid, then we would expect to see noticeably 
more lenient responses by railroads in cases of accidents where no personal injuries are sustained 
and in disciplinary matters, as compared to those involving an injury or a fatality. That, simply, 
is not the case. 

For example, when the Federal Railroad Administration (“FRA”) first published its Final 
Rule governing locomotive engineer certification in 1991, the industry’s “command and control” 
culture went into overdrive, and scores of locomotive engineers found their certification revoked 
for incidents that would not have triggered any disciplinary action whatsoever in the past. In 
fact, a number of railroads revoked certifications for speeding when the alleged excess speed fell 
within FRA’s regulatory margin of error for locomotive speed indicators. 

The level of aggressiveness on the part of the carriers forced FRA to reopen the rule for 
major revision barely a year and a half after it went into effect. On April 9, 1 993, FRA published 
an Interim Final Rule that significantly scaled back some of the revocable offenses and clarified 
the others. FRA noted that railroads “have in some cases decertified employees where FRA had 
not anticipated such actions,” and that “given the experience FRA now has acquired and the need 
to prevent further revocations for offenses so minor that FRA had not anticipated their being the 
basis for revocation, FRA has decided to act quickly to correct the situation.” 58 FR 18987. 

Although the industry has been hemmed in somewhat by FRA in terms of locomotive 
engineer certification, “command and control” remains the firm philosophy in matters of railroad 
discipline of workers. According to the June 2?"’ Report of the Senate Appropriations 
Committee on S. 1710, Railway Labor Act Section 3 arbitration — much, if not most, of which 
involves discipline appeals — consumes an average of 30 months per case, and “the funding for 
arbitration cases routinely runs out several months before the end of the fiscal year” because of 
caseloads. See S. Rep. 1 10-107 at p. 290, 

It doesn’t matter whether an event involves an injury, an accident, or merely is a 
disciplinary matter. The industry’s response is swift and harsh; that’s what “command and 
control” is all about. 
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You will doubtless hear from industry representatives the following three-note chord. 
First, that there is no problem that AAR’s legislative agenda won’t fix. Second, if there are any 
problems they are small and infrequent and management looks forward to working with labor to 
solve them. And third, what labor wants you to do is micromanage the industry. 

That should sound familiar, because it is the same chord the industry plays every time it 
appears before this Committee. It has been the industry’s response to your questions about why 
nothing has been done about fatigue and limbo time. It has been the industry’s response to your 
questions about why 40% of the nation’s rail infrastructure still is dark territory, when 
centralized traffic control technology has been mature since the 1960s, It has been the industry’s 
response to your questions about rail safety in general. 

By passing H.R. 2095, you have acknowledged the industry’s failure to voluntarily come 
to grips with the manner in which it mistreats its workforce in safety matters. And, indeed, in 
Section 606, you have gone a long way to leveling the playing field in terms of how the 
industry’s “command and control” culture impacts injury, accident, and discipline policies. I 
cannot urge you strongly enough to maintain the position you have staked out in Section 606, 
because the current system is broken and beyond repair. 

In 1 996, the FRA amended 49 CFR Part 225 — governing reporting, classifying, and 
investigating railroad accidents and incidents — by requiring railroads to adopt and comply with 
written Internal Control Plans (“ICPs”). These ICPs are supposed to include a 

policy statement declaring the railroad’s commitment to complete and accurate reporting 
of all accidents, incidents, injuries, and occupational illnesses arising from the operation 
of the railroad, to full compliance with the letter and spirit of FRA 's accident reporting 
regulations, and to the principle, in absolute terms, that harassment or intimidation of any 
person that is calculated to discourage or prevent such person from receiving proper 
medical treatment or from reporting such accident, incident, injury or illness will not be 
permitted or tolerated and will result in some stated disciplinary action against any 
employee, supervisor, manager, or officer of the railroad committing such harassment or 
intimidation. 

49 CFR § 225.33(a)(1). 

When this provision was first promulgated, we were optimistic that it would have a 
positive impact on the “command and control” railroad culture. In more than a decade of its 
existence, this regulatory requirement hasn’t even put a dent in the problem, as many of the 
witnesses today will tell you. In hindsight, we shouldn’t have been surprised that this 
requirement would not improve the situation. 

After all, there are not even enough FRA inspectors to maintain an appropriate level of 
oversight of infrastructure, equipment, and operating practices, much less delve into the “he 
said/she said” world of harassment and intimidation that vigorous enforcement of Section 225.33 
would entail. Moreover, we believe only harm to FRA’s reputation would result if it repeatedly 
insinuated itself between workers and management in order to adjudicate workers’ legal rights. 
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In recent years, FRA has worked hard to develop alternatives to the “command and 
control culture.” A number of these initiatives — such as the Confidential Close Calls Reporting 
System — involve developing data on so-called “precursor” events; unnoticed and unreported 
mistakes that do not lead to an accident or incident, but could easily do so. These programs 
operate on a pair of axes that are foreign to this industry: (1) absolute confidentiality for 
reporters, and (2) a guaranteed non-punitive response for reported events. 

Central to the success of these types of risk reduction programs is FRA’s involvement as 
an honest broker. Indeed, while these programs continue to be rejected by the majority of those 
who oversee the “command and control” culture of the railroad industry, FRA has steadfastly 
pushed labor and management alike to view these programs with an open mind. In our view, 
success for these types of programs will produce a far greater improvement in safety than FRA 
involvement in harassment and intimidation allegations. 

Likewise - — and as we’ve testified in the past — arbitrating 49 USC Section 20109 
disputes under Section 3 of the Railway Labor Act also has proven to be a failure. Until just 
recently, the only time punitive damages could be awarded is when the “form of discrimination 
... does not involve discharge, suspension, or another action affecting pay,” which almost never 
would occur in this industry. Thus, the damages aspect of a Section 20109 case historically has 
been indistinguishable from any other disciplinary matter. 

We believe Section 606 strikes an appropriate balance, in two respects. First, it 
guarantees the right to prompt medical attention. And, second, the bill makes it unlawful for a 
railroad to interfere in the relationship between an injured railroad worker and his or her doctor. 
This provision will counter one of the most egregious aspects of the “command and control” 
culture. 


There is one more subject I want to address, which is the E. H. Harriman Award. I’m 
sure many of the railroad representatives who appear today will tell you about how many times 
their railroad won it. To us, the Harriman Award is symptomatic of the problem with the 
“command and control” culture, and not emblematic of industry safety. I say this because the 
most consistent “winners” also happen to be the railroads that are most often anecdotally 
identified as engaging in harassment and intimidation of injured railroad workers. 

In conclusion, the 19'*' Century ended over 107 years ago. It is time to bring the 
treatment of railroad workers into the 2U' Century. The culture of the industry must change 
now. Together, we must share ideas and cooperate to implement programs where labor is treated 
as an equal partner throughout the industry, and workers are considered a valued resource, not a 
disposable commodity. 

Thank you, once again, for the opportunity to testify today, and I’ll be happy to try to 
answer any questions you may have of me. 
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November 19, 2007 

The Honorable James L. Oberstar, Chairman 
Committee on Transportation and Infrastructure 
United States House of Representatives 
Washington, D.C. 20515 

Dear Chairman Oberstar, 

This refers to your letter dated November 7, 2007, concerning the October 25'^ Committee hear- 
ing regarding the impact of railroad injury, accident, and discipline policies on the safety of 
American’s railroads. Along with that letter were fourteen additional questions posed by you, 
and one submitted by Mr. Brown of South Carolina. My responses to those questions are as fol- 
lows: 


Ouesttous from Chairman Oberstar 


1. Do you have any way of knowing how many Injuries never actually get 
reported? 

For several reasons, I believe it is impossible to estimate how many injuries arc unre- 
ported with any degree of accuracy. First, there are three types of injiuies that may ultimately be 
unreported: those that clearly qualily under the Federal Railroad Administration (“FRA”) regu- 
lation, but the railroad simply fails to report; those where railroad interference with medical 
treatment results in an injury being downgraded from reportable to non-reponable; and those that 
— for fear of retaliation the worker never reports to the railroad in the first place. 

Further, while the recent FRA investigation and the Committee hearing focused a bright 
light on some of the industry’s worst actors, it is a fact that the level of harassment and intimida- 
tion — whether certification-, discipline-, or injury-related — is not the smne on all railroads, or 
in all areas on a single, large railroad, because the harshness of the “command and control” cul- 
ture differs somewhat across railroads. Finally, fear of detection and the adverse publicity that 
accompanies detection can change behavior. For example, I recently received evidence that one 
railroad adjusted its “point system” effective October to eliminate assigning points when a 
worker is injured, apparently so it could testify that it did not assign points for injuries. 
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2. Is it a common understanding among employees that reporting an in- 
jury is not a very “smart” thing to do? And, is this “common under- 
standing” pretty much the same at all railroads? 

In those areas where harassment, intimidation, and retaliation are the norm, it is, indeed, 
the common understanding that reporting an injury will almost certainly trigger a strong response 
from the railroad. However, that sentiment runs neither as strong nor as deep on other railroads, 
where reporting an injury does not automatically result in an attack against the injured worker. 

3. What do you believe is the best way to rectify the harassment and inti- 
midation problem? 

To be sure, a significant step forward was Congressional enactment of the Implementing 
Recommendations of the 9/1 1 Commission Act of 2007, which amended 49 USC Section 20109 
to (1) include reporting injuries as a protected activity, and (2) improve the process for adjudicat- 
ing violations of Section 20109 rights. The House further addressed this issue in Section 606 of 
H.R. 2095, which must be reconciled with the rail safety reauthorization ultimately passed in the 
Senate. If the rights included in Section 606 could be enforced in the 49 USC 20109 adjudica- 
tion process, a railroad’s ability to harass and intimidate would he dramatically curtailed. 

Finally, Appendix A of 49 CFR Part 225 sets the civil penalty for failure to comply with 
a railroad’s intimidation/harassment policy at S2,500 for a violation and $5,000 for a willful vi- 
olation. We believe the penalties should be increased to at least $10,000 for a violation and 
$15,000 for a willful violation, which is equivalent to the civil penalty that can be imposed for 
failure to perform a Class I brake test and initial terminal inspection on a train. 

4. What do you think of points systems or rating systems that identify 
“risky” employees? Do they create a disincentive to report? 

We believe assigning points or ratings creates a substantial disincentive to report injuries. 
Many of these systems also assign points for other workplace behaviors — such as fuel con- 
sumption and maintaining a schedule on a non-scheduled train — that cannot serve as a legiti- 
mate basis for discipline, and do little more than build records that are later used in efforts to 
justify any level of discipline imposed when a worker actually commits a misdeed. 

Indeed, these systems are insidious because they work to create subliminal pressures 
upon workers to “conform” to whatever behavior is dictated by a particular system. They also 
completely insulate front line managers from the consequences of their own conduct, because the 
systems allow these managers to deny any responsibility for adverse actions felt by the workers, 
blaming the “point system,” instead. Consequently, in order to keep their records as “clean” as 
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possible, workers frequently decline to report incidents about which management might not oth- 
erwise become aware, including apparently minor injuries they sustain. 

5. Obviously, management has a responsibility to identify unsafe beha- 
viors and attempt to influence employees into working more safely. 

What would be better ways to do this than the current practice? 

Under the “command and control” culture, analysis of accidents, incidents and injuries 
typically stops when the last human to make a mistake in the chain leading to the event is identi- 
fied. At that point discipline is imposed, either to punish or to coerce a different behavior. 
However, from a systems standpoint, an appropriate investigation requires a full root cause anal- 
ysis, which helps identify all contributing factors, including the errors of others, training short- 
falls, and work procedures and processes that are less safe than others. 

Safety can best be enhanced by addressing all contributors to an event, not merely the last 
person to commit an error. Root cause analyses across a spectrum of events also can identify 
factors and trends that are not immediately apparent from the study of a single event, which, in 
turn, can lead to adjustments that actually prevent similar events in the future. Reconfiguring 
risky work practices established by management and refining training will lead to greater safety 
than continuing to merely rely upon the coercive effects of “command and control.” 

Similarly, the use of peer trainers — particularly calling upon workers involved in an in- 
cident, who can share with co-workcrs their unique perspective — has proven to be a powerful 
educational tool, although it can be employed on a much broader scale. That being said, tliere 
unfortunately will always the occasional situation in which some level of discipline is appropri- 
ate. 


6. Do some railroads handle their employees better than others? 

It has been our experience that some railroads do handle their workers better than others. 
In many ways, smaller railroads tend to show greater flexibility than the largest railroads. We 
also believe that experienced supervisors who work for railroads where the “command and con- 
trol” culture is less strident also handle their workers better. In this regard, the purchase of some 
U.S, railroads by Canadian National and Canadian Pacific has resulted in the “importation” of 
eertain elements of the Canadian labor- management culture, which has been veiy positive, in our 
view. 


In addition, we are optimistic that the interest Congress has taken in rail safety this year, 
behind the strong leadership of Chairman Oberstar, may be causing at least some railroads to re- 
think how these issues should be handled. While there is little to report in terms of eoncretc 
achievements as of this date — and even though there remains a long road to travel — we are 
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have received reports of renewed interest on the part of a number of major railroads in address- 
ing these subjects with our representatives on those properties. 

7. What do you think of the Confidential Close-Call Reporting System, 
which FRA is experimenting with at certain UP sites and other locales? 

Is this the right way to go? 

The BLET has participated in the project that produced the Confidential Close-Call Re- 
porting System (C^RS) since its inception, and we wholeheartedly support its objectives. Al- 
though still in its infancy, we expect C^RS to produce a significant amount of data identifying 
risky practices that would otherwise not come to light. From this, we anticipate that remediation 
will be implemented that actually will reduce the likelihood of certain types of accidents, inci- 
dents, and injuries in the future. 

Similar initiatives in other industries — such as the NASA-sponsored Aviation Safety 
Reporting System (“ASRS”) and the FAA-approved Aviation Safety Action Program (“ASAP”) 
— have contributed significantly to a demonstrable reduction in human factor accidents, and we 
see no reason C^RS will not enjoy similar success. That being said, however, the “command and 
control” culture is so imbedded in the railroad industry that we expect many years to pass before 
C^RS is in place on a large scale, and we wouldn’t be surprised if some railroads accede to C^RS 
only after strong governmental pressure. 

8. Are there other programs that you believe would create a better work- 
ing environment? 

Perhaps the most sophisticated relative of C^RS is the Investigation of Safety Related 
Occurrences Protocol (“ISROP”) established by Canadian Pacific. ISROP’s broad spectrum ap- 
proach includes fatigue management, crew resource management and root cause accident inves- 
tigation. This program has great promise, but — after a decade — remains a work-in-progress 
that has not been univer.sally accepted. 

Another is called “Changing At-Risk Behavior” — or “CAB” — and is a behavior-based 
accident prevention demonstration project in place on Union Pacific’s San Antonio Service Unit. 
What CAB has in common with C^RS is that it ( 1 ) is confidential and non-punitive, and 
(2) gathers data on unsafe acts and close calls, in order to identify accident precursors and trends 
that can be used in risk reduction and accident prevention. It differs from C^RS in these respects: 
(1) it is based on workers observing and coaching one another, and (2) the data are collected and 
managed by the union representatives administering the program. CAB has shown itself to be 
the type of peer intervention and training program that produces results in a way that railroad 
“point systems” never will. 
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We also would restate here our support for the FRA’s risk reduction program (“RRP”) 
concept. Neither C^RS, nor ISROP, nor CAB provide a “silver bullet,” although combined they 
represent a meaningful step forward. Recognizing this, FRA has devoted significant time, ener- 
gy, and resources to developing complementary programs such as these, and identifying others 
that may hold similar promise. We are pleased that H.R. 2095 acknowledges the importance of 
FRA’s RRP efforts, and cannot strongly enough urge that they be funded at the requested level. 

9. In your opinion, is there an adversarial relationship between manage- 
ment and employees, which may cause some of these instances of ha- 
rassment and intimidation to occur? 

As I indicated in my testimony, the issues of harassment and intimidation go far beyond 
how railroads treat injured workers, and are rooted in a militaristic “command and control” cul- 
ture that dates back 150 years, and decades before the passage of the Federal Employers Liability 
Act (“FFXA”). Today’s adversarial relation.ship descends from the open industrial warfare that 
killed dozens, injured hundreds, and caused millions of dollars of property damage in a wildcat 
nationwide railroad strike that took place nearly 15 years before the infamous Homestead Mas- 
sacre. 

This culture is reflected in almost every aspect of the labor-management relationship, not 
merely how a railroad responds when a worker is injured. As the Committee has heard, railroads 
build dossiers on every aspect of their workers' Job performance, even down to which engineers 
bum a few drops less of diesel fuel than the others. When those dossiers reach critical mass, the 
worker heads toward the unemployment line — sometimes temporarily and sometimes perma- 
nently. 


If it is true that significant improvement in safety in the future depends upon workers wil- 
lingly coming forward to report problems that would otherwise go undetected, and we believe it 
does, then the stranglehold of the “command and control” culture must be broken. Meaningful 
accident prevention can occur only if potential hazards — human and systemic — are identified 
and remediated in advance. However, if the “thanks” for providing information concerning 
those hazards is harassment and intimidation, then workers will continue to keep their mouths 
shut until an accident occurs that cannot be made to disappear. 

10. What is your members’ view on the Hotlines that railroads have? Do 
they feel comfortable coming forward and calling them when they are 
dealing with unfair workplace practices? 

These “hotlines” arc generally, and Justifiably, regarded with skepticism. One reason is 
that this process cannot both be effective and maintain confidentiality. If an accusation against a 
supervisor is vigorously inve,stigated and pro.secuted, it will not take any supervisor very long to 
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identify the complainant, who will spend the remainder of his/her career with a target on their 
back for being a “snitch.” Protecting the confidentiality of reporters by maintaining absolute 
discretion until a pattern of abuse by a particular supervisor becomes apparent will leave all but 
the most recent reporter feeling their complaint has fallen into a “black hole.” 

The other reason for the skepticism is that these systems have been established by the 
same senior-level executives who developed and approved bonus plans that provide a strong in- 
centive to minimize injury reporting by any means necessary, fair or foul. At best, this delivers a 
mixed message that usually is resolved in favor of di.strusting the “hotline.” The history of rela- 
tions in this industry is such that there is no confidence in self-policing by a railroad. 

11. Do you think that there is a general disincentive for employees to report 
injuries? 

One place the “command and control” culture has been institutionalized is in arbitral 
precedent for discipline cases involving alleged insubordination, which has enshrined the maxim 
“comply now and grieve later.” As a result, railroad workers arc socialized to take the path of 
least resistance, which is how the vast majority of railroad workers relate to management. When 
that culture manifests itself in harassment and intimidation of those who report injuries, a strong 
disincentive to report is inevitable. 

12. When you put out the word to your members that this hearing was 
happening, were you surprised at all by the flood of reports that came 
in? 

Sadly, the number of reports we received came as no surprise whatsoever. What was as- 
tonishing, however, was the depraved indifference shown by railroads in a number of cases, as 
exemplified in the testimony of witnesses Cook, Ehlenfeldt, Haskin, and Knisely. The night- 
mares they related to the Committee could not have been imagined by us. Furthermore, lest it be 
suggested that these four men — all of whom either retired or were fired because of their injuries 
— were motivated by animus toward the railroad, it should be known that we were contacted by 
numerous other, still active, BLET members who very badly wanted to tell their own horror sto- 
ries, but were reluctant to appear for fear of retaliation if they testified. 

13. Could you estimate for us, unofficially, the percentage of on-the-job in- 
juries that go unreported? 

For the reasons set forth in my response to Question #1, any estimate — official or un- 
official — would be pure speculation. Since this hearing was first announced, we have worked 
diligently to avoid making any claim or allegation that we could not substantiate if challenged by 
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the industry. Accordingly, I would respectfully decline to speculate as to what percentage of on- 
the-job injuries go unreported. 

14. Do you think that the Harriman Award is driving some of these beha- 
viors? Do you think that the Award needs to be changed? 

I would reiterate that injury-reporting suppression is but one aspect of a firmly rooted 
“command and control” culture that preexisted the enactment of the FELA by several decades. 
Wliile the four injured workers who appeared before the Committee clearly provided the most 
compelling testimony, hundreds — if not thousands — of their Brothers and Sisters have been 
similarly victimized by the industry’s parallel discipline and decertification policies, which share 
a common genesis with injury-related harassment and intimidation in the industry’s pervasive 
militaristic culture. 

That being said, we believe that the Harriman Award provides for executive-level rail- 
road managers the same type of injury-suppression incentive that field-level managers receive 
when their bonuses are tied to injury rates. To that degree, we believe it could be fairly said that 
the Award drives some of these behaviors concerning this aspect of the overall culture. Indeed, 
there have been discussions that date back many years over “reforming” how accident data is to 
be weighted in detennining which railroads will receive the Award. 

Our impression of those discussions, in which we have participated, is that the industry is 
willing to agree to a weighted system in which obviously discoverable injuries are assessed a 
high point total, while those that are most susceptible to being suppressed are assessed the lowest 
point total. While this does correlate, to a degree, with injury severity, it also provides a eontinu- 
ing ineentive to suppress injury reporting, because the proposed index fails to address underre- 
porting. We support adoption of a severity index that eliminates current incentives to harass and 
underreport. 


Question from Congressman Brown 

1. Mr. Tolman, how important are capital improvements to safety im- 
provements on the railroads? Is the safety of employees at risk when 
railroads are not in a position to make necessary investments? 

Congressman Brown, there is no question that insufficient capital can have a negative 
impact on worker safety, deferring track maintenance coming immediately to mind. Indeed, his- 
torical FRA data on accidents caused by track defects clearly shows that the worst rates occurred 
when the industry was in severe financial distress and deferred track maintenance was the rule, 
rather than the exception. 
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Track-Caused Accident Rates by Type of Track 1975-2007 
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However, what the data also show is selective investment, because — while rates on 
main tracks and overall show significant and steady improvement — rates on yard tracks in- 
crease and decrease with no apparent pattern, and rates on industrial tracks have been increasing 
for nearly 25 years, almost without interruption. In fact, the track-caused accident rate on indus- 
trial tracks peaked during the very period (2000-2006) in which the industry was generating 
record profits and was, according to the Surface Transportation Board, revenue-adequate. Ac- 
cordingly, the data establish that the industry invests its capital where it will gamer the best re- 
turn. 


While targeting capital investment based on anticipated return is standard business prac- 
tice, we cannot concur with attempts by some railroads to hold safety hostage by withholding the 
investment of capital that could implement safety enhancements unless some economic quid pro 
quo is granted. When the FRA published its regulation that permitted the caboose to be replaced 
by an “end-of-train” device (“EOTD”) there was no requirement that the device be equipped 
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with an apparatus that would initiate an emergency brake application from the rear in the event 
of a runaway train, despite Rail Labor’s urging that the regulation include such a requirement. 

Since that capability would have increased the cost of the device, railroads did not volun- 
tarily purchase these “two-way” EOTDs when the rule was first promulgated. During the first 
half of the 1990s, the National Transportation Safety Board had identified at least eight (8) ru- 
naway accidents that, according to then-NTSB Chairman Jim Hall, would have been prevented 
by a “two-way” EOTD.' We have “two-way” EOTDs on certain trains and in certain territories 
today only because FRA compelled their use. 

More recently, there were a spate of accidents — some catastrophic — that occurred in 
dark territory, where there is no signal system. Despite record profits and revenue sufficiency, 
and in the face of NTSB recommendations that technology that has been sitting on shelves for 
years finally be deployed, the industry has not taken a significant step toward eliminating the 
risks associated with dark territory, causing us to petition the Congress to compel the industry to 
act. 


Indeed, Centralized Traffic Control (“CTC”) is a signaling technology that matured in the 
1960s, yet 40% of the nation’s rail main track infrastructure still is comprised of dark territory 
because the industry is loathe to spend capital unless compelled to do so by market forces or by 
Congress. Everyone agrees that one fatality or one accident is one too many, but the industry 
keeps pointing to a safer future that is just over the technological horizon while, at the same time, 
ignoring eurrent technologies that could accomplish the same goal for a fraction of the cost. 

One such example is switch point detection technology, which is currently available and 
significantly less costly than a full-blown CTC signal system. When two freight trains collided 
in Graniteville, South Carolina at about 3:00 a.m. on January 6, 2005, the ensuing toxic chlorine 
gas leak killed nine, including BLET member Chris Seeling. This accident would have been 
prevented if either CTC or switch point detectors had been installed. 

Moreover, if the accident had occurred twelve hours later, the result would have been 
even more catastrophic, because the collision took place about 200 yards from an elementary 
school. In that event, we would not be debating the merits of enacting the NTSB’s Graniteville 
recommendations; Congress already would have passed legislation mandating that CTC be in- 
stalled in all dark territory. We believe the history is clear that railroads will not voluntarily in- 
vest simply to improve safety: either there must be an offsetting labor cost savings, or Congress 
must mandate the improvement. 

The same is true with respect to what may be the two most significant safety-enhancing 
technologies currently in development — Positive Train Control (“PTC”) and Electronically- 


See http://www.ntsb.gov/speeches/fonner/hall/jh9603 1 2.htm. 
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Controlled Pneumatic (“ECP”) braking systems. Regarding PTC, the industry has made no se- 
cret of its intention to deploy the technology when it matures in lockstep with an effort to reduce 
freight train crew size from two to one. The industry maintains this position in the face of a host 
of new safety risks that would arise from single-person operations, which very well may out- 
weigh the benefits flowing from PTC. 

Concerning ECP, the industry essentially seeks to pay for its investment by dramatically 
reducing the number and quality of air brake inspections. All arguments in support of gutting the 
current inspection and testing regimen are predicated upon the anticipated performance of these 
systems, and are not supported by data that safety will not be diminished because the majority of 
inspections and tests will be eliminated. 

We recognize — and have often pointed out — that the railroad industry is severely han- 
dicapped when compared to other transportation modes in terms of federal support. There is no 
federal funding for our infrastructure or our traffic control systems, as there is for highways, wa- 
terways, and aviation. However, in light of the industry’s financial performance in the current 
decade and its prospects for the next generation, we find it nothing less than shameful that we are 
consistently faced with the Hobson’s Choice of selecting between safer working conditions and 
job security. 


Once again, on behalf of the BLET membership, we deeply appreciate your leadership on this 
issue, and are grateful for the opportunity to have participated in this most important matter. If 
there is anything other information you require, we would be honored to provide it. 



)^e President and National Legislative Representative 


cc: The Honorable John L. Mica, Ranking Member 

The Honorable Henry E. Brown, Jr. 

BLET Advisory Board 

All BLET General Chairmen 

All BLET State Legislative Board Chairmen 
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Chairman Oberstar, Ranking Member Mica, and Members of the Committee, 
thank you for the opportunity to testify about the railroad industry. 

I am Charles J. Wehrmeister, Vice President Safety and Environmental of Norfolk 
Southern Corporation. Norfolk Southern is one of the nation's premier transportation 
companies. Its Norfolk Southern Railway subsidiary operates approximately 21,000 
route miles in 22 states, the District of Columbia and Ontario. Canada, serving every 
major container port in the eastern United States and providing superior connections to 
western rail carriers. NS operates the most extensive intermodal and automotive network 
in the East. 

I have held my current position on Norfolk Southern since 1998. My 
responsibilities include the areas of personal injury safety, employee safety and security 
training, grade crossing trespasser initiatives, and enviroranental/hazardous materials 


1 


727 


training and response initiatives. Previously I worked in various capacities on the 
railroad including crossing watchman, switchman, yard conductor, road brakeman and 
various field Transportation positions. 

In this testimony, I will briefly outline Norfolk Southern’s safety program, and 
then specifica’ ,v ^ u. ■sa'idhr';, o,' eni]. ■ov.'e injuries, accident reporting, emplo vcc 

discipline policies and Nortblk Southern s collaborative efforts with our labor 
organizations. 

I. NORFOLK SOUTHERN’S SAFETY PROCESS 

Safety at Norfolk Southern begins with our corporate vision: “To be the Safest, 
most Customer-Focused and Successful Transportation Company in the fVorld." 

You’ll notice that in our vision statement. “To be the Safesf' is first and foremost 
among our business objectives, as well it should be. So how do we become world class 
in safety? How do we eliminate all workplace injuries? 

First, note that I’ve identified safety at Norfolk Southern as a “process.” It’s not a 
“program” or a list of responsibilities neatly catalogued in a dusty, three-ring binder. It’s 
a living process; it’s our culture, a way of life for a committed group of men and women 
over 30,000 strong; it’s the way Norfolk Southern people do business. It’s also about 
prevention. Our goal is to prevent the incident or injury by being proactive, rather than 
reactive. 
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Safety is an evolutionary process at NS, one that has grown out of hard work and 
study. This is how we got here. 

Looking back at the evolution of our Safety Process we’ve identified what we 
refer to as “Levels” of safety attitude. “Level I” encompassed a period of years leading 
up to apprtixKij iteiy i-OSS when ■■ w :s top-down, management-legislated rrM 
supervisory-lead process. Management was committed but people were made to be safe. 
Rules were created, and Personal Protective Equipment required. There was 
improvementj but not on the scale that could be accomplished when everyone is allowed 
to be a player. 

By 1988, safety at Norfolk Southern needed to move forward. We retained 
DuPont Consulting Services, recognized worldwide for their safety efforts and 
accomplishments, to provide NS with a plan of action to improve our safety of 
operations. DuPont made specific recommendations, which we adopted. We’ve had 
DuPont back with us five or more times to give us an additional pair of eyes and an 
objective view on how we can continue to improve our process. 

With the inclusion of many of DuPont’s ideas, principles and recommendations, 
we began shaping our unique NS safety process. After gathering input, we 
communicated what we’d learned and experienced, advertised our safety process, 
demonstrated management commitment, and began focusing on the setting of safety 
goals. Our employees learned that “No job is so important, no service is so urgent that 
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we cannot take the time to perform our work safely.” In other words, we’ve got time to 
be safe. 


This brought us to what I like to call “Level 11” - “mutual safety” or “participative 
safety” - a new attitude in which safety became a top-down and bottom-up, participative 
•j’.ca;?-'. .Tob t' iefings were initiated. Family involvement v/a.-: sought to encoi'ia^ t 
safety on and of! the job. Supervisors were - and are - given training On how to conduct a 
safety audit. Once each week they examine behaviors, proper procedures, or lack 
thereof, and working conditions. Safety committee members and all employees were 
invited, but not required to participate. This became standard practice. Importantly, the 
audits were proactive and educational - a method of communicating with employees. 

Safety Committees were reinforced at all levels. Again, lines of communication 
flowed in both directions. A new policy growing from the previous safety work of two 
merged companies was published and distributed to NS employees, the “Norfolk 
Southern Six Point Action Plan for Safety of Operations.” Safety Bulletin Boards were 
installed at all reporting locations, and were limited strictly to displaying pertinent and 
current safety information. The boards advertise safety success, as well as serious 
incidents which occur on our property, within our industry, or even other modes of 
transportation, when appropriate. 

By the mid-1990’s many locations on Norfolk Southern had risen to a new level 
of safety awareness. Level III, what I call “voluntary safety,” characterized by 
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compliance with rules and procedures, and participation in the safety process just because 
“It’s the right thing to do.” Safety had become a priority both on and off the job. It’s a 
state of consciousness that transcends rules and procedures when the right climate is set. 
We ask the “What ifs” such as: “I’ve complied with all the rules and procedures, but what 
else is there that might still cause an injury?” 

As NS advertised and supported the safety process, people became more involved 
in team safety and mutual safety. NS managers and supervisors learned that “legislated” 
rules compliance efforts alone were not enough. Safety on the job became a process for 
all employees, not just management’s plan. 

As a result of employees buying into and taking ownership of the safety process, 
Norfolk Southern has been awarded the E. H. Harriman gold medal award every year for 
the past 18 years. As you know, this award is presented to railroads for their outstanding 
performance in safety. Additionally, in seven of the last eleven years a Norfolk Southern 
employee received the Harold F. Hammond Award, an award given to an individual 
railroad employee for outstanding safety achievements. The 2006 winner is Kenneth 
Cheek, a mechanical department employee from Bellevue, Ohio. 


II. POLICY AND COMMITMENT 

A. Six Point .‘kction Plan for Safety of Operations 

Our “Six Point Action Plan for Safety of Operations” is the keystone of Norfolk 
Southern’s policy on safety and injury prevention. It details specific steps to achieve 
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results and establishes accountability among managers and employees. Its “Six Tenets of 
Safety” are the heart of the plan and worthy of repeating. They are: 

1 . All injuries can be prevented. 

2. All exposures can be safeguarded. 

3. Prevention of miu-i-.'s and a.'ntdmr i? responsibility of each employee. 

4. Training is essential for good safety peifomiance. 

Safety is a’ condition of employment. 

6. Safety is good business. 

The “Six Tenets” have aged well. Originally, supervisors were responsible for 
prevention of injuries and no mention was made of environmental safety. At the 
suggestion of the people in the field, the “Six Tenets” have now evolved to include each 
and every employee as well as prudent environmental stewardship. 

B. Safety Committees 

A good example of the participatory style of NS’ safety program is our 
commitment to safety committees. Each of the NS operating departments has a formal 
safety committee structure designed to encourage that safety issues be handled and 
percolate up from local committees (many of which are chaired by agreement employees 
or their labor representatives) to division planning committees, regional committees, and 
ultimately to the Operations Division Safety Steering Committee, or “ODSSC,” a 
systemwide body that sets safety policy for the entire Operating Department. Chaired by 
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Norfolk Southern’s chief operating officer, the ODSSC meets monthly in different 
locations throughout the NS system to conduct safety audits, meet with employees, local 
safety committees, and chairmen of all local crafts, and then conduct a formal, safety 
business meeting with senior operating department committee members. Although 
policy is made by this executive committee, it is influenced strongly by recommendations 
received from local and rei'icm: * comm ttees. 


C. Internal Control Plan (“ICP”) 

More than 10 years ago Norfolk Southern established a formal plan, adopted 
pursuant to Federal Railroad Administration (FRA) regulations, which: (1) prohibits all 
employees from taking any actions to delay the receipt of proper medical care for injured 
persons; (2) expressly prohibits any form of intimidation or harassment that would have 
the effect of discouraging the reporting of accidents or injuries; and, (3) imposes 
disciplinary action against any employee, supervisor, manager, or officer who committed 
such harassment or intimidation. NS has posted more than 700 permanent, framed copies 
of this policy at prominent locations throughout the NS system. Each includes details of 
complaint procedures available to those who wish to report a violation. Each of our 
operating divisions, NS Human Resources and the Internal Audit Departments also have 
hotlines that employees may use to report problems confidentially. NS investigates all 
such claims. Employees are also informed of their right to file complaints through their 
labor organizations or the FRA. We have included formal training for our employees on 
this policy and, incidentally, have a Safety Day of Training class going on right now, 
facilitated by two trainers (one union and one supervisor) explaining to all employees the 
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respectful treatment they will be afforded if they are injured, as well as NS’ policy 
prohibiting intimidation. In a similar vein, NS’ Chairman recently mailed to the homes 
of all 30,000 NS employees a pamphlet, “Injured at Work - What You Should Know,” 
outlining our employees’ rights to respectful treatment. 


HI. HOW NS f.AH ry POLlCy and commitment are silvrel 

Norfolk Southern has never been content to simply announce innovations in 
safety and expect the results, will be automatic. As I said at the outset, safety at Norfolk 
Southern is a living process. It’s never “done.” Here are just a few of the ways that we 
keep our policies and our commitment to safety fresh in the minds of all who work on our 
railroad. 

A Norfolk Southern employee’s Personal Safety Action Plan, or “PSAP," 
establishes individual accountability for improving safety through the preparation and 
daily incorporation of one’s own plan to actively support a statement of personal safety. 
Most NS supervisors now carry PSAP’s on their person. Each includes four Action 
Steps, namely. Job Briefing, Communication, Recognition and Education, that must be 
reviewed and followed on a daily, weekly or monthly basis, depending on the activity. 
Many apply this both at home and at work as a reminder that safety begins with each one 
of us, and includes our families, as well as co-workers. 

Similarly, Division, Terminal, or other Work Unit Safety Action Plans are 
being developed for each division, major terminal, production gang, shop or territory. 
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I’m carrying a copy of my PSAP, my “living document” evidencing my 
commitment to the process. And it’s been initialed. Every employee I encounter and 
have a chance to explain my commitment to safety is asked to initial my personal safety 
action plan. 


noth'..: effic;- .‘c rreans of communicating NS safety policy ,s ’uc Quart i.jn 
Safety Contact. NS supervisors make and record a personal contact with each employee 
in their work unit regarding safety at least once each calendar quarter. This affords an 
excellent opportunity for both parties to share their concerns and establishes positive 
reinforcement of mutual safety goals. 

The last two years have seen a renewed emphasis on the quantity and quality of 
Job Briefings on Norfolk Southern. Strengthening these protocols has been of 
significant importance to our safety process. Once thought to be the province of the 
Engineering Department, job briefings designed to ensure that all members of a work 
environment understand the tasks to be performed, each other’s responsibilities, and the 
potential hazards that might exist are now required by NS safety rules whenever: (1) 
work begins; (2) work changes; (3) work becomes confusing, or new tasks are started, or, 
(4) a rule violation is observed. Many locations on our system have evolved to practice 
“voluntary safety,” that is, participation in the process just because it’s the right thing to 
do. Job briefings and participation have been brought to a level where we are each 
other’s brothers and sisters’ keepers, even if there is no rule or policy that requires it. 
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IV. EMPLOYEE INJURIES 

A. Background 

At the risk of being redundant, any discussion of injuries on Norfolk Southern “ 
or even about Norfolk Southern - must start with the reminder that “All injuries can be 
prevented.”' That being said, I understand that one focus of this Committee is to address 
iei/ijT.s that when a railroad employee is injuied *'e r .si .■ nc,' ".of ’■£.,■‘•1 vp pi . inrv 
medical care, or is alleged to have been pressured by railroad supervisors to make sure 
the injury does not qualify for mandatory reporting to the FRA.^ For the record, no 
matter what may be said by others in today’s hearing, this type of conduct is absolutely 
prohibited and will not be tolerated on Norfolk Southern! Such conduct is a 
disciplinary offense. 

B. Medical Attention 

Earlier today I mentioned Norfolk Southern’s “Six Point Action Plan,” calling it 
the keystone of our safety process. That document, issued more that ten years ago, 
includes very specific instructions regarding a supervisor’s primary responsibility when 
an employee is injured. In a separate section identified as “Medical Attention” it’s made 
very clear that: 

“When an employee is injured, the line supervisor’s immediate and primary 
concern is to ascertain the need for medical attention and obtain that attention 
immediately.” [Emphasis added.] 


See above reference to Norfolk Southern’s “Six Point Action Plan for Safety of Operations.” 

2 

See 49 CFR Part 225 for FRA reporting requirements. 
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Although an NS supervisor will often accompany the injured employee to an 
appropriate medical facility, the “Six Point” also makes it clear that; 

“He should not, however, go along to the examining room unless asked by the 
attending physician and with the consent of the employee.” 

While both of these instructions'+ia'.’t b. u. h' c'acr I'jr a ol veais, NS 

recognizes the need to emphasize and reinforce them, and has a formal process to do so. 
Following reports of alleged improper conduct in 2003, our Vice Presidents 
Transportation, Engineering, Mechanical, Safety and Labor Relations met with senior 
operating staff to review our compliance histoiy', and then chaired meetings with first and 
mid-level operating department supervisors in two-day, off-site sessions. These are now 
recurring events. Supervisors are given specific instructions regarding the importance of 
strict adherence to NS’ Internal Control Plan and FRA regulations, specifically that they 
must comply with reporting requirements and avoid any act that may inhibit individuals 
from seeking or receiving proper medical treatment. 

In April 2005, Norfolk Southern again addressed the issue of prompt medical care 
for injured employees by publishing a special “General Safety Information Letter,” 
signed by the vice presidents of our Transportation, Engineering and Mechanical 
departments. It left no doubt that any activity which delayed medical attention or 
interfered with a physician’s determinations regarding the method or extent of treatment, 
is a serious violation of NS policy. 
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Following a recent retirement-related change in senior management, this bulletin 
was re-issued by current officers in May, 2007. 

You may hear today - as this very Committee heard on May 8, 2007 in hearings 
on H.R. 2095^ that one labor organization had “just learned” about an incident involving 
a rail employee in Michigan who j’staic ;r cut.'. U- bis- back and was forced to postpone 
medical treatment until his supervisor arrived to conduct an interview. This should 
never, ever happen. But what you didn’t hear on May 8, 2007 was that the incident 
actually occurred more than five years ago, first aid had been administered, and the injury 
was promptly reported to the FRA. The reason for the supervisor’s unusual interest was 
an eye-witness report that the employee had falsified his description of the incident in 
order to avoid a rule violation. This was no excuse for delaying medical treahnent. It 
violated NS policy and when his actions were brought to management’s attention the case 
was investigated personally by senior officers of the company and reports made to the 
FRA. 


I mention this incident for two reasons. The first is that in an industry as large as 
railroading there may, unfortunately, be isolated instances in which a supervisor 
receiving reports of an employee injury fails to remember his or her primary 
responsibility. But when these cases are reported to this Committee, I ask that you please 
consider that what you are told may not be the whole story, and is certainly not 
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representative of today’s industry, especially in the area of providing prompt medical 
treatment. 

The second reason I raise this today is to reiterate that railroad management has 
zero tolerance for any delay in providing medical care. We’ve learned from past 
mistakes and I’-n persi^tjal’^ cori: incf. 'ne 'I'-ssage has gotten through to aU levels ot 
supervision. Our labor organizations are not shy about letting us know if they believe an 
employee injury has been mishandled. Whatever complaints labor has asked us to 
investigate during the pa.st several years, delay in offering and providing immediate 
medical care has not been among them. 

C. Railroad Discipliaary Investigations 

The opportunity to respond to charges of an alleged failure to comply with 
railroad safety, general conduct, and operating rule violations is part of the “due process” 
guaranteed railroad employees by the Railway Labor Act. Management’s responsibility 
to raise these charges is also an important component of any safety process. Safety rules 
and their enforcement are our first line of accident prevention. Employees and members 
of the public are safe so long as the rules are followed. Yet this Committee will be told 
that railroad management exercises this responsibility in such a way that it has a chilling 
effect on employees who have suffered work-related injuries. This is a difficult area. 
Often an employee injury will be the direct result of his or her own rule violation - one 
that may have also caused an accident with resulting injury or damage in nearby 
communities, company property or equipment, or co-employees. The charges are not 
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brought because the employee was injured, but because the resulting injury may very 
well have exposed unacceptable inattention to rules designed to maintain the safety of 
operations for all concerned. 

In early 2003 Norfolk Southern listened to complaints received from our labor 
orguniiaio- s Ts. toll; us that employees who reported on-duty f\j s-'-ics v. b . , g 
charged with rule violations as a form or harassment designed to intimate them, or others, 
from reporting legitimate injuries. As I’ve already said, this is a violation of NS policy 
and will not be tolerated, Nevertheless, in order to remove any chance that this might 
occur, a special instruction was issued by our senior transportation officer. His 
instructions changed the ground rules for supervisors considering such action. As of 
January 20, 2003, no formal investigation related to any of the following incidents or 
charges may be held without his prior approval. These charges include all those that 
involve: 

1 . An employee personal jury; or, 

2. Failure to provide necessary information or documentation involving a 
personal injury; or, 

3. Falsification or misrepresentation of the facts involving a personal injury; 
or, 

4. Rule infractions leading to a personal injury. 

This mandate remains in full force and effect today, and I know from ray own role in the 
process that it is not ignored. 
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D. Labor - Management Collaboration 

In 2003 the United Transportation Union (UTU) engaged in a campaign 
seemingly designed to convince Members of Congress, the FRA, and even the general 
public that Norfolk Southern had failed to manage employee personal injuries 
responsibly and in accord with FRA regulation. While we disagreed with most (if not all) 
c f til" cl’.a'g.;.^ wc recognized that UTU’s'issues needed to be addrossr d ir Sep -cicHci . 
2003 Norfolk Southern’s chief labor relations officer wrote to the UTU asking them to 
appoint a small group to meet with NS to explore ways to* address the labor 
organization’s concerns. UTU agreed, A UTU/NS task force was formed. It reviewed 
NS policies and procedures and made trips to field locations. NS encouraged UTU to 
bring to our immediate attention any instance in which it believed an employee injury had 
not been handled appropriately, or in accordance with NS policy. In the intervening 
years UTU has done so on the average of three or four times a year, communicating 
directly with NS’ chief labor relations officer. His office conducts a thorough 
investigation of all available records. All supervisory officers involved in the case, and in 
some instances the complaining employees themselves, are interviewed personally by 
Norfolk Southern’s Executive Vice President-Operations and Vice President-Labor 
Relations. Thereafter Norfolk Southern discusses the results with the UTU and sends a 
written summary. In many of the cases referred by the UTU Norfolk Southern 
determined the handling of the employee injury had been appropriate and complied with 
Company policy. However, where we found that it had not, appropriate discipline was 
assessed against our supervisory officers. 
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Norfolk Southern believes this process has been constructive. The UTU has told 
us that it does too, and that our investigations have provided thorough and honest 
responses to the issues we were asked to address. 


CONCLUSION 

I have addressed issues re later r, e ■ vdi a; care anC alleged harassment 

or intimidation in disciplinary proceedings because these are important subjects of 

interest to this Committee. But Norfolk Southern’s answer to charges that a climate of 

harassment or intimidation exists, on our railroad is that if it ever did, it does not now, and 

has not for many years. Procedures are in place to assure that supervisors at every level 

understand that an employee’s health and safety is everyone’s first priority. And this 

message is getting through. There is perhaps no better testament to this than the 

unscripted words of Norfolk Southern’s 2006 Hammond Award-winning Carman, Kenny 

Cheek. In a video presentation made at this year’s E. H. Harriman Awards ceremony, 

Kenny let us all know exactly how he felt about our shared obligation to put safety first at 

Norfolk Southern. These are his own words: 

“And I told them 1 don’t care if you are my boss or who you are, if I see you 
doing it wrong, I am going to come up and tell you about it. *** If they see me 
doing something wrong, come right over and tell me. Stop me right there, 
because I am not above making a slip. That’s how people get hurt. For a split 
second, they let their guard down and something happens and if somebody sees 
you let your guard down, and they just turn around and walk away, then they are 
not a very good co-worker.” 


Mr. Cheek’s complete remarks were reproduced for today’s hearing, and are 
attached, I encourage this Committee to read them in their entirety to fully appreciate 
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Mr. Cheek’s personal commitment to safety as well as the very high regard with which he 
is held by his co-workers, management and agreement employees alike. 

The final message I would like to leave with this Committee today is that the 
efforts I’ve outlined regarding the sharing of Norfolk Southern’s critical safety message 
with our employees' have. unt,;:est;o<'ia^',, V,auc ort lai; operations safer. Our safety 
record undeniably confirms this. 


17 



743 


2006 HAROLD F. HAMMOND MEMORIAL SAFETY AWARD WINNER 
KENNETH L. CHEEK 
Carmen, Norfolk Southern Corporation 
Bellevue, Ohio 

Transcript of Hammond Ceremony Video 
Washington, DC 
May 17, 2007 


Narrator: Salety is measured in many ways; typically' injuries per 

man-hours, but that standard only measures the result, 'What is more important is what it 
takes to achieve that result. It may-.be leadership or encouraging others to achieve it- 
Ultimately though, you make the greatest difference in that result by the influence that 
you have on others. In this respect, Kenny Cheek stands above the very best. 

Chris Buttermore (Senior General Foreman): 'What makes Kenny a leader 

is that Kenny genuinely cares about his fellow employees and his friends and his family. 
He cares about safety. He sets goals for people. He helps people obtain those goals and 
once they obtain those goals, he’ll set higher goals to achieve even more yet. 

Shunte McClellan (General Foreman): 'What’s important about Kenny and 

his leadership skills and how he is able to encourage other people to develop their’ s, is 
they see his level of professionalism. The respect for the work, respect for the hazards 
that’s out there and once you see that, that person takes pride in what they are doing; it is 
kind of contagious. And that has influenced people to try to do a better job themselves. 
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Amy Stottlemire (Carman): If you are doing something wrong, Kenny will 
correct you. And we have a thing about being brother’s keepers, Kenny makes you feel 
like part of the family. He will look out for you just like while I am like his little sister. 
And it’s great. It’s a big family. 

? re; vluhre: .'er.rinal Superintendent): He will help :.ryl\»'.h' an/ 

department and he is one of the leaders in the terminal for safety. 

Jerry Weaver (Carman): You know it rubs off on people. You know, 

when you see one guy doing his job, you work with him, you want to get up to the same 
standards that he is. 

Ray Smith (Caiman): It doesn’t matter if you are friend or foe, if you are 

doing something unsafe, he’s going to let you know. I mean, that kind of rhymes too, 
friend or foe, yeah, but anyway, that’s the way he is. That is the way Kenny is. He is 
that type of person and I respect him for that. He and I have tangled over stuff like that a 
few times. He has told me stuff that I didn’t like, but he was right and he’s helped keep 
me out of trouble and keep me safe. 

Craig Fisher (Carman): I know it influences myself, being around 

Kenny. Knowing that.... you’re always in the back of your mind, knowing that..,. Kenny 
is on that safety committee and he is always going to bring things up when he sees you 
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doing something wrong; he is going to stop you in your work and he’s going to want you 
to do it the tight way. He is going to explain it to you that way. 

Joseph O’Brien (Carman): When I first came here, he was talking to me and he 
said, “Where did you come from Joey?” I said, “I came from Mingo Junction.” He said, 
■A'ell, how did you do this type of job dowi-. ii-ierc ' and i said “’.V'el’ a in Mingo this 
is how we did it” He said, “Well to start out with, number one, you are at Bellevue now. 
This is how it is done here and don’t let me see you doing it wrong again.” Right at first, 
it sort of blew my mind. You know, I said, well boy, this guy gets right to the point. I 
have always looked up to him and he’s always been that way ever since and it just hit 
home base. Everybody says is Kenny Cheek a good, safe worker. I said, if you want to 
leam something, you work with Kenny Cheek and you will know at the end of the day 
exactly how to do it the correct way, I guarantee ya. 

Neil Burras (Conductor): It is the safety mind set that amazes me with 

him. Because even if there wasn’t a safety rule book, 1 can guarantee you this; he would 
have evoked his own safety rules. I mean, he is just the kind of guy that, you know, his 
mind set is safe. I mean, it really is. 

Terry Patrick (Track Supervisor): Kenny is the kind of person that 

walks the walk and he leads by example. And a lot of things, Kenny does a lot of little 
things that go unrecognized and what I mean by that, if he comes to something minor he 
can handle himself, he will go ahead and handle it. 
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Steve Cloud (Clerk): His leadership qualities make a ripple effect that is 

carried on. It affects other people in a positive way, by example. And the best way to 
lead is by example. 

Narrator: Kenny’'' k;'.c.crs:i"p spiih intc '.hr c^-mmunity; 

coaching kids to reach for the stars, to achieve what they think is impossible. 

Nick Zaitman (Carman - Former Student Athlete): When Kenny Wa’s a 

coach, whether he was at school or now that I am out of school and I am at work and I 
work with him, he still coaches you along and shows you discipline and what to do and 
what not to do. Whether you get mad at him or not, you just learn to appreciate what he’s 
got to say and respect what he’s got to say. 

Kelly Skeels (Former Student Athlete): I think it has a lot to do with the fact 

that he just won’t let you quit. I mean, he just is always there, encouraging. Like I said 
earlier, he is able to, you know, broaden how you look at yourself and how you see 
yourself To know, ok maybe I do have the capabilities of doing something I didn’t think 
I could ever do. 

Kristen Rathbum (Current Student Athlete): A lot of it and his teachings for us in 
cross country is your mind set. That is all it is for us. Like, he can put as much practices. 
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as much hard practices, as much repeat 400’s in as he can to get us physically ready, but 
for our race that is on a Saturday morning, it is all mental. 

Mike Martin (Coach - Clyde High School): Well, Keimy is a coach. He has a 
great rapport with the students and it doesn’t matter if the students or the athletes are the 
number on... aihletc v- if .1 ey .:i.r.e ihf- 'irt are out there, you know, just trying 1.) di 
their best. Never probably placing m a meet, never probably going tdaget their name in 
the newspaper, but I mean, he treats them all the same. He works with them, he tries to 
improve what they are doing and, you know, that’s one thing where he has that 
personality that he can, you know, try to get those kids to do the best they can no matter, 
what level they are. 

Narrator: The real magic behind Kenny Cheek is the way his 

influence grows through others. 

Diana Cheek (Wife): Kenny’s involvement with safety at the railroad has 

made a big impact on me that I have carried it to my job at Brookwell Corporation. I am 
part of the safety team there. Ken is a very dedicated person and when he puts his mind 
to do something, he follows it through all the way in that his safety aspect with the 
coaching and with the kids at the high school, he just, it just comes automatic to him. 
They respect him for that and so the kids are careful and they like that about him. 
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Narrator: If Kenny shares with you the true reason behind his 

commitment to safety, you become respectfully aware that his commitment is deep and 
comes from the heart. 

Kenny Cheek: Work safe and don’t take safety light because it is not 

sometbing you shaulo.ta' : light! ' «! serious of a job, you know^and you o'.,-, " lo 

yourself to work safe. 1 think I changed my whole outlook on safety, as far as starting to 
work safer than what I was back in February 8th, 1975, 1 had a life altering experience. 
My wife and I had went out to supper and we were over at a friends bouse playing cards. 
This has been 30 years ago. My son, my mother called and said your house is on fire and 
my son was in it and he didn’t make it out. And I didn’t have a safety plan and I didn’t 
have an escape and he died. So, after that, I started taking safety a whole lot more 
serious. You know, you lose someone and it takes a long time to get over it. It has been 
30 years, and still to talk about it, it hurts a little bit, but when I get these young kids at 
the railroad, and you see them doing something wrong, you don’t want to have to go to 
their house and say hey mom or dad, your son just got killed at work. And if I see 
somebody doing something wrong, that can get them into trouble, they’re gonna hear 
from me. It is gonna be in a positive way. If I have to tell them more than once, it is not 
going to be in a positive way, because I don’t believe that you should have to tell them 
more than once if they are putting their life in danger. They might not know it the first 
time, so you let them know and you tell them why you are correcting them. But the 
second time, we are going to the woodshed. We are going to go to the woodshed and talk 
about it. I have done it before. I’ve had to do it with young guys and old guys. And I 
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told them I don’t care if you are my boss or who you are, if I see you doing it wrong, I am 
going to come up and tell you about it. Don’t take it the wrong way because I don’t mean 
it to be taken the wrong way. If they see me doing something wrong, come right over 
and tell me. Stop me right there, because I am not above making a slip. That’s how 
people get hurt. For a split second, they let their guard down and something happens and 
'1 sc rnebn. ly secs you let your guard down, and they j jst turn arour:' end tva'k pv.ay, then 
they are not a very good co-worker. That’s why you’ll see me probably more than 
anybody in the shop come over and talk to you if I see you doing something wrong. I just 

don’t want it’s too emotional and it’s too traumatic to have to go through a funeral for 

one of your kids and I don’t want any parent of the kids that I work with to have their 
parents to go through it. So that’s why probably I take it a little more serious than most 
people do. 

Narrator; Kenny is real. His safety is real. Kenny is uniquely 

dedicated to ensuring that others maintain not only their own safety, but the safety of 
others as well. 
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^4srfoik Southam Corporation C. J. We^irmolster 

Safaty and Environmental '‘rTct President 

110 franklin Road, S,E. 

Roanoks, Virginia 24G42-0GT3 
540 981-5373 
S40 981-5393 FAX 


November 20, 2007 


U. S. House of Representatives 
Sr. Professional Staff for Oversight & InvesfigaSion 
f^Ford liouse Office Budding 
Washington, DC 205 i 5 


Re: The Impact of Railroad Injury, .Accident, and Discipline Policies on the Safety of 
America's Railroad-s (October 25, 2007) 


Dead 


In accord with Chainnan Oberstat’s request of November 7, 2007, enclosed find 
iny re.sponse to additional questions raised in connection with the above-referenced 
hearing. An eiecl ronic copy of my response has also been sent to you via e-maii at; 
Eiaii-hjiiiseftoy, 


I would also like to take this opportunity to reiterate my invitation to you. 
Chairman Obetstor and Members of the Committee to join Norfolk Southeni as our 
guests at otir Annua! Safety Awards Meeting to be held in.Norfoik, Virginia on March 4 
and 5, 2008. We hope you will plan to attend. 


Enclosure 


Sincerely. 





C^l. W'chrmeisier 


Ofsmtlng Suliskivj.v: NorkSk SouUigm Baliway Ckm^any 
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November 19, 2007 


Response of Norfolk Southern Corporation 

to 

Questions from Chairman Janies L. Oberstar 

“The Impact of Railroad Injury, Accident, and Discipline Policies on the 
Safety of America’s Ryilroads” 

October 25, 2007 


1. Do you believe the “railroad culture” is too preoccupied with placing blame 
on individuals more than systems? 

A: No. Norfolk Southern (NS) disagrees with the hypothesis that “railroad 
culture” is “preoccupied” with placing blame on individuals. (Though unstated, 
“blame” is presumably related to responsibility for employee injuries.) We have a 
duty to our employees and the general public to create a safety program, or 
“system,” designed to facilitate compliance with FRA safety regulatioms as well 
as NS operating and safety rules. At NS, we pride ourselves on the maturity and 
effectiveness of our safety program and culture. If an accident or injury occurs 
we are also obligated by corporate policy to promptly investigate and take 
reasonable steps to determine how the accident happened, and to make every 
reasonable effort to prevent its re-occurrence, which entails a critique of and 
possible modification to our safety program. 

We do agree with the testimony provided before this Committee on October 25, 
2007 that the Federal Employer’s Liability Act (FELA) results in an adversarial 
relationship between the railroad and its employees. The FELA was enacted in 
1908 to compensate railroad employees for job-related injuries. Unlike an 
employee covered by the later enacted no-fault state worker compensation 
systems, an injured railroad employee must prove blame or fault on the part of the 
railroad before he or she can recover damages for the injury. Injured railroad 
employees are encouraged, at times, by their attorneys not to cooperate with the 
railroad’s investigation into the cause of the accident because their potential 
damage award under the FELA is contingent upon this finding of railroad fault. 
The lack of candor that this fosters thwarts the railroad’s efforts to establish the 
true cause of the accident. If the railroad cannot establish the true cause or facts 
behind the accident, it cannot take all appropriate steps to eliminate the cause of 
the injury. In this regard, the railroad blames a system - FELA. 

We believe replacing the FELA with a no-fault worker’s compensation system is 
a necessary step towards ensuring a cooperative effort between the railroads and 
their employees when determining causation because the effectiveness of our 
safety programs can only be as good as the facts upon which they are built. 
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2. We’ve reviewed your safety programs and ICPs, and on the surface they 
appear to be in compliance with Federal law. How do you explain the 
widespread underreporting of Injuries in FRA audits and investigations and 
non-compliance with regulations? 

A: The premise that there is “widespread underreporting of injuries” on Norfolk 
Southern is factually incorrect, as demonstrated by FRA audits of NS employee 
injury reporting. The FRA agrees. As Administrator Joseph H. Boardman told 
this Committee in his written statement of October 25, 2007: 

“As I begin this testimony, I want to emphasize that, in the vast majority of 
instances, employees promptly report injuries to their supervisors on the 
railroad, and those supervisors make sure that employees receive proper 
medical attention and that the injuries are eorrectly reported to the FRA.” 
[Boardman Written Statement at Page 2, Paragraph 2.] 

In a small number of cases, FRA audits have taken exception to decisions by NS 
not to file an FRA report regarding alleged employee injuries. These involved, 
almost exclusively, injuries that NS had concluded did not meet FRA reporting 
criteria or were shown to have been falsified. As to the latter, these highlight 
another unintended consequence of the adversarial, fault-based FELA which 
encourages the filing of false (or exaggerated) injuries for financial gain. 


3. In general, do you think your railroads have a problem with underreporting 
of injuries? 

A: Norfolk Southern does not believe it has a problem with underreporting of 
injuries to the FRA. All decisions regarding interpretations of FRA reporting 
guidelines are well vetted before a decision is made to consider a case non-FRA 
reportable. All reportable injuries are reported within the provided timeframe. In 
the rare event that we discover an injury has not been properly reported, we take 
immediate steps to ensure a report is made and that appropriate remedial action is 
taken to prevent recurrence. 


4. Even though the senior executives of the rail industry appear to take a united 
stand against the overt harassment and intimidation of employees by 
supervisors, do you think that more subtle forms of intimidation exist? In 
other words, is it possible that the common knowledge among rail employees 
that injury reports lead to Increased scrutiny scares them away from 
reporting? 

A: In early 2003 Norfolk Southern listened to general complaints received from 
our labor organizations. They told us that employees who reported on-duty 
injuries were being charged with rule violations as a form of harassment designed 
to intimidate them, or others, from reporting legitimate injuries. As I testified 
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before this Committee on October 25, 2007, this type of behavior is a violation of 
NS policy and will not be tolerated. Nevertheless, to further address union 
concerns, a special instruction was issued by our senior transportation officer. His 
instructions changed the ground rules for supervisors considering discipline 
arising out of an incident that involved an injury. As of January 20, 2003, no 
formal investigation related to any of the following incidents or charges may be 
held without his prior approval: (1) failure to provide necessary information or 
documentation involving a personal injury; (2) falsification or misrepresentation 
of the facts involving a personal injury; or, (3) rule infractions leading to a 
personal injury. 

When an employee injury is the direct result of his or her own rule violation - one 
that may have also caused an accident with resulting injury or damage in nearby 
communities, or to company property, equipment or co-employees - charges are 
not brought against the employee because he or she was injured, but because in 
some cases the injury evidences unacceptable inattention and adherence to rules 
designed to maintain the safety of operations for all concerned. The opportunity 
to respond to charges of an alleged violation of railroad safety, general conduct, 
and operating rule violations is part of the “due process” guaranteed railroad 
employees by the collective bargaining agreement. Management’s responsibility 
to raise these charges is also an important component of our safety program. 
Safety rules and their enforcement are our first line of accident prevention. 
Employee and public safety depend on rules compliance. 


5. Even though you claim to discipline supervisors when caught putting 

pressure on employees not to report, don’t you think there are pressures that 
cause this type of behavior to continue? 

A: No, although in a large organization there may, on rare occasions, be lapses of 
judgment, such isolated incidents are investigated and promptly handled. The job 
risk to a supervisor is for failing to properly report an injury; a supervisor places 
his livelihood at risk by engaging in this behavior. As stated below in my answer 
to Question 8, this is a disciplinary offense. We have found the labor 
organizations very willing to bring allegations of such conduct to our attention, 
and we believe they consider our response to such allegations to be both timely 
and appropriate. 


6. Most of your operations are so widespread, how can you assure us that you 
are making every effort than you can to identify front-line supervisors who 
may be placing pressure on employees not to report injuries? 

A: NS recognizes the need to continuously emphasize, monitor and reinforce 
compliance with FRA reporting regulations, and we have a formal safety program 
in place to do so. Following allegations of improper conduct in 2003, our Vice 
Presidents Transportation, Engineering, Mechanical, Safety and Labor Relations 
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met with senior operating staff to review our compliance history, and then chaired 
meetings with first and mid-level operating department supervisors in two-day, 
off-site sessions. These sessions are now recurring events. Supervisors are given 
specific instructions regarding the importance of strict adherence to NS’ safety 
program, including our Internal Control Plan and FRA regulations, specifically 
that they must comply with reporting requirements and avoid any act that may 
inhibit individuals from seeking or receiving proper medical treatment. I would 
also like to refer the Committee to the eight-hour training module that includes 
specific training on Intimidation and Harassment that I presented to the 
Committee during my testimony on October 25, 2007. 


7. Do you simply rely on complaints after the fact to identify these managers, 
who are bad actors, or do you make an attempt to investigate management 
practices on a more proactive basis? 

A: No, we do not rely on complaints alone. We perform audits and issue 
communications to employees as appropriate in an effort to ensure proper injury 
reporting and response. For example, reporting officers from NS’ Safety 
Department go to our division offices twice yearly to perfonn an audit that 
compares personal injury reports against our casualty claim files to make sure 
there are no discrepancies. In April 2005, Norfolk Southern addressed the issue 
of prompt medical care for injured employees by reissuing a May 1999 special 
“General Safety Infomiation Letter,” signed by the vice presidents of our 
Transportation, Engineering and Mechanical departments and posted on NS 
Safety Bulletin Boards. This letter makes it very clear to our employees that any 
activity which delays medical attention or interferes with a physician’s 
determination regarding the method or extent of treatment is a serious violation of 
NS policy and should be reported to management. Following a recent retirement- 
related change in senior management this bulletin was again reissued by current 
NS officers in May 2007. 


8. What policies do you have in place to provide disincentives to supervisors 
who engage in harassment and intimidation, and to catch this type of 
behavior? 

A: Norfolk Southern’s policy is to consistently discipline employees who have 
engaged in wrongdoing, which includes engaging in conduct that would 
discourage or prevent accurate injury reporting. Discipline includes, where 
appropriate, termination of employment. Our discipline policy is promoted 
through numerous mechanisms (see my answer to Question 9, below.) One such 
mechanism is The Thoroughbred Code of Ethics, which states that: “Safety is 
Norfolk Southern’s top priority . . . and [employees] must be familiar with and 
obey” our Safety and General Conduct Rules. Regarding a Q&A on injury 
reporting, the Code provides that: “[ejvery incident, no matter how small, must be 
reported and counted in our safety statistics. In addition to being tracked in order 
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to meet our regulatory requirements, these incidents can be used to spot safety 
issues and trends and therefore prevent more serious injury in the future.” A 
violation of the Code results in appropriate disciplinary action, up to and 
including termination. The Code has been distributed to all employees. While 
the harassment section of the Code does not deal directly with intimidation tactics 
to prevent injury reporting, one of the Code’s core messages is that employees 
have a responsibility to report misconduct. This, coupled with the ability of 
employees to anonymously report alleged misconduct including violations of our 
Internal Control Plan through such channels as the Ethics & Compliance Hotline, 
acts as a disincentive for supervisors to engage in activity aimed to prevent injury 
reporting. Quite simply, there are many avenues for employees and our union 
representatives to report misconduct. We believe these avenues are utilized and 
are effective in both preventing and detecting such misconduct, and therefore 
serve as strong disincentives to anyone contemplating harassment or intimidation. 


9. Couldn’t you utilize employee surveys on a routine basis to identify 
managers that are of concern to employees? 

A: Although NS has not utilized employee surveys to identify managers that are 
of concern to employees, there are a numerous other methods available for 
employees to use to report such concerns. For example, constant contact through 
audits, meetings, etc. also provide ample opportunity for issues to be discussed. 

We recognize that, in some instances, an employee may not want to report a 
concern about his or her supervisor to that individual; thus, we have a hotline that 
enables the employee to report such concerns directly to the Safety Department. 
NS also has a Human Resource EEO Hotline and an Ethics & Compliance 
Hotline that pennit employees to make anonymous reports. Concerns are also 
reported to NS by labor representatives. Indeed, for several years we have had an 
arrangement in place with our largest union (UTU) that provides for such 
concerns to be investigated and addressed. We have found this to be a very 
constructive and effective avenue for the reporting of alleged misconduct 
surrounding injury reporting and have received positive feedback from the UTU 
regarding this reporting mechanism. 


10. Have you recently fired or demoted front-line supervisors for failing to 

report accidents, or for harassing and intimidating employees to not seek the 
proper medical care? How did you uncover these cases? Was it through an 
audit or a complaint, or some other means? 

A: Yes, but not for failure to provide prompt medical care. The cases were 
“uncovered” both through employee/union representative complaints (via the 
reporting channels noted above) as well as standard management review. 
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n. Do you have an “availability policy” that requires that an employee be 
available to work for a specific number of days per year, which include days 
lost due to injury and sickness? 

A: No. While we expect our employees to be full time employees, we do not 
have a published attendance standard. We handle attendance problems 
appropriately through the use of progressive discipline if employees are 
excessively absent without good cause. This discipline may be challenged under 
labor agreement appeal procedures and ultimately decided by a neutral arbitrator 
under the Railway Labor Act. Labor agreements also require employees to work 
a specified amount in one calendar year to qualify for vacation in the following 
calendar year. For purposes of qualifying for a future year’s vacation benefits, 
agreements also credit up to 45 days of service that an employee misses because 
of an on-duty injury. 


12. Are you moving more towards a (Confidential Close Call Reporting System) 
C3RS.environment - addressing human factors causes in accidents? Have 
you implemented such programs on at least a trial basis? If so, how? 

A: NS is a participant on the C3RS Steering Committee, but is not moving 
towards establishing a pilot site at this time. We believe that FRA, the railroads 
and labor should first review the results of the Union Pacific Peer Review Team 
(PRT) pilot project established at North Platte, Nebraska, to detemnine the 
efficacy of such a program in the railroad environment. 

As part of our long standing safety culture, NS actively encourages employees to 
report close calls or any other unsafe situation to supervisors as well as their co- 
workers. Open communication and responsible behavior to address safety 
concerns are strongly encouraged. Our culture incorporates the premise that we 
are all our brother’s and sister’s keeper. We want all employees to handle any 
situation that could result in an accident responsibly. Some of the ways we 
encourage this participation include the following: 

• Superintendent hotlines for reporting any unsafe condition (e.g., a switch 
that is difficult to operate.) 

• Employees also have the option to submit safety suggestions or items 
directly to the NS Safety Department via the safety department website. 

An automatic email notification is sent to safety department personnel 
when an item has been submitted. 

• Field employees are encouraged to directly report items to the Dispatching 
Office of their division. 

• Division, shop, or territory safety committees meet monthly to discuss 
events that have occurred in the last 30 days. 

• Shift safety meetings, after lunch breaks, etc., provide an opportunity for 
employees to report unsafe items. 
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• Open communication is actively encouraged at NS to help establish trust 
between employees and supervisors. 

• Supervisors follow up with employees that report unsafe situations to 
advise them of the handling given to the situation. 

• Safety Committees conduct site visits to engage employees in open 
discussion. 

• The Operations Division Safety Steering Committee (ODSSC) chaired by 
the Vice-Chairman and Chief Operating Officer makes monthly visits to 
locations across the system to discuss safety issues and interact directly 
with field employees and local union chairmen. Questions received from 
employees are addressed either on the spot or formally recorded so that 
answers can be sent back to the person asking the question. 

• Safety audits are conducted weekly by supervisors to identify any 
potential unsafe work habits or conditions that could potentially lead to a 
close call or accident. Agreement (union) employees often participate 
with the supervisor in such audits. 


13. If you have implemented such programs, how have you seen that affecting 
employees on the ground? 

A; Not applicable. 

14. Where do you stand on the implementation of C3RS system-wide? 

A: Please refer to my answer to Question No. 1 2, above. 


15. The FRA has a standard 7-day reporting deadline for filing a report for a 
“reportable” injury. Do you have a different internal standard? 

A: FRA does not have a seven-day reporting deadline. FRA recordkeeping 
regulations require the completion of appropriate forms covering reportable and 
accountable injuries and illnesses “...no later than seven working days after 
receiving infonnation or acquiring knowledge that an injury or illness. . .” has 
occurred. ( See 49 CFR §225.25 (f)) The FRA rule on reporting requires that a 
qualifying injury be submitted within 30 days after expiration of the month during 
which the injury occurred. (See 49 CFR §225.1 1) 

The Norfolk Southern Internal Control Plan incorporates our General Rule N and 
Corporate Procedure 403.1 requiring the reporting of all accidents resulting in 
injury, death, or damage to property to the proper authority by the quickest 
communication available. If the injury to the employee is of such a nature that the 
employee is unable to make the report, then the report must be completed by the 
injured employee’s immediate supervisor. 
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16. Do you all have a confidential “ethics hotlines” where an employee can call in 
and report anything that they are uncomfortable with? 

A: Yes. NS has a confidential Ethics and Compliance Hotline which has been in 
place for many years. To help ensure awareness of the hotline, it is prominently 
referenced in The Thoroughbred Code of Ethics which has been sent to all 
employees, appears on the NS website, in the NS Annual Report, and in other 
corporate communications. 

a. How are hotline cases pursued? 

A: All hotline calls are fully investigated and documented, typically by 
Internal Audit (which reports directly to the Audit Committee of the 
Board.) All hotline calls are summarized and reported regularly to the 
Audit Committee. 

b. Can this system really be confidential? 

A: All hotline calls may be made anonymously and without fear of 
retaliation. Investigations are conducted in the most confidential manner 
possible. 


17. Do supervisors have any portion of their bonuses based on injury statistics in 
their management area? (If yes) What is the maximum amount that he/she 
could earn based on injury statistics alone? 

A: No. Norfolk Southern employee bonuses are based on corporate performance, 
not injury statistics. 


18. It’s pretty clear that you have good corporate policies on harassment and 
intimidation and also safety. However, there seems to be a “disconnect” 
when these policies are implemented by front-line supervisors. Why do you 
think this is occurring? And, what are you doing to make sure that your 
corporate policies are being implemented correctly at the “local” level? 

A: Norfolk Southern does not agree that there is any “disconnect” except in 
isolated cases that are quickly identified and investigated, with appropriate action 
being taken. For a discussion of Norfolk Southern’s proactive efforts regarding 
implementation of corporate policy at the local level, please see my responses to 
Questions 6 and 7. 
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19. Are you motivated by the Harriman Award to drive down your injury 

statistics? Though this may appear to be a good thing, do you think that it’s 
creating pressures in railroad management to not report injury statistics? 

Do you think that any of the metrics of the award should be changed to 
incentivize reporting? 

A: The first and most-critical component of NS’ Corporate Vision is to be the 
safest transportation company in the world, which is why Safety is the first of our 
Core Values. We are motivated by a eommitment to preserve the safety and well- 
being of our employees, their families, the environment, and the public we serve, 
not to win an award. At the same time, we recognize the need to consistently 
communicate that the reason we are proud of this award is because of the safe 
behavior that resulted in it being awarded to NS. It is only this safe behavior that 
is rewarded. Other behavior that is driven by numbers, only, is not acceptable and 
consequently not rewarded. 

The use of the term “metrics” is unclear. If it is intended to refer to a change in 
the “weighting” of employee injuries, i.e., serious versus minor, Norfolk 
Southern’s response is that the current values should not be changed. Our focus is 
on preventing alj injuries, not those that may be characterized subjectively as 
more serious than others. Studies have shown that the outcome of an accident (a 
minor versus serious injury) is not indicative of safety performance. Safety 
performance is a measure of the frequency of accidents in the work environment 
that result in injury. Serious injuries are a subset of overall injuries. Therefore, a 
reduction in serious injuries occurs by achieving a reduction in the frequency of 
all injuries. Weighting serious injuries actually distorts the frequency 
measurement. 


20. Do you all have audit processes that links medical claims with injury 
reports? What do you do if someone puts in a claim but there is no injury 
report on file for them? 

A: We perform both monitoring and auditing activities to ensure that medical 
claims are compared with injury reports. Our monitoring consists of a real-time 
review of claims that are made alleging an injury arising from an incident. If 
there is no corresponding injury report, the handling claim agent contacts 
appropriate supervision to alert them of the alleged injury and incident in order 
that supervision has an opportunity to investigate and report the injury as 
appropriate. The railroad then makes every reasonable effort to investigate the 
alleged incident, and when appropriate, provide a report to the FRA. In addition, 
twice a year NS' Safety Department conducts audits comparing Claim Department 
files with injury reports and information that has been provided to the Safety 
Department concerning on-duty injuries. All non-reportable injuries are audited 
to determine if an employee has received medical attention. Claim files as well as 
the medical department database are reviewed for any indication that medical 
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attention was provided to the employee. It should be noted, however, that in 
some cases timely completion of an injury report cannot be fully accomplished 
because some FELA personal injury attorneys routinely advise their clients not to 
cooperate with the employing railroad's investigation and not to provide the 
railroad any details regarding the alleged injury or incident. 


21. Do you have policies which prohibit management from accompanying 
injured workers into their emergency room and with trying to affect what 
type of medical treatment that they receive? 

A; Yes. In my testimony on October 25, 2007 I mentioned Norfolk Southern’s 
“Six Point Action Plan for Safety of Operations,” calling it the keystone of our 
safety process. That document, conceived almost 20 years ago, includes very 
specific instructions regarding a supervisor’s primary responsibility when an 
employee is injured. In a separate section identified as “Medical Attention” it’s 
made very clear that: 

“When an employee is injured, the line supervisor’s immediate and 
primary concern is to ascertain the need for medical attention and obtain 
that attention immediately.” [Emphasis added.] Although an NS 
supervisor will often accompany the injured employee to an appropriate 
medical facility, the “Six Point Action Plan” also makes it clear that: “He 
should not, however, go along to the examining room unless asked by the 
attending physician and with the consent of the employee.” 


22. Do you believe these types of point systems create “unintended 
consequences”? 

A: Norfolk Southern does not employ a “point system.” 


23. Human factors research has shown that rarely is an accident ever due to a 
single individual or causal factor. Do you agree, and if so how should we 
incorporate this notion into FRA regulatory policy? 

A: Human factor incidents may occur for a variety of reasons, some singular and 
some the result of numerous missed opportunities. In its investigation, recording, 
and review of each human factor incident, NS applies numerous processes 
towards their prevention. Human Factor incidents are addressed on NS through 
initial training that includes classroom and field exercises. Employees are trained 
and then required to demonstrate proficiency in performing structured hands-on 
tasks. New employees are coached both by their supervisors and their peers. NS 
employs constant remedial training and exposure to rule understanding and 
compliance through training videos, annual niles exams, annual safety workshops, 
one-to-one contacts between officers and craft employees, quarterly contacts on 
specific safety data/rules understanding, safety meetings, efficiency checks, train 
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rides, an alternate approach to discipline after a rule violation, job briefings and 
numerous other mechanisms. These proeesses have been in effect for many years 
and are constantly reviewed for improvement. There is no need for additional 
regulatory policy. 


24. Do you have “Light Duty” type programs where instead of marking off an 
employee for being injured, they come to work and basically do nothing but 
sit in a room all day? Do you consider this practice to be harassment? 

A: NS policy prohibits allowing or requiring an injured employee who is unable 
to perform essential job functions to remain in a work status in order to avoid 
classifying the incident as reportable. NS does have a policy, consistent with the 
Americans with Disabilities Act (ADA), the Rehabilitation Act and various state 
laws, of granting reasonable accommodations to injured and other employees with 
medical conditions so that the employees can return to work as quickly as is 
reasonably possible. This is fundamentally different from the above-referenced 
“Light Duty” type program and in no way involves requiring employees to do 
nothing but sit in a room all day. Under NS policy, where medical information 
provided by the employee’s physician or other involved medical professionals 
indicates that the employee is restricted from performing one or more duties of his 
or her job, a determination is made as to whether any precluded job duty is an 
essential or marginal job function. Where the precluded functions are determined 
to be only marginal job ftinctions (/.e., a job function that is not fundamental to 
the involved position,) the employee can be cleared for return to work 
notwithstanding his or her inability to perfonn the marginal job function. Where 
one or more precluded functions are determined to be essential, NS attempts to 
find mitigating devices or other accommodations that would enable the employee 
to perform the essential function(s). 

In some cases, an employee with a temporary medical restriction, who likely 
would not be considered “disabled” under the ADA or other relevant laws, can 
also be cleared for return to work where his or her restriction relates only to 
marginal job duties. However, these decisions arise typically days and weeks, if 
not months, after an employee is injured and reportability has been resolved. 


25. Do you honestly think that no intimidation exists? 

A: NS is a large organization, and we don’t claim to be perfect. We do claim to 
have established a robust safety program. We have done so by dedicating 
ourselves over the last 30 years to establishing a culture of safety. However, we 
recognize that no matter how robust or effective our safety program is there will 
be times when an NS supervisor fails to eomply with NS policy. This is the 
exception and not the rule. NS has done a significant amount of training to ensure 
that supervisors and employees know what is expected of them and we have 
procedures in place to address the occasional exception (and indeed have done so 
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in an appropriate manner.) In fact, one of our largest unions, the United 
Transportation Union (UTU), recognized this in its testimony before this 
Committee on October 25, 2007. Specifically, as I mentioned in my own 
testimony, NS has encouraged UTU to bring to our immediate attention any 
instance in which it believes an employee injury has not been handled 
appropriately, or in accordance with NS policy. In recent years they have done so 
on the average of three or four times a year, communicating directly with NS’ 
chief labor relations officer. His office conducts a thorough investigation of all 
available records. All supervisory officers involved in the case, and in some 
instances the complaining employees themselves, are interviewed personally by 
Norfolk Southern’s Executive Vice President-Operations and Vice President- 
Labor Relations. Thereafter Norfolk Southern discusses the results with the UTU 
and sends a written summary. In many of the cases referred by the UTU, Norfolk 
Southern determined the handling of the employee injury had been appropriate 
and eomplied with NS policy. However, where we found that it had not, 
appropriate discipline was assessed against our supervisory officers. Norfolk 
Southern believes this process has been constructive and UTU has told us that it 
believes so as well. 


26. How do you explain all the cases that FRA finds for underreporting? 

A: This question states a conclusion that has no factual basis on Norfolk Southern 
and, accordingly, we do not accept the premise. Please refer to my answer to 
Question No. 2, above. 


27. Mr. Wehrmeister, how is it that Norfolk Southern keeps winning the 
Harriman Award year after year? 

A: Norfolk Southern em ployees have won the E. H. Harriman Memorial Safety 
Award because they have fewer injuries. Our employees genuinely desire to be 
involved in the safety proeess, and be each others brother’s and sister’s keepers. 
They embrace the safety process, participate, and involve themselves in a culture 
that promotes safety first. 


28. Mr. Wehrmeister, are your employees rewarded for going injury-free every 
year? How? 

A: Norfolk Southern employees reward themselves for going injury free every 
day by going home safely to their families. From time to time, field supervision 
and/or local safety committees choose jackets, caps, key rings or other small items 
of reeognition that they distribute to employees who remain injury free. NS also 
has a stock unit award program for those winning FRA establishment locations 
that are in first place within their winning internal groups. 
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29. Mr. Wehrmeister, do you have any concerns at all that these rewards might 
motivate employees to not report injuries? 

A: I have no concerns that such rewards as we offer motivate employees not to 
report injuries. They are designed to encourage a safety-focused esprit de corps 
and build pride. We learned long ago, internally, but also from our safety 
consultant, DuPont, that you can’t buy safety and shouldn’t even try. 
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Grant L. Becker 
403 Bridlewreath Way 
Mount Airy, MD. 21771 
301-829-2399 


Attention: 


|5)tnail. house.gov 


Subject: CSXT various unsafe 


To Whom It May Concern: 

This letter is in reference to our conversation on Wednesday 28, 2007. 1 write this letter 
as a plea for the Oversight Committee and Congress to continue to work for public and 
railroad employee safely. Hopefully, the following information can assist your 
investigations. 

1 was a CSXT Yardmastcr from February 1999 till November 2007, when 1 was 
terminated for violating a rule for conduct unbecoming of a CSXT employee. To this 
date, CSXT can’t answer the question what action violated the rule. Or what behavior 
was unbecoming. This letter isn't an attempt for revenge, but since 1 can no longer 
protect the public or fellow employees, instead is a plea for Congress to protect the public 
and railroad employees. My record with CSXT is spotless and 1 always tried to protect: 
the public, my fellow employees, and CSXT. I can supply references that will confirm 
my character and the following information. Mr. Ray Wezka, (cell phone number 410- 
370-2703), is Local 1949 Chairman who can easily confirm the absurdity of CSXT's 
action in handling my case. 

1. The intimidation of injured railroad employees. 

In my opinion trouble with CSXT can be traced back to July 16, 2006, when I refused 
to cancel an ambulance call for an injured employee. The injured employee was a CSXT 
Engineer Mr. Howard Barr, who was operating the Y20216. Mr. Barr was injured outside 
of my yard limits. 1 received a call on the radio requesting help for Mr. Barr W'ho was 
experiencing “numbness traveling up his arm.” A request for an ambulance was made, 
and the train was moved to Waterview Avenue so emergency personnel could reach the 
crew. Terminal Trainmaster Walter Smith was located and updated. Terminal 
Superintendent Terry Turner called and requested me to cancel the ambulance request. I 
refused to cancel the ambulance because: Mr. Barr was initially injured by a thrown rock 
but was now experiencing numbness traveling up his ann, Mr. Bair could be 
experiencing a heart attack, and Mr. Matt Sanders (Conductor on Y202 1 6) nor Mr. Barr 
were first aid qualified. 1 wasn’t able to reason with Terminal Superintendent Turner who 
abruptly ended the conversation. A second call from Mr. furner requested the ambulance 
to be cancelled, and because he was on the scene he would drive Mr. Barr for medical 
treatment. 1 refused to cancel the ambulance and contacted the conductor. Mr. Barr was 
already moved to the ambulance. Mr. Turner wasn’t even on the scene or he would have 
seen the ambulance. At the end of my shift, I stopped by Harbor View Hospital to check 
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on Mr. Barr’s condition. I was approaching the emergency room where Mr. Barr was 
located when Mr. Turner loudly announced, “ you don’t need to be here.” I tried to 
explain, my reason for checking on Mr. Barr’s condition. Present at the hospital were: 
Baltimore Terminal Superintendent Terry Turner, Assistant Balto. Terminal 
Superintendent Moran, and I'rainmaster Beccio. Mr. Moran and Mr. Beccio wouldn’t 
talk to me and my presence was obviously aggravating them; so I departed after receiving 
assurance Mr. Barr tjwuld be taken care of. I turned to leave when, Mr. Beccio and 
Turner announced that it was only a minor hand injury and that Mr. Barr was fully 
recovered. A discussion with Mr. Barr two weeks later revealed that he still w'as 
experiencing numbness and hadn’t fully recovered. 

Starting in July of 2006, 1 was experiencing intermittent chest pains. 1 was awaiting 
results from a Nuclear Stress Test and the opinions from my doctors. This is mentioned 
as reference. 

A month later on August 17, 2006 1 tried to call relief due to chest pains. A brief 
summary of events. Due to the office equipment not working on the upper two floors, I 
traversed the stairs numerous times. Calculated later to be equal to eighteen stories. I 
experienced chest pains and had to sit down. I called relief around 1600. During the three 
hour wait for relief Trainmaster Trainee Brenda Crosby twice approached, and asked if 1 
still wanted relief Ms. Crosby then stated that if I still wanted relief 1 couldn’t return to 
work without a doctor’s note. Ms. Crosby didn’t make this decision to violate the UTU 
Yardmaster Agreement and CSX'f’s written policies, but was ordered by Baltimore 
Terminal Management. Taking me out of .service without a hearing is a violation of 
Article 21 of the UTU National Agreement. Article 27 was violated, because if the 
company felt I was medically unable to perform my duties then an impartial physician 
should have examined me. The company requires a MD-3-RRM form to be filled out by 
an attending physician if the employee misses at least ten days or the illness can affect 
their safety performance. A MD-3-RRM form was never requested, 'fhe doctor note 1 
provided was never reviewed or commented, nor would anyone state what information 
they wanted from my doctor. During a visit to Curtis Bay, Division Manager Don K. 
Jones warned me against putting things in writing. Mr. Jones referred to my letter about 
the doctor note request and an e-mail about leaking ethanol tank cars. The following 
reasons support why taking me out of service was retaliation; 

1 . Three other employees that same week called relief two engineers and a 
Yardmaster. The three other employees weren't taken out of service nor were 
they required to provide doctor notes. 

2. Assistant Superintendent Moran claimed responsibility for taking me out of 
service. Mr. Moran, an ex-yardmaster, refused to answer why he would violate 
the UTU Yardmaster Agreement that he previously worked under. 

3. Why wasn’t CSXT's written procedures followed. 

4. In my eight plus years of employment with CSXT, 1 have only tried to call 
relief one other time. The other time I was instructed to lie to fellow employees. 
The reason for not wanting to lie to fellow employees is because this would be 
an ethics and rule violation. 

I filed a complaint with the CSXT Ethics Hotline, and was told the Ethics Hotline was 

unaware of the issue of managers intimidating injured employees. 

The Arbitration Board awarded me the back pay on December 1 , 2006. 
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Two other examples of CSXT Management handling employee injuries. A 
conductor reported being injured after assembling his train. He reported that while 
walking in the yard he kicked an air jack spraying his face with ice. The ice caused 
various cuts and bleeding on his face. The conductor refused medical treatment, and 
only wanted to notify me. I explained once you report injuries, management must be 
notified. Management was notified, and Trainmaster Dave Hermes arrived and talked 
to conductor. No paperwork or statements were ever filed and the train was allowed to 
depart. 

Trainmaster Beccio contacted me and wanted details because he was severely 
disciplined by CSXT and had his bonus reduced. (1 believe the figure given was over 
twenty thousand dollars) Mr. Beccio was handling a derailment at Bennings Yard 
when an employee at Jessup reported twisting his knee. Mr. Beccio spoke to the 
employee at Jessup by phone and the employee indicated he was okay. The next day 
the employee from Jessup sought medical attention with his private physician and 
treatment was prescribed. Thus the injury was now FRA reportable. The employee 
never called Mr. Beccio, so he wasn’t able to take the employee to Concentra. Mr. 
Beccio was officially disciplined for not filling out paperwork when the employee 
reported the injury. Mr. Hermes was never disciplined for not filling reports on the 
conductor at Curtis Bay. The conductor at Curtis Bay never sought medical attention. 
Mr. Beccio asked if he could use my information as a witness. 

I reported to work this spring to find the parking lot filled with various members of 
CSXT Baltimore Management. A Mr. Bey was injured when an air hose from a train 
line struck his leg. Mr. Bey was sitting on a railroad tie wall surrounded by 
management with a bag of ice on his leg. Mr. Bey appeared to be in obvious pain with 
tears, and his leg was twice its normal size. 1 relieved yardmaster Danny Wagner, 1 
asked where Mr, Bey’s train was located figuring on having to finish the work or yard 
the train. Mr. Wagner reported: the injury happened over two hours ago, train was 
yarded, and Mr. Bey was sitting on the wall with the ice bag all this time. Mr. Bey 
remained on the wall for another forty minutes of my shift before being moved for 
medical treatment. 

The company charged and fired me based on the events of September 20, 2007. 
Returning from vacation in October, I was advised that 1 had to attend an investigation 
on October 10,2007. Due to the holiday weekend I didn't receive the actual charges 
until October 9,2007. 1 was never contacted prior to charges being filed. The 
investigation was scheduled for 0900 on October 10, 2007, which gave me less than a 
day to prepare. I can provide the details of September 20,2007 and of the investigation 
on October 10,2007. The transcripts were received from the investigations on October 
30,2007. I immediately notified my union representative (Mr. R.P.Degenova) about the 
differences between the transcripts and my tape recordings of the investigation. After 
my two scheduled off days, 1 arrived to work on November 1 ,2007 to be advised by 
Trainmaster Mike Beccio that I couldn’t work my shift and CSXT was going to issue 
time off. Mr. Beccio who was the company official ordered to run the investigation 
stated that in his opinion the investigation didn’t reveal any conduct that should result 
in CSXT disciplining me with time off I notified my Local Chairman, Mr. Wezka, 
who informed the rumor was company was going to terminate my employment versus 
time off. 
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Mr. Degenova, the required UTU Representative, was contacted and he stated 
Mr. Jones didn’t know anything about discipline or attempts to fire. The next morning 
an overnight letter was received from CSXT terminating my employment, signed by 
Don Jones. The following are reasons that support the absurdity of CSXT’s actions 
and support my belief this is the second time the company has tried to silence me. 

1. The transcript, with its inaccuracies, and letter from the Transportation and 
Security Administration Inspectors show the only questionable behavior was 
the allege slamming of the phone. Please note, the phone is made of plastic and 
the company concedes there is no damage to the phone. 

2. I can’t find another employee on CSXT who was ever fired for a first offense!! 

3. My employment record is completely clear. In just seven months at Curtis Bay, 
my immediate supervisors (Trainmasters Munley and Yanky) issued five “spot 
awards”. The awards are given for exemplary service or accident prevention 
and consi.st of: hats. Cross pens, Maglight flashlights, and etc. 

4. There were no injuries, accidents, equipment damaged, or trains delayed on 
September 20,2007. If my behavior was so unbecoming or serious, why was I 
allowed to continue to run Curtis Bay with all the various trains handling 
numerous loads of hazardous chemicals? 

5. CSXT will not answer the question what alleged act or behavior is so serious to 
require termination. 

6. A CSXT Police Officer w'as the main witness, and he alleges that various 
office items were thrown in front of the Transportation and Security 
Administration Inspectors. A letter from TSA Inspector (Mr. Crymble, Badge 
Number 5878) confirms only the phone was slammed. The other inspector 
present a Mr. Lee, TSA Badge Number 5849, was interviewed later by UTU 
Local Chairman Mr. Wezka confirmed the only questionable behavior was the 
slamming of a phone. 

7. The week of my termination a Yardmaster (Mr. Gerry Welbom) and a Carman 
were involved in a heated argument. No charges were issued against either 
employee. CSXT’s management called them in for a conference. 

Mr. Wezka, Local 1 949 Chairman, was contacted by CSXT and told I could have my 
job back if I didn’t seek legal representation. Baltimore Superintendent Terry Turner 
promised Mr. Wezka numerous responses; the last promise was for an answer on the 
week of Thanksgiving. Mr. Turner advised Mr. Wezka to call him on Monday and they 
would review my status. Mr. Wezka diligently called that Monday, only to be told Mr. 
Turner was on vacation that week. 1 received a call on December 4,2007 from both 
UTU Union Representatives stating CSXT was willing to allow me to return to work 
as long as I signed a letter which would be entered into my permanent employee 
record. The letter was to state that 1 committed a wrong act, and CSXT was allowing 
me return based on their generosity. I would be required to attend a meeting and sign 
the letter in front of CSXT management and be available for work that day. "Wrong 
act” wasn’t defined nor was the letter available for me to review. I requested the letter 
to be: E-mailed, facsed, or overnight express mail at my expense. The request was 
denied. I refused to agree to sign a letter that wasn’t available for my review, and 
counter offered to work for CSXT until the mandatory arbitrator rendered his decision. 

I wouldn’t admit guilt nor would CSXT. My counter offer was rejected. The other 
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reason for rejecting CSXT’s offer was my personal safety. I wonder how many CSXT 
employees will not report close calls and accidents per the new FRA program, out of 
fear of being silenced? 

The health of employees shouldn’t be jeopardized waiting for a decision by 
management to allow emergency medical treatment. The delay could easily result in 
death or maiming of the employee in cases of heart attack or stroke. Also, no injured 
employee should suffer waiting for medical treatment to relieve his or her pain! 1 
worry that more employees will be forced to suffer or worse, because who will dare 
endure the wrath of CSXT management. How can any data on safety be accurate or 
relevant if all occurrences aren’t reported, and who will be intimidated from reporting 
by CSXT management? Will other yardmasters be intimidated from protecting fellow 
employees, when faced with the knowledge of how CSXT silenced me? 1 hope. 
Congress will continue to pursue railroad employee safety in this twenty first century 
and not allow the industry to regress to nineteenth century attitudes of disposable 
employees. 

11 . 

In my opinion, the actions of CSXT’s management were aimed at silencing my voice 
of concern over employee and public safety. Reading the above account you may find 
it hard to believe, until you actually review the facts. CSXT publicly pronounces safety 
is the first priority, the reality is quite different. 1 have tried to protect: my fellow 
employees, the public, environment, and CSX'f at all times, by trying work for a safer 
CSXT. All employees are charged with notifying management of unsafe conditions 
and where practical to take steps to prevent loss or injury. The following arc just a 
couple of examples to show that I am not an alarmist. 

1. Working Locust Point Yard, I submitted numerous PI-82s, (A Pl-82 is a 
company document for stating safety concerns) and request to management to 
fix safety concerns. Locust Point Yard was built over a swampy area early Ia.st 
century, muddy clay works it way up through the West End High Ladder. The 
clay can be slick as ice. Employees and visiting public had slipped when 
trying to cross the ladder to reach the office. Numerous requests to fix the 
problem were ignored. A Mr. Cliff Eubanks tried to cross the ladder slipped 
and broke his knee, and has never returned to work. 

2. The walking conditions and brush surround the track leading too customer 
Clean Harbors. Numerous requests from the crews to have the walking 
conditions improved and the brush removed were ignored. A Mr. Hovater 
rode a car into the industry because the walking conditions were so bad and 
was knocked off by the brush. Mr. Hovater has never returned to work. 

3. As seen on television last year. 1 was on the East end of Curtis Bay Yard 
protecting switches from being thrown by vandals and di.scovercd the south 
side of the diamond tracks appeared to have excessive vertical motion. The 
ties appeared to be rotten with the majority of the support coming from bolts 
to the frogs. I removed the track from service. A CSXT Track Inspector, 
(name with held for his protection), confirmed my findings and told me the 
MOW was aware of the problem but manpower and the special ties to fix the 
problem weren’t available due to budget concerns. The track was placed back 
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in service. A couple of weeks later, a Y322 crew switching out ordered cars 
derailed over the suspect track with the result of the cars hanging over the side 
of the middle Pataspco Street Bridge. CSXT was trying to place the blame on 
train handling. 

4. How accurate are the safety figures presented to the FRA if all ineidents aren’t 
presented for review. A major source of concern is the lack of reporting 
incidents involving remote control equipped crews. An example, a damaged 
tank carload of chlorine was found by a switch crew before they coupled to 
the track. The last crew to handle the car and track was the third shift remote 
equipped crew. The following were damaged or torn off: safety railings, 
intrusion bar, ladder, and outer jacket had a hole, all from sideswiping another 
car. No statements were required nor was the incident investigated. A third 
shift remote equipped crew at Curtis Bay derailed three cars and tore down a 
light tower. The FRA Train Accident Data doesn’t even show this incident. 

5. I have pleaded for increased training of new hire employees and actual testing 
to identify deficiencies requiring more training, fhe training program 
produces employees that are a liability. CSX T Baltimore Management cut off 
the mentoring program due to budget concerns, and placed the duties of the 
mentors on the Trainmaster. I haven’t found one new hire employee who has 
received a mentoring call or visit. New hire employees lack of ability to 
properly handle or identi fy crossovers, was one of the skills identified as 
lacking in the new hires. The final report isn’t available on the new hire CSXT 
employee killed in Kentucky, but the facts known show the new hire 
employee crossed over light power into the side of another train. 

III. Why I ask for Congress to continue to protect the public, railroad employees, 
environment, and CSXT. 

This letter isn’t for revenge; I truly believe the United States must have a safe and 
efficient rail network. The following is another example of un-safe behavior in my 
opinion, whieh could damage the: public and railroad industry. Three years ago, I 
discovered some of the ears elassed, as “General Car Foreman”, are cars that tripped 
the new wheel defeet detectors. Cars classed, as “General Car Foreman” may not be 
removed from outbound trains, because the cars passed an inspection from car 
inspectors. General Car Foreman cars can be cars only requiring a visual inspection of 
potential defects or notification of upcoming required air brake certifications. In 
defense of the car inspectors, who may have two minutes or less to inspect all of the 
appliances of a rail car, obviously the defect detector has the advantage in detecting 
wheel defects. Every “General Car Foreman” car that I have ever discovered showing 
a wheel defect, required shopping due to wheel defects. Yardmasters didn’t have 
access to Car Department computer screens, which would allow us to see which 
General Car Foreman cars, were flagged by the wheel defect detectors. I asked for 
changes in how the cars were classed and for access to screens. The changes never 
happened. I passed the information along to my fellow yardmasters to try and prevent 
future problems. Around September of 2007, 1 again discovered the above situation 
arising and notified management. October 29,2007 which turned out to be my last day 
of employment, this problem was still occurring. 1 was now able to access the Car 
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Department screens, which show why a car was classed as a General Car Foreman. 
Presenting the above concern, to a management employee I was told budget concerns 
prevented action on the “General Car Foreman” cars and that the cars were just 
“noisy bearing” cars. This last part of the statement was incorrect; the computer flags 
distinguish between “noisy bearings” and “wheel defects”. Why jeopardize: the 
public, environment, employees, and CSXT with a problem that should have been 
corrected three years ago. 

CSXT has effectively silenced me, hop)cfully Congress will continue to work 
towards protecting the: public and railroad employees. Thank you, for your time in 
reviewing my concerns and your efforts. 


Respectfully 


Grant L. Becker 
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TESTIMONY OF CHRISTOPHF.R BKT.ANfiKR 
PO BOX 915 

MOIINT VERNON, WA 98274 
(360) T7(l-9477 

BEFORE THE HOUSE TRANSPORTATION AND INFRASTRUCTURE 
COMMITTEE 


Dear Mr. Obeistar & Committee 

I am writmg tbis Idler in refoeoce to file ctmgressioiia] heanog fliat I watched ovei' tiie inteniet 
on Octdxr 25, 2007, which discnssed die imhoads* harassmoit and indinidatian tactics and 
snprisangly turned into the ctmsidearation of the tenmnadoD of FHLA for Wofknmn’s 
Omqieiisation. I feel diiswoidd he detrimoita] to all railroad siqiloyees. We rely on die FELA 
to proted our jobs, healdi. and sanity. IhdievetheFELAgivesnsavmceandalegtostandrai 
in this somdimes-hnital indnstiy. I would like to tell yon my stmy, whidi is just one of die many 
which are taking place every day on these railroads. 

I hired out widi the BNSF in Seatde, Wadiington cm Octobear 21,1996, and have just complded 
eleven years. The BNSF icfes to me as a “led employee”, hi my eleven-year careea, 1 have had 
close to 330 t^pemttans tests and to myknowledge have diled 3. Ooeforwemingmyweddb^ 
ring, second for my cohductornot making a cat of c^ bdnnd a ^ray^painted Ihm, and the dmd 
fbrtbeBNSF’savailabiiitypoliqr. The railroad uses the availability policy as a harassmdit’todl. 

I was investigated for violating the availability after my on-the-job injury. In my last employee ' 
review I had two traininasters talin me into a room and close the door and continue to tell me that 
it will take 3 years to clear up my record and that l am going to be watched and to be carefiiir 

The BNSF’s Availability Policy mandates diat aqaloyees be availsdile 75% all time, on 24 

hours a day, 7 days a we^ 365 days a year. WhBaIlniedoatdieiewBsnoavaiMnlitypolky.1 
work with an employee whose name is Buddy Hall, he wmked 270 hours in ooe mmith and did 
not coBylywifli the availability guidelines and was investigated by die railroad. Hewasfiaced 
to other sign atenatiVe handling, which is admitting guilt, or be on probation fa-3 years. This is 
wnmg and more than harassment, it is criminal. And they say safety is there number one goal. 

My “red” status is all due to two separate injuries ttiat were both on BNSF property and both on 
dieirTocmiiotives. The first one was on March 28, 2001 . My crew took jnctmes of die scene 
before the ctmqiaiiy could get to it The sectmdiitiniy was in April of 2006, whoi Iwas caused 
to slip and foil on round metal pellets diat woe cm the engine vndkway. This foil resulted in 
stretching my ACL and tearing my medial meniscus in which surgery was requhed to repair. We 
to(h pictures with my Gamma [hone. After my dqxisitian, the BNSF produced pictnresdiat 
showed zmo pellets. These iquries are due to the ccmqHmy’s n^gence per die Locomotive 
hispechon Act, v^ch states they are to ke^ diese loccmiotive’s safe and clean of dehiis. Ifl 
have my sort of mish^ my carem is in jecqiaidy. 

This is the same ccniqiaiiy diat keeps taking nqt vacstiim ami persotml sick dsys every tmm I lay 
d^ Family Medical Leave. Th^ lost in 3 di^ient Courts indudmg die SeveiA Circuit of 
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Aj^>eals and continne to do as they please. The BNSF abides by no law excq>t for their own 
harassment and intimidation laws. 

After hearing yon ask the laStoa^ if th^ would be iq> fi)r a Wodman’s CtHE^tensation being 
drafted, OTC conqiaiiy ofBdal answiatsd yes, before yon had even finished askmg die question. 
My ^ow ttammai and 1 beg of yon, not to even consider this, ft would a^le and ultiinafely 
destroy any leverage that we have over tins railroad regime. 'V^out FELA we are Sniped and 
are at tteir tcaal mercy. 

Mr Obostar, you talked dxKit your ftidier who wodced in the mines, if he didn’t have the 
jHDtectHHi he had it would have been devastating fi>r your Family. We in file tiolroad industry are 
&bBts, nxitiiers, gran^rarents, sisters, and brothers; we are famnan bemgs '^10 ireed some 
protectimi fimn tiiese luige craqimiies adio would love to see FELA go away fiirever. Tlffise ate 
very serious issues that ate takmg place all over ftie system as 1 write this letter. Those ofBcials 
were good talkem in fiont of you people, but hqmcd people such as nrysdf Strang dis^ree with 
their testirtuHty. Please fed fiee to contact me aQT time and please hear our stories. They are teal 
and mostofalJIfaey ate true. Thank you for your time. 

Sincerely, 


Chris Belanger, 

BNSF Railroad Engineer 





LORI SWANSON 

ATTORNEY GENERAL 


State of Minnesota 

OFFICE OF THE ATTORNEY GENERAL 


102 STATE CAPrrOL 
ST. PAUL, MN SS155 
TELEPHOrrt: (M« 296^190 


October 9, 2007 


The Honorable James L. Oberstar 
United States Representative 
2365 Rayburn House Office Building 
Washington, DC 20515 

Re: Injured Railroad Workers — Harassment and Intimidation and Denial of 

Prompt Medical Attention 
H.R. 2095, Sections 606 and 301 

Dear Representative Oberstar: 

I understand that on October 25, 2007, the House Transportation and Infrastructure 
Committee will hold a hearing on “the impact of railroad injury, accident, and discipline policies 
on the safety of America’s railroads.” I further understand that this hearing will address the need 
for proposed legislation, Sections 606 and 301 of H.R. 2095, to protect rail workers from 
harassment and intimidation and to prohibit railroads from denying prompt medical attention to 
injured employees or disciplining, or threatening to discipline, employees for requesting or 
receiving medical care. Please accept this letter for inclusion in the hearing record. 

In its 2005 session, the Mirmesota Le^slature heard extensive lestimony about railroads 
denying medical or first aid treatment to injured rail workers and about common practices by 
railroads to harass or intimidate injured rail workers to discourage them from receiving medical 
attention. The testimony showed these problems are widespread in Minnesota. The Minnesota 
Legislature responded by enacting Minn. Stat. § 609.849, which made it a crime for a railroad or 
person employed by a railroad to intentionally (1) “deny, delay, or interfere with medical 
treatment or first aid treatment to an employee of a railroad who has been injured during 
employment” or (2) “discipline, harass, or intimidate an employee to discourage frie employee 
from receiving medical attention or threaten to discipline an employee who has been injured 
during employment for requesting medical treatment or first aid treatment.” Id. subd. (a)(l)-(2). 
Section 606 of H.R. 2095 mirrors these provisions of Minn. Stat. § 609.849. 

Ifie railroads brought suit in federal court, claiming the Mirmesota statute is preempted 
by the Federal Rail Administration regulation that requires a railroad’s internal control plan for 
accident and injury reporting to include a policy statonent against harassment or intimidation of 
injured onployecs. 49 C.F.R. § 225.33(aXl)- Judge Michael Davis struck down the second 
clause of the Minnesota statute as preempted by this regulation but uphdd the first clause of the 
statute because it prohibits the withholding or delaying of m^ical attention without any clement 
of harassment or intimidation. BNSF Ry. Co. v. Swanson, 2007 WL 1994042, No. 06-J013 (D. 
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Minn. July 3, 2007). The railroads have appealed Judge Davis’ decision to the Eighth Circuit 
Court of Appeals, Case No. 07-2784, relying on the reasoning of a recent case that struck down a 
similar Illinois statute in its entirety based on preemption. BNSF Ry. Co. v. Box, 470 F. Supp.2d 
885 (C.D. 111. 2007). 

All can agree that railroads should not deny prompt medical attention to injured rail 
workers and should not discipline or otherwise harass and intimidate them. While it is my strong 
belief that our state law is not preempted, 1 nevertheless urge the Congress to act to ensure that 
rail workers throughout the nation, and not just in Minnesota, are provided prompt medical care 
and not subjected to harassment and intimidation. 

I thank you and the Committee for considering these comments. 


Respectfully, 

A- — 

TORI SWANSON 
Attorney General of Minnesota 


AG:iW1877858-vl 
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Jeffrie C. Worthington 
Chairman 

1121 E. Brickyard Rd. #1806 
Sait Lake City. Utah 84106 
(801)557^715 
Fax (801)485-8818 
jeffrie57@comcast.net 


Patrick J. Whalen 
Secretary- Treasurer 
6305 S. 400 E. 


Murray, Utah 84107 
(801)263-1822 
Fax (801)263-1820 
pjwhalen@mail-burgoyne.com 


UTAH STATE LEGISLATIVE BOARD 
OF THE 

BKOTIIERIIOOl* OF LOCO^fOTIVF EI^GIXCFR^ & TKAHVMFX 


December 19, 2007 

EEO Department 
1400 Douglas Street 
Stop 0310 
Omaha, NE 68179 


Recently in Milford. Utah, there has been a list taped to several desks in the 
employee erew room listing Transportation Employees names that the local manager 
considervS as ^‘‘the worst'”’ or problem Employees. Attached I'or your files and 
information is a photo of the list. 

After reviewing the Union Pacific Railroad’s ‘‘Statement of Policy on Ethics and 
Business Conduct”, and the “EEO” policy, it is this board’s belief that Union Pacific 
Management is in direct violation of both policies. 

Item 2, of the “Statement of Policy on Ethics and Business Conduct”, section E, 
numbers 4 & 6 describe that everyone is entitled to a '‘'' respectful work environment '’'’ 
and an environment free of “ refo/tofton ”. 

The Union Pacific Railroad EEO (Equal Employment Opportunity) Policy 
explicitly outlines the ‘‘'‘Profiibillon of Offensive Behavior and Remarks'’^ and also 
addresses '"‘‘Violence and Abusive Behavior in the Work Place'’’’. Upon further review of 
the EEO Policy attachment “A”, it states clearly that it is against company policy 
for any employee, whether agreement or managerial to Threaten. Intimidate. Bullvor 
Abuse another person. 

ft is obvious that the reason that these lists are posted in the Milford Yard Office is 
to directly Intimidate, Harass and Humiliate the employees whose names appear 
upon these lists. 
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As the Utah State Fjegislative Board Chairman, representing railroad transportation 
employees in the state of Utah, I am asking you to look into this matter and take 
corrective action to assure that this type of intimidation and harassment does not 
happen again and that the rights of all Union Pacifie Employees arc protected under 
our own company policies and federal laws. 

Sincerely, 


Jeff Worthington 
Chairman 

Utah State IjCgislative Board, BLET 
1121 E. Brickyard Rd. #1806 
Salt Lake City, Utah 84106 
801-557-4715 cell 
801-487-7065 hm 
801-485-8818 fax 
jeffrie57@comeast.net 


ec: John Tolinan, Vice President & National Legislative Representative 

Tim Uonnigau, General Chairman 
Randy .Teppson, Local Chairman 
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